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MEMORANDA. 

In  May  1839,  William  RusseU^  Esq.,  Barrister-at-Law, 
was  appointed   Accountant-General  of  the   Court  of 
Chancery,  upon   the    resignation    of  William   George 
Adam^  Esq.,  who  shortly  afterwards  died. 

In  Trinity  Vacation,  18S9,  Sir  William  Hornet  one 
of  her  Majesty's  Counsel,  was  appointed  a  Master  in 
Chancery,  upon  the  resignation  of  Henry  Martin^  Esq., 
who  soon  afterwards  died. 

In  Michaelmas  Term,  18S9,  Sir  William  Henry 
Matde,  one  of  the  Barons  of  the  Court  of  Exchequer, 
was  appointed  one  of  the  Judges  of  the  Court  of  Com- 
mon Pleas,  upon  the  death  of  the  Right  Honorable  Sir 
John  Vaughan;  and  Sir  Robert  Monsey  Bdfe^  her  Ma- 
jes^'s  Solicitor-General,  was  appointed  a  Baron  of  the 
Court  of  Exchequer,  in  the  place  of  Sir  W.  H.  Matde. 

Thomas  Wilde,  Esq.,  one  of  her  Majesty's  Seijeants- 
at^Law,  was  appointed  Solicitor- General,  in  the  place 
of  Sir  R.  M.  Solfe,  and  was  afterwards  knighted. 

In  the  Vacation  after  Hilary  Term,  1840,  Bobert 
Baynes  Armstrongs  Esq.,  George  James  Turnery  Esq., 
David  Dimdasj  Esq.,  and  Richard  Bethell,  Esq.,  were 
appointed  her  Majesty's  Counsel. 

In  the  same  Vacation,  James  Manning,  Esq.,  John 
Halcombe,  Esq.,  William  Fry  Channell,  Esq.,  William 
Shecj  Esq.,  and  Digby  Cayley  Wrang/iam,  Esq.,  were 
called  to  the  degree  of  Seijeants-at-Law ;  and,  in  the  Va- 
cation after  Trinity  Term,  William  Glover,  and  Stephen 
GaseUe,  Esquires,  were  called  to  the  same  degree. 
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ERRATA. 


Vol  III.  p.  549.  lines  18,  19.  for  "bill/*  read  <* answer.** 

IV.  p.  17.  line  S.  from  bottom  (of  the  text)  dele  **  that.** 
41.  for  "  third  Tolume,**  read  **  second  Tolume.** 

1S4.  line  2.  of  marginal  note,  for  <<  specific  performance,**  read  ''execution.** 
18a  line  13.  for  *•  the  which,**  read  «  which  the.** 
SSI.  line  2.  from  bottom  of  marginal  note,  dele  ''of.** 
S60.  line  16.  and  p.  366.  line  6.  iVom  bottom,  for  *'  Master  of  the  Rolls,**  read 

"Vice-chancellor.** 
498.  line  7.  for  <*  Thomas/*  read  **John,** 

495.  last  line,  dele  "and,** and  af^r  "  Mr.  Rogers,'*  insert  "and  Mr.  FrteKng,'* 
497.  line  3.  from  bottom,  after  "  Mr.  Wakefield^'*  insert  "  and  Mr.  BandeiL*' 


APPENDIX. 


Court  of  Chancery,  March  1839. 

It  is  hereby  declared  and  directed  by  the  Lord  High 
Chancellor,  with  the  concurrence  of  the  Master  of  the 
Rolls  and  the  Vice-Chancellor,  That  in  all  cases  where 
a  receiver  of  a  landed  estate  is  appointed,  with  a  di- 
rection that  such  receiver  shall  manage,  as  well  as  set 
and  let,  with  the  approbation  of  the  Master,  and  such 
receiver  shall,  under  the  provision  of  the  act  for  the 
commutation  of  tithes  in  England  and  Wales  {6  Si  7  IV.  4. 
c.  71.  s.  12. )» be  deemed,  for  the  purposes  of  the  said  act, 
an  owner  of  such  tithes  and  lands  as  therein  mentioned^ 
jointly  with  any  other  person,  the  Master  shall,  without 
special  order,  receive  any  proposal  regarding  the  ex- 
ecution of  the  said  act  as  to  such  tithes  and  lands,  and 
shall  make  his  report  thereon,  which  report  shall  be 
submitted  to  the  Court  for  confirmation,  in  the  same 
manner  as  is  now  done  with  respect  to  reports  made 
under  the  sixty-fourth  of  the  General  Orders,  dated  the 
3d  day  of  April  1828,  and,  until  such  report  be  con- 
firmed, it  shall  not  give  any  authority  to  the  receiver. 

cottenham,  c. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.C. 
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ORDERS  for  the  Regulation  of  the  Practice  and  Pro- 
ceedings of  the  Court  of  Chancery^  ijoith  Forms  of  Writs 
of  Fieri  Facias^  Elegit,  and  Venditioni  Exponas^  to  be 
issued  under  the  Statute  1st  and  2d  Victoria,  cap.  1 10. 

COURT  OF  CHANCERY. 
9th  May,  1839. 

The  Right  Honourable  Charles  Christopher 
Lord  COTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  doth  hereby 
order  and  direct  in  manner  following  -,  that  is 
to  say, — 

18S9«  I.  That  in  all  cases  in  which  it  shall  be  alleged  that 

■y<°yj«  ^  the  plaintiff  is  prosecuting  the  defendant,  in  this  Court 
and  also  in  some  other  Court,  for  the  same  matter, 
the  defendant,  in  eight  days  afler  filing  his  answer  or 
Chancebt.  further  answer  to  the  plaintiff's  bill,  shall  be  entitled,  as 
of  course,  on  motion  or  petition,  to  the  usual  Order  for 
the  plaintiff  to  make  his  election  in  which  Court  he  will 
proceed,  with  the  usual  directions  in  that  behalf,  unless 
the  plaintiff  shall,  before  the  expiration  of  the  same 
eight  days,  hare  deiirered  exceptions  to  the  defendant's 
answer,  or  have  referred  his  further  answer  on  former 
exceptions.  And  in  case  the  plaintiff  shall  have  de- 
livered such  exceptions,  or  referred  the  defendant's 
further  answer  vdthin  such  time,  the  defendant  shall 
be  at  liberty,  by  notice  in  writing  to  be  served  on  the 
plaintiff's  clerk  in  Court,  to  require  the  plaintiff  to 
procure  the  Master's  report  on  such  exceptions,  within 
four  days  from  the  service  of  such  notice.  And  if  the 
plaintiff,  being  so  served  with  such  notice,  shall  not  pro- 
cure the  Master's  report  in  four  days  accordingly,  or  if 
the  exceptions  shall  not  be  allowed,  the  defendant  shall 
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then  be  entitled,  as  of  course,  on  motion  or  petition,  to 
the  usual  Order  for  the  plaintiff  to  elect  in  which  Court 
he  will  proceed,  with  the  usual  directions.  But  in  either 
of  such  cases,  the  plaintiff  shall  be  at  liberty  to  move 
that  such  Order  may  be  discharged  on  the  merits  con- 
fessed in  the  answer. 

IL  That  the  plaintiff  in  any  injunction  cause  having 
obtained  the  common  injunction  to  stay  proceedings  at 
law,  may  (either  before  or  after  the  answer  of  the  de- 
fendant shall  be  put  in,  and  whether  such  injunction 
shall  or  shall  not  have  been  continued  to  the  hearing  of 
the  cause)  obtain  an  Order,  as  of  course,  for  leave  to 
amend  the  bill  without  prejudice  to  the  injunction ;  but 
that  such  Order  shall  contain  an  undertaking  by  the 
plaintiff  to  amend  thefbill  within  one  week  after  the  date 
of  the  Order,  and  in  default  thereof  the  Order  shall  be- 
come void.  And  that  in  case  the  bill  shall  be  amended 
pursuant  to  such  Order,  the  defendant  shall  thereupon, 
and  although  he  may  not  have  put  in  his  answer  to  the 
bill  or  the  amendments  thereof,  be  at  liberty  to  move 
the  Court  on  notice,  to  dissolve  the  injunction,  on  the 
ground  that  the  bill  as  amended  does  not,  even  if  the 
amendments  be  true,  entitle  the  plaintiff  thereto. 

III.  That  in  case  an  injunction  to  stay  proceed- 
ings at  law  shall  be  prayed  for  by  the  bill,  and  shall 
either  not  be  obtained,  or  having  been  obtained,  shall 
have  been  dissolved  upon  the  merits  stated  in  the 
answer,  and  the  plaintiff*  shall  afterwards  amend  his  bill, 
and  the  defendant  shall  not  plead,  answer  or  demur  to 
the  amended  bill  within  eight  days  after  appearance, 
the  plaintiff  shall  be  entitled  to  move  for  an  injunction, 
upon  affidavit  of  the  truth  of  the  amendments. 

IV.  That  foreclosure  causes,  when  ready  for  hearing, 
may  be  ordered  to  be  advanced  for  hearing,  under  the 
same  circumstances  and  subject  to  the  same  rules  as 
other  causes  may  be  ordered  to  be  so  advanced. 

V.  That  in  all  cases  in  which  it  shall  appear  that 
certain  preliminary  accounts  and  inquiries  must  be  taken 
and  made,  before  the  rights  and  interests  of  the  parties 
to  the  cause  can  be  ascertained,  or  the  questions  therein 
arbing  can  be  determined,  the  plaintiff  shall  be  at  liberty, 
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at  any  time  after  the  defendants  shall  have  appeared  to 
the  bill,  to  move  the  Court  on  notice,  that  such  inquiries 
and  accounts  shall  be  made  and  taken;  and  that  an 
order  referring  it  to  the  Master  to  make  such  inquiries, 
and  take  sucb  accounts,  shall  thereupon  be  made,  with- 
out prejudice  to  any  question  in  the  cause,  if  it  shall 
appear  to  the  Court  that  the  same  will  be  beneficial  to 
such  (if  any)  parties  to  the  cause  as  may  not  be  com- 
petent to  consent  thereto,  and  that  the  same  is  consented 
to  by  such  (if  any)  of  the  defendants,  as,  being  competent 
to  consent,  have  not  put  in  their  answer  to  the  bill,  and 
that  the  same  is  consented  to  by,  or  is  proper  to  be 
made  upon  the  statements  contained  in  the  answers  of, 
such  (if  any)  of  the  defendants  as  have  answered  the  bill. 

VI.  That  whenever  any  order  of  course  obtained 
from  the  Master  of  the  Rolls,  in  any  cause  marked  for 
or  set  down  to  be  heard  before  the  Lord  Chancellor 
pursuant  to  the  General  Order  of  the  5th  day  of  May 
1837,  shall  be  alleged  to  have  been  irregularly  obtained, 
any  application  to  discharge  the  same  for  irregularity 
shall  in  the  first  instance  be  made  to  the  Master  of  the 
Rolls,  and  such  cause  and  all  other  applications  to  be 
made  therein,  shall  nevertheless  continue  subject  to  all 
the  regulations  of  the  said  General  Order,  as  if  this 
Order  had  not  been  made. 

COTTENHAM,  C. 
LANGDALE,  M.  R. 
LANCELOT  SHADWELL,  V.  C. 
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COURT  OF  CHANCERY. 

10th  May^  18S9. 

The  Right  Honourable  Charles  Christopher 
Lord.  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langd ALE,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shad  well, 
Vice-Chancellor  of  England,  doth  hereby  • 
order  and  direct  in  manner  following ;  that  is 
to  say, — 

L  That  every  person,  to  whom  in  any  cause  or  matter  1 839. 

pending  in  this  Court,  any  sum  of  money  or  any  costs  May  lo. 

have  been  ordered  to  be  paid,  shall,  after  the  lapse  of  one  "^^^/"^^ 

month  from  the  time  when  such  Order  for  payment  was  Orders 

duly  passed  and  entered,  be  entitled  by  his  clerk  in  CH^icKRY. 
Court  to  sue  out  one  or  more  writ  or  writs  oijieri  facias^ 
or  writ  or  writs  of  elegit^  of  the  form  hereinafter  stated, 
or  as  near  thereto  as  the  circumstances  of  the  case  may 
require. 

II.  That  upon  every  such  Order  hereafter  to  be 
entered,  the  entering  clerk  of  this  Court,  in  whose  di- 
vision the  same  may  be,  shall,  at  the  request  of  the 
party  leaving  the  same,  mark  the  day  of  the  month  and 
year  on  which  the  same  shall  be  so  left  for  entry,  and 
no  writ  otjieri  facias  or  elegit  shall  be  sued  out  upon 
any  such  order,  unless  the  date  of  such  entry  shall  be  so 
marked  thereon  as  aforesaid. 

III.  That  such  writs,  when  sealed,  shall  be  delivered 
to  the  sheriff  or  other  officer  to  whom  the  execution  of 
the  like  writs  issuing  out  of  the  superior  Courts  of 
Common  Law  belongs,  and  shall  be  executed  by  sucli 
sheriff  or  other  officer,  as  nearly  as  may  be,  in  the  same 
manner  in  which  he  doth  or  ought  to  execute  such  like 
writs ;  and  such  writs,  when  returned  by  such  sheriff  or 
other  officer,  shall  be  delivered  to  the  clerks  in  Court, 
by  whom  respectively  they  were  sued  out,  or  be  left  at 

a  3  their 
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their  respective  seats,  and  shall  thereupon  be  filed  as  of 
record  in  the  office  of  the  Six  Clerks  of  this  Court. 
And  that  for  the  execution  of  such  writs,  such  sheriff  or 
other  officer  shall  not  take  or  be  allowed  any  fees,  other 
than  such  as  are  or  shall  be  from  time  to  time  allowed 
by  lawful  authority,  for  the  execution  of  the  like  writs 
issuing  out  of  the  superior  Courts  of  Common  Law. 

rV.  That  if  it  shall  appear  upon  the  return  of  any 
such  writ  of  Jieri  facias  as  aforesaid,  that  the  sheriflF  or 
other  officer  hath  by  virtue  of  such  writ  seized  but  not 
sold  any  goods  of  the  person  ordered  to  pay  such  sum 
of  money  or  costs  as  aforesaid,  the  person  to  whom  such 
sum  of  money  or  costs  is  payable,  shall,  immediately 
after  such  writ  with  such  return  shall  be  filed  as  of 
record,  be  at  liberty  by  his  clerk  in  Court  to  sue  out  a 
writ  of  venditioni  exponas  in  the  form  hereinafter  stated, 
or  as  near  thereto  as  the  circumstances  of  the  case  may 
require. 

V.  That  on  every  such  writ  oljieri  facias  and  elegit 
so  to  be  issued  as  aforesaid,  there  shall  be  endorsed  the 
words,  "  By  the  Court,"  and  also  thereunder  the  calling 
and  place  of  residence  of  the  party  against  whom  such 
writ  shall  be  issued,  and  also  the  name  and  residence  or 
place  of  business  of  the  solicitor  at  whose  instance  the 
same  shall  be  issued,  and  the  name  of  the  clerk  in  Court 
issuing  the  same,  and  that  every  such  writ  be  also  en- 
dorsed for  the  sum  to  be  levied  according  to  the  form 
used  upon  like  writs  issuing  out  of  the  superior  Courts 
of  Common  Law. 

VI.  That  for  every  such  writ  oi  fieri  facias  or  ven^- 
ditioni  exponas  so  to  be  issued  as  aforesaid,  there  shall 
be  allowed  to  the  clerk  in  Court  issuing  the  same  the 
sum  of  eighteen  shillings  and  sevenpence,  and  for  every 
such  writ  of  elegit  the  sum  of  one  pound  ten  shillings, 
and  that  there  be  allowed  to  the  solicitor  at  whose 
instance  any  such  writ  of JierifaciaSj  elegit^  or  venditioni 
exponas  shall  be  issued,  the  sum  of  six  shillings  and 
eightpence  for  instructions  for  the  said  writ,  and  that 
there  be  also  allowed  to  such  solicitor  the  further  sum 
of  six  shillings  and  eightpence  for  attending  to  procure 
a  warrant,  and  for  attending  to  instruct  the  officer 
charged  with  the  execution  of  such  writ. 
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No.  L 

Writ  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Money. 

Victoria,  by  the  Grace  of  God  of  the  United  Kiog- 
dom  of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 
C.  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  £  ,  which  lately  before  us  in  our  High  Court 

of  Chancery  in  a  certain  cause,  or  certain  causes  (as  the 
case  may  be)^  wherein  A'  B,  is  plaintiff,  and  C  Z).  U  ie^ 
fendant,  or  in  a  certain  matter  there  depending)  intituled 
^^  In  the  matter  of  £•  F. "  {as  the  case  may  be)^  by  a  De^* 
cree  or  Order  {as  the  case  may  be)  of  our  said  Courtp 
bearing  date  the  day  of  i  was  decreed 

or  ordered  {as  the  case  may  be)  to  be  paid  by  the  said 
C  Z>.  to  A.  B.  And  that  of  the  goods  and  chattels  of 
the  said  C  Z).  in  your  bailiwick,  you  further  cause  to  be 
made  interest  upon  the  said  sum  of  ^  ,  at  the 

rate  of  ^4  per  centum  per  annum,  from  the  day 

of  (a).     And  that  you  have  that  money 

and  interest  before  us,  in  our  saia  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said  A*  J3. 
in  pursuance  of  the  said  Decree  or  Order  {as  the  case 
may  be).  And  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are 
authorised  and  required  to  do  in  this  behsdf ;  and  in 
what  manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  said  Court  immediately  after 
the  execution  thereof.     And  have  there  then  this  writ. 

Witness  ourself  at  Westminster  the         day  of 
in  the  year  of  our  reign. 
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(a)  The  day  on  which  the  De- 
cree or  Order  was  made,  or,  if 
that  were  prior  to  the  Ist  of  Oc- 

a 


iober  1838,  say,  ''  from  the  1st 
day  of  October  1858." 
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No.  II. 

Wrti  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
of  Chancery  Jbr  Pcyment  of  Money  and  Interest. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 

C  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum 

of  £  ,  and  also  interest  thereon,  at  the  rate 

of  <3^4  per  centum  per  annum,  from  the  day  of 

(a),  which  said  sum  of  money  and  interest 
were  lately  before  us  in  our  High  Court  of  Chancery, 
in  a  certain  cause,  or  certain  causes  {as  the  case  may  be\ 
wherein  A.  B.  is  plaintiff  and  C  D.  is  defendant,  or  in 
a  certain  matter  there  depending,  intituled  ^^  In  the 
matter  of  E.  F."  {as  the  case  may  be)  by  a  Decree  or 
Order  {as  the  case  may  be)  of  our  said  Court,  bearing 
date  the  day  of  ,  decreed  or  ordered 

{as  the  case  may  be)  to  be  paid  by  the  said  C  D.  to  A.  jB., 
and  that  you  have  that  money  and  interest  before  us,  in 
our  said  Court  immediately  after  the  execution  hereof, 
to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said 
Decree  or  Order  {as  the  case  may  be).  And  that  you 
do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorised  and  required  to  do 
in  this  behalf,  and  in  what  manner  you  shall  have  exe- 
cuted this  our  writ,  make  appear  to  us  in  our  said 
Court  immediately  after  the  execution  thereof.  And 
have  there  then  this  writ. 
Witness^  8cc. 

(a)  The  day  mentioned  in  the  Order. 
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No.  III. 

Jfrit  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Money  and  Costs* 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 
C.  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  J^  ,  which  said  sum  of  money  was  lately 

before  us  in  our  High  Court  of  Chancery,  in  a  certain 
cause,  or  certain  causes  {as  the  case  may  be),  wherein 
A»  B.  is  plaintiff  and  C.  Z).  is  defendant,  or  in  a 
certain  matter  there  depending,  intituled  '^  In  the 
matter  of  E.  F. "  {as  the  case  may  be),  by  a  Decree  or 
Order  {as  the  case  may  be)  of  our  said  Court,  bearing 
date  the  day  of  ,  decreed  or  ordered  {as 

the  case  may  be)  to  be  paid  by  the  said  C  D.  to  A.  B., 
together  with  certain  costs  in  the  said  Order  mentioned, 
and  which  costs  have  been  taxed  and  allowed  by  G.  JST., 
Esquire,  one  of  the  Masters  of  our  said  Court  at  the 
sum  of  d^      .  ,  as  appears  by  the  certificate  of 

the  said  Master,  dated  the  day  of  ,  and 

that  of  the  goods  and  chattels  of  the  said  C  Z).  in  your 
bailiwick,  you  further  cause  to  be  made  the  said  sum  of 
j£f  {a\  together  with  interest  at  the  rate  of 

^4  per  centum  per  annum  on  the  said  sum  of  £ 

(i),  from  the  day  of  (c),  and 

on  the  said  sum  of  £  (a),  from  the 

day  of  {d)j  and  that  you  have  that  money  and 

interest  before  us  in  our  said  Court  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said  A,  B.  in 
pursuance  of  the  said  Decree  or  Order  {as  the  case  may 
be)*  And  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  au- 
thorised and  required  to  do  in  this  behalf,  and  in  what 

manner 


(a)  The  costs. 

{b)  The  money. 

(c)  The  date  of  the  Order,  or, 
if  that  were  prior  to  the  1st  of 
October  1 838,  say,  **  from  the  Ist 
day  oi  October  1838." 


{d)  The  date  of  the  Master's 
certificate,  or,  if  that  were  prior 
to  the  1st  of  October  1838,  say, 
'*  from  the  isl  day  of  October 
1838." 
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manner  you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  Court  immediately  after  the 
execution  thereof.     And  have  there  then  this  writ. 
Witness,  &c. 


No.  IV. 

Writ  of  Fieri  FaciaSj  ofi  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Money  ^  Inter  est  ^  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 
C  Z).  in  your  bailiwick,  you  cause  to  be  made  the  sum 


of£ 


and  also  interest  thereon  at  the  rate  of 


if  4  per  centum  per  annum,  from  the         day  of 

(a),  which  said  sum  of  money  and  interest  were 
lately  before  us  in  our  High  Court  of  Chancery,  in  a 
certain  cause,  or  certain  causes  {as  the  case  may  be)j 
wherein  A.  B.  is  plaintiff*  and  C  D.  is  defendant,  or  in 
a  certain  matter  there  depending,  intituled  '^  In  the 
matter  of  £.  JP."  {as  the  case  may  be%  by  a  Decree  or 
Order  {as  the  case  may  be)  of  our  said  Court,  bearing 
date  the         day  of  ,  decreed  or  ordered  {as  the 

case  may  be)  to  be  paid  by  the  said  C.  Z).  to  A.  B,^ 
together  with  certain  costs  in  the  said  order  mentioned, 
and  which  costs  have  been  taxed  and  allowed  by  G.  //., 
Esquire,  one  of  the  Masters  of  our  said  Court,  at  the  sum 
of  i^  ,  as  appears  by  the  certificate  of  the  said 

Master,  dated  the  day  of  ,  and  that  of 

the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, you  further  cause  to  be  made  the  said  sum  of 
£  ,  together  with  interest  thereon  at  the  rate 

aforesaid,  from  the  day  of  (6),  and  that 

you  have  that  money  and  interest  before  us,  in  our  said 
Court  immediately  after  the  execution  hereof,  to  be  paid 
to  the  said  A.  B,  in  pursuance  of  the  said  Decree  or 
Order  {as  the  case  may  be).     And  that  you  do  all  such 

things 


(a)  The  day  mentioned  in  the 
Order. 

{b)  The  date  of  the  Masters 
certificate  of  taxation,  or,  if  that 


were  prior  to  the  Ist  of  October 
183S,  say,  ^from  the  Ist  day  of 
October  1858." 
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things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorised  and  required  to  do  in  this 
behalf,  and  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  in  our  said  Court  im« 
mediately  after  the  execution  thereof.  And  have  there 
then  this  writ. 
Witness,  &c. 
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Ordirs 

in 
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No.V. 

Writ  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Costs, 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 
C.  Z).  in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  J^  ,  for  certain  costs  which  were  lately  before 

OS  in  our  High  Court  of  Chancery,  in  a  certain  cause, 
or  certain  causes  {as  the  case  may  oe\  wherein  A.  B.  is 
plaintiff  and  C  2).  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled  '^  In  the  matter  of  E.  F. "  {as 
ike  case  may  be%  by  a  Decree  or  Order  {as  the  case  may 
be)  of  our  said  Court,  bearmg  date  the  day  of 

,  decreed  or  ordered  {as  the  case  may  be)  to  be 
paid  by  the  said  C.  D.  to  A.  B.,  and  which  costs  have 
been  taxed  and  allowed  by  G.  JST.,  Esquire,  one  of  the 
Masters  of  our  said  Court,  at  the  said  sum  of  <3^  , 

as  appears  by  the  certificate  of  the  said  Master,  dated 
the  day  of  .    And  that  of  the  goods  and 

chattels  of  the  said  C.  D.  in  your  bailiwick,  you  further 
cause  to  be  made  interest  on  the  said  sum  of  i^  , 

at  the  rate  of  if  4  per  centum  per  annum  from  the 
day  of  (a),  and  that  you  have  that  money  and 

interest  before  us,  in  our  said  Court,  immediately  after 
the  execution  hereof  to  be  paid  to  the  said  A.  jB.,  in 
pursuance  of  the  said  Decree  or  Order  {as  the  case  may 
be).  And  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  author* 

ised 


(a)  The  date  of  the  Master's 
certificate,  or,  if  that  were  prior 
to  the  lat  of  October  1856,  say, 


"  from  the  Ist  day  of  October 
1838." 
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ised  and  required  to  do  in  this  behalf.     And  in  what 
manner  you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  Court  immediately  after  the 
execution  thereof.     And  have  there  then  this  writ. 
Witness,  &c. 

No.  VI. 

Writ  of  Elegit  oti  a  Decree  or  Order  of  the  Court  of 
Chancery^  for  Payment  of  Money^  or  Money  and  hi" 
terest. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

V(^HER£AS,  lately  in  our  High  Court  of  Chancery,  in 
a  certain  cause,  or  certain  causes  (as  the  case  may  be), 
there  depending,  wherein  A.  B.  and  others  are  plaintiffs, 
and  C  Z).  and  others  are  defendants,  or  in  a  certain 
matter  there  depending,  intituled  ^'  In  the  matter  of 
jE.  F.  "  {as  the  case  may  be),  by  a  Decree  or  Order  {as  the 
case  may  be)  of  our  said  Court,  made  in  the  said  cause 
or  matter  (as  the  case  may  be),  and  bearing  date  the 
day  of  ,  it  was  decreed  and  ordered,  or  or- 

dered (as  the  case  may  be),  that  the  said  C  Z).  should 
pay  unto  A,  B.  the  sum  of  ^  (if  ititerest  be 

given  by  the  order,  say  "  together  with  interest  thereon, 
after  the  rate  of  ^if  per  centum  per  annum,  from  the 
day  of  ").  And  afterwards,  the  said 

A.  B.  came  into  our  said  Court  of  Chancery,  and  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  chose  to  be  delivered  to  him,  her,  or  them  (as 
the  case  may  be),  all  the  goods  and  chattels  of  the  said 
C  Z).  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough ;  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your 
bailiwick,  as  the  said  C  2).,  or  any  one  in  trust  for  him, 
was  seised  or  possessed  of  on  the  day  of 

in  the  year  of  our  Lord  (a)  or  at  any  time  after- 

wards, or  over  which  the  said  C.  Z).  on  the  said 
day  of  (a),  or  at  any  time  afterwards,  had  any 

disposing  power,  which  he  might,  without  the  assent  of 

any 
(a)  The  day  on  which  the  Decree  or  Order  was  made. 
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any  other  person,  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  reo« 
tories,  tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns  until  the  said  sum  of  £  ,  together 

with  interest  thereon,  at  the  rate  oi  £^  per  centum  per 
annum,  from  the  said  day  of  (a)  shall  have 

been  levied.  Therefore  we  command  you  that  with- 
out delay  you  c^use  to  be  delivered  to  the  said  A.  B.^  by 
a  reasonable  price  and  extent,  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C  />.,  or  any  person  in  trust 
for  him,  was  seised  or  possessed  of  on  the  said  day 

of  (&),  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said         day  of  (&),  or  at 

any  time  afterwards,  had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit ;  to  hold  the  said  goods  and  chattels 
to  the  said  A.  B.  as  his  proper  goods  and  chattels ;  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof^  to  him  and  to  his  assigns, 
until  the  said  sum  of  £  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ,  make  appear 
to  us  in  our  Court  of  Chancery  aforesaid,  immediately 
after  the  execution  thereof,  under  your  seal  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said 
extent  and  appraisement.  And  have  there  then  this 
writ 

Witness  ourself  at  Westminster^  &c. 


1839. 


Obdebs 

in 

Chancery. 


(a)  If  the  Order  be  for  money 
and  interest,  the  day  mentioned 
in  the  Order.  If  for  money  only, 
the  day  on  which  the  Decree 
or  Order  was  made,  or,  in  case 


it  was  made  prior  to  the  1st  of 
October  1858,  say, ''  from  the  1st 
day  of  October  1838." 

(6)  The  day    on  which   the 
Decree  or  Order  was  made.  « 
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No.  VII. 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of 
Chancery  for  Payment  of  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  SherifiF  of  greeting. 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a 
certain  cause,  or  certain  causes  {as  the  case  may  be)j  there 
depending,  wherein  A,  J5.  and  others  are  plaintiffs,  and 
C  Z).  and  others  are  defendants,  or  in  a  certain  matter 
there  depending,  intituled  "  In  the  matter  of  E.  F. "  {as 
the  case  may  be)y  by  a  Decree  or  Order  {as  the  case  may 
be)  of  our  said  Court,  made  in  the  said  cause  or  matter 
(as  the  case  may  be),  and  bearing  date  the  day  of 

,  it  was  decreed  and  ordered,  or  ordered  {as 
the  case  may  be),  that  C.  D.  should  pay  unto  A.  B.  cer- 
tain costs  as  in  the  said  Decree  or  Order  {as  the  case 
may  be)  mentioned,  and  which  costs  have  been  taxed  and 
allowed  by  G.  i7..  Esquire,  one  of  the  Masters  of  our 
said  Court,  at  the  sum  of  i^*  ,  as  appears  by  the 

certificate  of  the  said  Master,  dated  the  day  of 

•  And  afterwards  the  said  A,  B,  came  into 
our  said  Court  of  Chancery,  and,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  chose  to 
be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
C.  /).  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough ;  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your 
bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him, 
was  seised  or  possessed  of  on  the  day  of  , 

in  the  year  of  our  Liord  (a),  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D.  on  the  said 
day  of  (a),  or  at  any  time  afterwards,  had  any 

disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit ;  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respec- 
tively, according  to  the  nature  and  tenure  thereof,  to 

him 
(a)  The  date  of  the  Master's  certificate  of  taxation. 
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him  and  to  his  assigns,  until  the  said  sum  of  j^  , 

together  with  interest  thereon,  at  the  rate  oi  £At  per 
centum  per  annum,  from  the  said         day  of  (a), 

shall  have  been  levied.  Therefore  we  command  you 
that  without  delay  you  cause  to  be  delivered  to  the  said 
il  B,y  by  a  reasonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  C  Z>.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough ;  and  also  all  such 
hmds  and  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold 
orcastomary  tenure,  in  your  bailiwick,  as  the  said  C.  />., 
or  any  person  or  persons  in  trust  for  him,  was  or  were 
Kised  or  possessed  of,  on  the  said         day  of  (&), 

or  at  any  time  afterwards,  or  over  which  the  said  C  D. 
on  the 'said  day  of  (6),  or  at  any  time 

afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person  or  persons,  exer- 
cise for  his  own  benefit;  to  hold  the  said  goods  and 
chattels  to  the  said  A,  B,  as  his  proper  goods  and  chat- 
tels; and  also  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  sum  of  ^  ,  together 

with  interest  as  aforesaid,  shall  have  been  levied.  And 
in  what  manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  Court  of  Chancery  aforesaid, 
immediately  after  the  execution  thereof,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement  And  have  there  then 
this  writ.  % 

Witness  ourself  at  Westminster^  &c 


(a)  The  date  of  the  Master's 
certificate  of  taxation,  or,  if  that 
were  prior  to  the  Ist  of  October 
1838,  say,  "from  the  Ist  day  of 
October  1858." 


(6)  The  date  of  the  Master's 
certificate  of  taxation. 


1889. 


Oboejis 

in 

Chancxbt. 
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Orders 

in 

Chancery. 


No.  VIII. 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of 
Chancery^  for  Payment  of  Money  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a 
certain  cause,  or  certain  causes  (as  the  case  may  be)y  there 
depending,  wherein  A.  B.  and  others  are  plaintiffs,  and 
C.  D.  and  others  are  defendants,  or  in  a  certain  matter 
there  depending,  intituled  "  In  the  matter  of  E.  JF." 
{as  the  case  may  be),  by  a  Decree  or  Order  {as  the  case 
may  be)  of  our  said  Court,  made  in  the  said  cause  or 
matter  {as  the  case  may  be\  and  bearing  date  the 
day  of  ,  it  was  decreed  and  ordered,  or  ordered 

{as  the  case  may  be),  that  C  X).  should  pay  unto  A,  B, 
the  sum  of  £  ,  together  with  certain  costs  as  in 

the  said  Decree  or  Order  {as  the  case  may  be)  men- 
tioned, and  which  costs  have  been  taxed  and  allowed  by 
G.  H.J  Esquire,  one  of  the  Masters  of  our  said  Court,  at 
the  sum  of  ^'  ,  as  appears  by  the  certificate  of  the 

said  Master,  dated  the  day  of  .    And  after- 

wards the  said  A,  B.  came  into  our  said  Court  of  Chan- 
cery, and  according  to  the  form  of  the  statute,  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C.  /).,  or  any  one  in  trust  for  him,  was  seised 
or  possessed  cf  on  the  day  of  ,  in  the  year 

of  our  Lord  {a),  or  at  any  time  afterwards,  or 

over  which  the  said   C.  D.,  on  the  said  day  of 

*  (a),  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit ;  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, 

(a)  The  day  on  >i?hich  the  Decree  or  Order  was  made. 
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tories,  tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  of  £ 


and^ 
hiim  of  £ , 
num,  from  the 
sum  of  £ 
(lay  of 


together  with  interest  upon  the  said 
,  at  the  rate  of  £^  per  centum  per  an- 
day  of  (a),  and  on  the  said 

at  the  rate  aforesaid,  from  the 
(J),  shall  have  been  levied.  Therefore 
WE  COMMAND  you  that  without  delay  you  cause  to  be 
delivered  to  the  said  A.  J5.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough; 
and  also  all  such  lands  and  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C.  /).,  or  any  person  or  persons  in 
trust  for  him,  was  or  were  seised  or  possessed  of  on  the 
said  day  of  (c),  or  at  any  time  afterwards, 

or  over  which  the  said  C  Z).,  on  tne  said  day 

of  (c),  or  at  any  time  afterwards,  had  any  dis- 

posing power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels;  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several  sums 
of  £  and  £  ,  together  with  interest 

aforesaid,  shall  have  been  levied.  And  in  what  manner 
you  shall  have  executed  this  our  writ,  make  appear  to 
us  in  our  Court  of  Chancery  aforesaid,  immediately  after 
the  execution  thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement.  And  have  there  then  this  writ 
Witness  ourself  at  fVesiminster,  Sec, 


(fl)  The  (lay  on  which  the  De* 
cree  or  Order  was  made,  or,  in 
case  it  was  made  prior  to  the  1st 
of  Octoher  1838,  say  **  from  the 
1st  day  of  October  1838." 

{b)  The  date  of  the  Master'* 


certificate  of  taxation,  or,  if  that 
were  prior  lo  the  1  st  day  of  Oo 
iobcr  1858,  say  **  from  the  Ut 
day  o^  October  1838." 

(t)  The   day   on   which    the 
Decree  or  Order  was  made. 


1839. 


Orders 

in 

Chancery. 
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1839. 

^-*-y-*-'  No.  IX. 

OauKHS 

in  fVrii  of  Elegit  on  a  Decree  or  Order  of  the  Court  of 

Chancery.        Chancery^  for  Payment  of  Money ^  Interest^  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a 
certain  cause,  or  certain  causes  {as  the  case  may  be\  there 
depending,  wherein  A,  jB-  and  others  are  plaintifis,  and 
C  Z).  and  others  are  defendants,  or  in  a  certain  matter 
there  depending,  intituled  "  In  the  matter  of  E.  F. " 
{as  the  case  may  be\  by  a  Decree  or  Order  (as  the  case 
may  he)  of  our  said  Court,  made  in  the  said  cause  or 
matter  {as  the  case  may  be\  and  bearing  date  the 
day  of  ,  it  was  ordered  and  decreed,  or  or- 

dered {as  the  case  may  be),  that  C.  Z).  should  pay  unto 
A.  B'  the  sum  of  £  ,  together  with  interest 

thereon,  after  the  rate  of  jf  4  per  centum  per  annum, 
from  the  day  of  ,  together  also  with 

certain  costs,  as  in  the  said  Decree  or  Order  {as  the  case 
,may  be)  mentioned,  and  which  costs  have  been  taxed 
and  allowed  by  G.  //.,  Esquire,  one  of  the  Masters  of  our 
said  Court,  at  the  sum  of  ^  ,  as  appears  by 

the  certificate  of  the  said  Master,  dated  the  day 

of  .     And  afterwards  the  said  A.  B.  came  into 

our  said  Court  of  Chancery,  and  according  to  the  statute 
in  such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough ; 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
said  C  2>.,  or  any  one  in  trust  for  him,  was  seised  or 
possessed  of  on  the  day  of  ,  in  the  year 

of  our  Lord  {a\  or  at  any  time  afterwards,  or 

over  which  the  said  C  D.  on  the  said  day  of 

(a),  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit ;  to  hold 

to 

(a)  The  day  on  which  the  Decree  or  Order  wus  made. 
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to  him  the  said  goods  and  chattels,  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  oi£  , 

and  ^  ,  together  with  interest  upon  the  said 

sum  oi  £  ,  at  the  rate  of  £Af  per  centum  per 

annum,  from  the  said  day  of  (a),  and 

on  the  said  sum  of  ^  ,  at  the  rate  aforesaidi 

from  the  day  of  (b\  shall  have  been 

levied.  Therefore  we  command  you,  that  without 
delay  you  cause  to  be  delivered  to  the  said  A,  J5.,  by  a 
reasonable  price  and  extent,  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough ;  and  also  all  such  lands  and  tene- 
ments, rectories,  tiuies,  rents,  and  hereditaments,  includ- 
ing lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C  Z).,  or  any  per- 
son or  persons  in  trust  for  him,  was  or  were  seised  or 
possessed  of  on  the  said  day  of  (c),  or  at 

any  time  afterwards,  or  over  which  the  said  C.  Z>.  on 
the  said  day  of  (r),  or  at  any  time  after- 

wards, had  any  disposing  power  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for  his  own 
benefit ;  to  hold  the  said  goods  and  chattels  to  the  said 
A,  B.  as  his  proper  goods  and  chattels,  and  also  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the 
said  two  several  sums  of  ^  ,  and  J^  , 

together  with  intertet  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us  in  our  Court  of  Chancery  afore- 
said, immediately  after  the  execution  thereof,  under 
your  seal,  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement.  And  have 
there  then  this  writ. 

Witness  ourself  at  Westminster,  &c. 


(a)  The  day  mentioned  in  the 
Decree  or  Order. 

(6)  The  date  of  the  Master's 
certificate  of  taxation,  or,  if  that 
wt:re  prior  to  the  1  st  of  October 


1838,  say  "  from  the  1st  day  of 
October  1858." 

(c)  The   day   on  which   the 
Decree  or  Order  was  made. 


1839. 


Ordbbs 

in 

Chancery. 
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No.  X. 
Wrii  of  Venditioni  Exponas. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen^  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

Whereas,  by  our  writ,  we  lately  commanded  you  that 
of  the  goods  and  chattels  of  C.  2>.  (here  recite  the  fieri 
facias  to  the  end).     And  on  the  day  of 

you  returned  to  us  in  our  Court  of  Chancery  aforesaid, 
that  by  virtue  of  the  said  writ  to  you  directed,  you  had 
taken  goods  and  chattels  of  the  said  C  D.  to  the  value 
of  the  money  and  interest  aforesaid,  which  said  goods 
and  chattels  remained  in  your  hands  unsold  for  want  of 
buyers.  Therefore  we,  being  desirous  that  the  said 
A,  B,  should  be  satisfied  his  money  and  interest  afore- 
said, command  you  that  you  expose  to  sale,  and  sell  or 
cause  to  be  sold,  the  goods  and  chattels  of  the  said  C  />., 
by  you  in  form  aforesaid  taken,  and  every  part  thereof, 
for  the  best  price  that  can  be  gotten  for  the  same,  and 
have  the  money  arising  from  such  sale  before  us  in  .our 
said  Court  of  Chancery  aforesaid,  immediately  after  the 
execution  hereof,  to  be  paid  to  the  said  A,  B.  And  have 
there  then  this  writ. 

Witness  ourself  at  Westminster ^  the 
day  of  ,  in  the 

year  of  our  reign. 

COTTENHAM,C 
LANGDALE,  M.  R. 
LANCELOT  SHADWELL,  V.  C. 


REPORTS 

OF 

CASES 

1838* 
ARGUED  AND  DETERMINED 

IN   THE 

HIGH  COURT  OF  CHANCERY. 


BETWEEN 

The    ATTORNEY-GENERAL,  at  the  Relation  of        is-s.     ' 
JOHN  HAMPDEN  THELWALL,  and  Others        '^'^^^^' 

Informant ; 

AND 

The   Wardens  and    Commonalty  of  the  Mystery  of 
FISHMONGERS  of  the  City  of  LONDON 

Defendants. 

nr^HE  original  information  in  this  cause  was  filed  on  The  Court 
-^     the  21st  of  November  1833,  and  the  answer  to  it  an  interlocu^" 
was  put  in  on  the  31st  of  May  1834.     In  the  month  of  '^ly  appli- 
January   1836,  an  amended  information  was  filed,  to  the  cause  is 
which  the  answer  was  put  in  on  the  23d  of  Mmi  1836.  f*^'  down  for 

*  ^  heannc;,  dc- 

On  clnre  that  at 
the  hearing 
a  particular  document  may  be  produced  and  read  as  evidence. 
A  FlaintifT applying  for  leave  to  amend,  after  replication,  must  give  the  Court  as 
much  information  as  to  the  nature  of  the  proposed  amendments  as  the  Court  re- 
quires upon  an  application  for  leave  to  amend  a  second  time  after  answer. 

Whether  it  is  necessary,  and  if  so,  in  what  cases,  to  obtain  tiie  leave  of  the 
Court  before  fding  a  supplemental  bill  for  the  purpose  of  putting  in  issue  matter  dis- 
cohered  since  the  original  bill  was  susceptible  of  amendment,  quccre. 

But  if  such  leave  is  necessar}%  the  application  for  it  must  give  the  Court  as  much 
information  as  would  be  required  for  the  purpose  of  obtaining  leave  to  amend  a 
second  time  after  answer. 

Vol.  IV.  B 
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18S8.       On  the  4th  oijime  1838,  after  publication  had  passed, 
^^r^C^"^     ^"^  ^'^®  cause  had  been  some  time  set  down  for  hear- 
Attokney-    ing  before  the  Master  of  the  Rolls,  the  relators  gave 
t.NEEAL      notice  of  a  motion  before  his  Lordship  for  liberty  to  pro- 
Thc         duce  and  read,  at  the  hearing  of  the  cause,  as  evidence, 
Company.  ^   ^^  ^^  ^^  ^^^  TJiomas  Kncseworthy  dated  the  Mli  of  June 
1513,  and  proved  in  the  Prerogative  Court  of  the  Arch- 
bishop oi  Canterbwy  on  the  8th  of  August  1513,  although 
the  same  was  not  stated  in  the  pleadings  of  the  cause ; 
or  else  for  liberty  to  amend  the  information,  or  to  file 
a  supplemental  information,  by  introducing  the  said  will, 
and  otherwise  touch in;x  the  same  as  counsel  mischt  advise; 

o  o 

and  that,  in  such  case,  the  cause  might  stand  over  in  the 
meantime,  and  until  the  same  could  be  properly  brought 
on  for  hearmg. 

An  affidavit  of  Javies  Befifiell,  filed  in  support  of  tliis 
motion,  stated  that  the  information  was  prepared  from  a 
report  of  the  charity  commissioners,  which  stated  tlie 
charity  arising  under  the  will  of  Sir  Thomas  Kncsc- 
"doorth^  dated  the  13/A  of  April  1513,  mentioned  in  the 
pleadings,  and  enrolled  in  the  court  of  hustings  of 
London  ;  that,  on  searching  at  the  prerogative  office  in 
Doctors'  Commons,  in  the  month  of  January  last  (1838), 
to  ascertain  if  the  said  will  was  proved  there,  and,  if  so 
proved,  to  have  the  same  produced  in  Court  at  the 
hearing  of  the  cause,  the  deponent  discovered,  for  tlie 
first  time,  that  another  will  of  Sir  Thomas  Kficsexvorlhj 
dated  the  4M  of  June  1513,  was  proved  in  the  Prero- 
gative Court  on  the  8th  of  August  1513,  and  which 
referred  to  the  charitable  gift  to  the  Defendants  hi  his 
former  will,  being,  as  tlie  deponent  believed,  the  will 
in  question  in  tliis  cause.  The  deponent  verified  an 
official  extract  of  the  will  proved  in  the  Prerogative 
Court,  and  proceeded  to  state  that  he  believed  that  in 
the  returns  made  by  the  Defendants  to  the  charity  com- 
missioners. 
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missionersy  and  on  which  they  made  their  report,  the  18S8. 

last-mentioned  will  was  altogether  omitted  and   sup-  ^^^"*^ 

pressed,  inasmuch  as  the  same  was  not  stated  or  noticed  Attorney- 

m  such  report,  or  in  the  Defendants'  answers  in  this  enebal 

cause*     The  deponent  added  that  the  cause  now  stood  The 

about  the  sixtieth  in  the  Master  of  the  Rolls'  book  of  Compaoy. 
causes. 

The  affidavit  of  John  David  7btt»^,-the  clerk  of  the 
Fishmongers'  Company,  stated  that,  until  informed,  in 
the  month  of  May  1838,  by  a  letter  from  the  relators' 
solicitors,  he  was  not — and  he  believed  the  Defendants 
were  not  —  aware  that  a  will  of  Sir  Thomas  Kiieseworth^ 
dated  the  4th  of  June  1513,  was  proved  in  the  Pre- 
rogative Court  on  the  8th  of  August  1513;  but  that 
he  had  siflce  caused  that  will  to  be  examined,  and  that, 
upon  examination  thereof,  it  appeared  that  the  property 
expressed  to  be  therein  devised  formed  no  part  of  the 
property  which  was  the  subject  of  this  suit,  but  that  the 
same  was  wholly  distinct  from  and  in  no  wise  connected 
with  the  subject  matter  of  this  suit,  and  that  the  pro- 
perty mentioned  in  such  will  was  not  now  in  the  pos- 
session of  the  Fishmongers'  Company.     The  deponent 
added  that  he  had  been  in  the  office  of  the  Defendants 
upwards   of  sixty  years,    during  which   time   he  had 
frequently  perused  the  records  and  muniments  of  the 
Defendants,   and   that   he   never   found  any    mention 
therein,  or  reference  therefrom,  of  or  to  the  alleged 
will  of  the  4th  of  June  1513;  and  that,    in  the  re- 
turns  made  by  the  Defendants  to  the  charity  com- 

• 

missioners,  and  upon  which  they  made  their  report 
to  parliament,  the  last^mentioned  will  was  not,  by  the 
Defendants,  their  officers  or  agents,  omitted  or  sup- 
pressed, inasmuch  as  the  Defendants,  their  officers  and 
agents,  were  ignorant  of  the  same  being  in  existence ; 
and  that  he  believed  that  no  notice  or  mention  was  made 

B  2  in 
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1838.  in   any  of  the  company's  books,  of  the  said  will,  or  of 

^^Y^^^  the  property  therein  mentioned,  or  of  the  produce  of  the 

Attorney-  sale  thereof,  being  or  having  ever  been  in  the  possession 

ENERAL  ^^  power  of  the  Defendants. 

The 
F1SHMONOER8* 
CompoDy.  Upon  the  motion,  of  which  notice  had  been  given, 

being  made  before  the  Master  of  the  Rolls,  his  Lord- 
ship refused  to  make  such  an  order  as  was  asked  by 
it,  and  ordered  the  relators  to  pay  the  costs  of  the 
application ;  but  directed  that  the  motion  should  stand 
over,  with  liberty  to  the  relators  to  amend  the  notice  of 
motion  as  they  might  be  advised. 

The  relators  now  moved  that  the  order  of  the  Master 
of  the  Rolls  might  be  discharged. 

m 

Mr.  Coope?',  in  support  of  the  motion,  said  that  the 
nature  of  the  amendments  intended  to  be  made,  if  leave 
to  amend  should  be  given,  was  sufficiently  indicated  by 
the  notice  of  motion ;  and  further,  that  if  the  Court 
should  not  think  the  case  one  in  which  it  would  be  right 
to  permit  an  amendment  of  the  information,  leave  to  file 
a  supplemental  information  would  then  be  given ;  but 
that  a  supplemental  information  could  not,  under  such 
circumstances  as  the  present,  be  filed  without  the  pre- 
vious permission  of  the  Court.  He  referred  to  Crompto7t 
V.  fVombwell  (a)  and  Colclmigh  v.  Evans,  {b)  He  ad- 
mitted that  the  two  wills  related  to  distinct  properties, 
but  said  that  the  second  will  clearly  shewed  that  the 
devise  to  the  Fishmongers'  Company  contained  in  the 
first  will  was  intended  to  be  a  devise  for  charitable  pur- 
poses, a  point  which  was  in  dispute  in  the  cause. 

Mr.  lVtgra?n  and  Mr.  Homillj/f  contra. 

Tlie 

(<i)  4  S\nu  G28.  (6)  4  Sim.  76. 


CASES  IN  CHANCERY.  5 

The  Lord  Chancellor*  1838. 

In  this  case  an  application  was  made  to  the  Master         The 
of  the  Rolls,  upon  a  notice  of  motion,  which  asked    •^^obney- 
that  the  relators  might  be  at  liberty  to  produce  and  read  v. 

at  the  hearing  of  the  cause,  as  evidence,  the  will  of  Sir  Fishmongebs* 
Thomas  Kjiesemoj'thj  dated  the  4th  of  Ju7ie  1513,  and  Company, 
proved  in  the  Prerogative  Court  in  Atigust  1513,  al- 
though the  same  is  not  stated  in  the  pleadings  of  the 
cause.  That  is  the  first  thing  that  was  asked.  Now 
it  is  very  properly  admitted  that  that  was  a  very  absurd 
application,  as  it  was  asking  neither  more  nor  less  than 
this  —  that  the  Court  would,  before  the  hearing  of  the 
cause,  declare  something  to  be  evidence ;  whereas,  if  it 
be  evidence,  the  party  may  use  it ;  and  if  it  be  not  evi- 
dence, the  Court  cannot  make  it  evidence  by  an  inter- 
locutory order.  That  part  of  the  notice  of  motion  has 
been  very  properly  abandoned. 

The  next  application  is,  '^  that  the  relators  may  be  at 
liberty  to  amend  their  information  in  this  cause,  or  to 
file  a  supplemental  information  by  introducing  the  said 
will,  and  otherwise  touching  the  same  as  counsel  may 
advise ;  '*  the  facts  appearing  to  be,  that  the  inform- 
ation having  been  filed  in  the  year  1833,  upon  a  will, 
the  parties  filing  the  information,  not  thinking  it  ne- 
cessary to  look  further  than  the  report  of  the  charity 
commissioners,  assumed  that  the  will  stated  in  that 
report  was  the  only  will.  Perhaps  it  is  no  great  wonder 
that  they  did  not  look  for  another  will  —  finding  there 
was  one  will — and  perhaps  there  was  not  any  very  great 
want  of  caution  in  not  going  to  the  proper  repository  to 
see  how  far  that  will  was  correctly  stated  in  the  report. 
In  January  last,  however,  the  cause  being  in  a  state  to 
be  heard,  they  thought  it  right  to  go  to  the  proper  re- 
pository to  see  whether  they  could  find  the  will;  and  there 

B  3  they 
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1838.        they  found  another  will.     Now,  certainly,  if  that  course 
^*^*;j|^"^^     had  been  adopted  in  the  year  1833,  1834,  or  1835,  in- 
Attobmky-    stead  of  1838,  it  would  have  saved  all  the  trouble  and  cx- 
Genekal      pense  to  which  the  parties  have  been  exposed.  Whatever 
The  reason  there  was  to  examine  in  January  1838,  the  same 

Company,  reason  must  have  existed  in  1833,  1834,  and  1835  ;  but, 
knowing  of  the  existence  of  that  will  in  January  last,  if 
it  be  material  at  all,  it  was  undoubtedly  the  duty  of  those 
who  had  the  management  of  the  suit  to  bring  that  cir- 
cumstance to  the  notice  of  the  Court  as  soon  as  they 
discovered  the  fact :  but  that  is  not  done ;  and  an  ap- 
plication is  made  to  the  Master  of  the  Rolls,  in  the 
month  of  June^  for  liberty,  in  some  way  or  other,  to 
bring  this  second  will  before  the  Court.  Now,  all  that 
the  Master  of  the  Rolls  has  done  is  to  make  the  parties 
applying  pay  the  costs,  and  leave  it  entirely  open  to  them 
to  come  before  him  again,  either  upon  an  application  to 
amend  the  information  or  upon  an  application  to  file  a 
supplemental  information,  upon  proper  evidence  and 
making  a  proper  case.  He  has  pronounced  no  judgment 
against  either  the  one  relief  or  the  other.  All  that  the 
Master  of  the  Rolls  has  done  is  to  say,  "  As  the  matter 
stands,  I  cannot  make  either  of  the  orders  that  you  ask, 
and,  at  all  events,  you  must  pay  the  costs ;  your  appli- 
cation is  made  for  the  purpose  of  relieving  yourself 
from  a  difficulty  into  which  you  have  got ;  and  what- 
ever excuse  there  may  be  for  the  relators  not  having 
discovered  this  will  before,  that  is  no  reason  why  the 
Defendants  should  be  put  to  unnecessary  costs." 

Then  why  do  the  relators  come  here  ?  I  am  per- 
fectly clear  that  the  Master  of  the  Rolls  could  not 
make  the  order  desired  as  the  case  then  stood;  and 
whether  the  Master  of  the  Roll$  may  or  may  not  be 
able  to  make  the  order,  if  the  parties  bring  the  case 

before 
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before  him  in  a  proper  shape,  is  not  a  matter  for  my        1838. 
present  consideration.  ^^^^v^*^^ 

^  The 

ATTOaNSY- 

Now  then,  as  to  the  amendment.     The  cause  being      "Gtenkual 
so  near  the  hearing,  the  relators  apply  that  they  may  be  The 

at  liberty  to  amend  their  information  by  introducing  como^***^' 
this  other  will,  ^'and  otherwise  touching  the  same  as 
comisel  may  advise;"  that  is  to  say,  to  amend  the  in- 
formation in  such  shape  and  form  as  they  might  please. 
It  is  quite  consistent  with  that  that  they  should  amend 
the  information  by  extending  it  to  the  other  property. 
It  is  true  that  Mr.  Cooper  says,  that  that  is  not  their 
object ;  although  the  application  to  the  Master  of  the 
Rolls,  if  granted,  would  have  permitted  that  to  be  done. 

Now  let  us  see  how  the  orders  stand  with  regard  to 
the  amendment     The  thirteenth  order,  as  amended, 
says,  '^  That  after  an  answer  has  been  filed,  the  Plaintiff 
shall  be  at  Uberty,  before  filing^a  replication,  to  obtain, 
upon  motion  or  petition,  without  notice,  one  order  for 
leave  to  amend  the  bill ;  but  no  further  leave  to  amend 
shall  be  granted  after  an  answer  and   before   replica- 
tion, unless  the  Court  shall  be  satisfied  by  affidavit  that 
he  draft  of  the  intended  amendments  has  been  settled, 
approved,  and  signed  by  counsel,  and  that  such  amend- 
ments are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered 
to  be  material  to  the  case  of  the  Plaintiff:  such  affi- 
davit to  be  made  by  the  plaintiff,  or  one  of  the  plaintiffs, 
where  there  is  more  than  one,  and  his,  her,  or  their 
solicitor,  or  by  such  solicitor  alone,  in  case  the  plaintiff 
or  plaintiffs,  from  being  abroad  or  otherwise,  shall  be 
unable  to  join  therein :  but  no  order  to  amend  shall  be 
made  after  answer  and  before  replication,  either  without 
notice  or  upon  affidavit  in  manner  hereinbefore  men- 
tioned, unless  such  order  be  obtained  within  six  weeks 

B  4  after 
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1838.        after  the  answer,  if  there  be  only  one  defendant,  or  after 

^^^^^"^     the  last  of  the  answers,  if  there  be  two  or  more  defend- 
The 

Attorney-     ants,  is  to  be  deemed  sufficient.     But  this  order  shall 

ENERAL      ^^^  extend  to  amendments  which  are  made  only  for  the 

The         purpose  of  rectifying  some  clerical  error."     So  far  does 

Fishmongers 

Company.  ^^®  order  guard  the  Defendant  against  improper  amend- 
ments in  that  early  stage  of  the  cause.  Then  the  fif- 
teenth of  the  original  orders  says,  "  That  after  a  repli- 
cation has  been  filed,  the  plaintiff  shall  not  be  permitted 
to  withdraw  it,  and  to  amend  the  bill,  without  a  special 
order  of  the  Court  for  that  purpose,  made  upon  a 
motion,  of  which  notice  has  been  given,  the  Court  being 
satisfied  by  affidavit  that  the  matter  of  the  proiK)sed 
amendment  is  material,  and  could  not  with  reasonable 
diligence  have  been  introduced  into  the  bill." 

Now  it  cannot  be  supposed,  that  in  that  latter  stage 
of  the  cause,  the  Court  will  require  less  distinct  inform- 
ation as  to  the  intended  amendments,  than  is  required 
by  the  thirteenth  amended  order  in  the  earlier  stage  of 
the  cause ;  and  how  is  the  Court  to  be  satisfied  that  the 
proposed  amendment  is  material,  or  that  it  could  not 
with  reasonable  diligence  have  been  introduced  before, 
and  that  the  Court  ought  to  exercise  its  discretion  by 
permitting  the  amendment  to  be  made,  when  the  party 
applying  does  not  tell  the  Court  what  is  the  amendment 
he  intends  to  make ;  and,  even  now,  there  is  no  reason  to 
suppose,  independently  of  what  is  stated  by  counsel  at 
the  bar,  that  the  relators  do  not  mean  to  extend  the 
amendment  by  praying  for  relief  with  regard  to  this  ad- 
ditional property,  which  is  comprised  in  the  second 
will.  It  is  quite  clear,  that  when  a  party  comes  with  an 
application  for  leave  to  amend  after  replication,  he  must 
come  with  as  much  strictness  as  is  required  by  the  thir- 
teenth order ;  because  he  is  seeking  the  extraordinary 
indulgence  of  postponing  the  cause  and  amending  the 

information. 
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iafbnnation,  by  putting  in  issue  a  new  fact|  which  is        1888. 
stated  to  be  material  for  the  consideration  of  that  which     ^"^^^"^^ 

The 

is  the  subject  of  the  original  information  in  issue  be-     Attornby- 
tween  the  parties ;  and  praying  all  this  at  a  stage  of  the      General 
cause  in  which  the  parties  ought  to  have  been  long  since         The 
prepared  to  go  to  the  hearing  upon  the  real  merits,  and      Company?* 
to  have  the  judgment  of  the  Court  upon  the  case,  as  it 
is  stated  in  the  pleadings.     I  do  not  say  that  the  party 
may  not  obtain  leave  to  amend ;  he  may  or  may  not. 
I  abstain  from  giving  any  opinion  as  to  the  materiality 
of  that  second  will  in  the  construction  of  the  first.     I 
am  told  it  is  not  meant  to  extend  the  information  to  the 
property  to  which  that  will  relates ;  and  therefore  I  am 
not  under  the  necessity  of  observing  at  all  upon  what 
might  be  the  case  if  that  had  been  the  object;  but  I 
am  bound  to  protect  a  Defendant  against  an  amend- 
ment which  might  lead  him  into  new  litigation  upon 
new  property,  under  the  pretence  of  amending  tlie 
record.    The  application,  therefore,  for  leave  to  amend, 
as  the  matter  stood  before  the  Master  of  the  Rolls,  was 
one  which  it  is  quite  clear  he  could  not  attend  to. 

With  regard  to  the  supplemental  information,  it  ap- 
pears to  me  to  be  precisely  the  same.  I  am  anxious  to 
avoid  going  into  any  discussion  upon  those  two  cases  {a) 
that  have  been  cited.  Although  their  circumstances  are 
diflerent,  it  may  not  be  very  easy,  perhaps,  to  see  what 
line  his  Honor  the  Vice-Chancellor  intended  to  draw. 
It  is  not  at  all  necessary  for  me  to  give  any  opinion  as 
to  whether  leave  was  necessary  to  file  a  supplemental 
bill  for  the  purpose  merely  of  putting  the  new  matter  in 
issue ;  for  I  am  quite  clear  that,  if  that  is  to  be  done  by 
supplemental  bill  which  might  be  done  by  amendment, 

the 

(a)  CoMimgh  v.  Evam,  4  Shn.  76.  and  Cromplon  v.  WombweU, 
7^628. 
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1838.  the  Court  would  require  as  much  strictness  as  it  would 

^^V"^*^  require  for  the  purpose  of  amendment,  if  leave  were  re- 

Attobnbt-  quired;  and  if  leave  is  not  required  for  that  purpose,  of 

QtwKAL  cQurse  no  order  is  necessary,  and  then  the  application 

The  fails  on  its  own  grounds,  namely,  that  you  are  applying 

Fm  HMO  M  GSBa' 

Company.  ^'^^  leave  to  do  that  which  you  do  not  want  leave  to  do ; 
but  if  you  do  want  leave  to  do  it  (which  is  the  relators' 
case),  then  I  say  that  the  objection  which  applies  to  the 
amendment  applies  to  the  supplemental  bill,  that  the 
Court  has  not  the  security  of  knowing  what  is  intended 
to  be  done,  and  you  are  asking  for  an  order  which  may 
be  wanted  for  the  purpose  stated  at  the  bar,  but  which 
will  enable  the  parties  to  file  a  supplemental  bill  for  any 
purpose,  viz.,  that  purpose  which  is  disclaimed  at  the 
bar ;  for,  if  the  order  were  made  as  it  was  asked  at  the 
Rolls,  it  would  enable  the  party  to  pray  relief  as  to  the 
additional  property  which  is  comprised  in  the  second 
wiU. 

I  have  looked  at  the  case  only  as  the  Master  of  the 
Rolls  had  it  before  him,  because  I  am  sitting  here  to 
decide  whether  the  Master  of  the  Rolls  made  the  proper 
order,  and  whether  the  parties  coming  here  are  ag- 
grieved by  anything  that  the  Master  of  the  Rolls  did. 
The  Master  of  the  Rolls  did  nothing  but  make  the 
parties  pay  the  costs,  which,  under  the  circumstances, 
they  must  have  paid,  and  he  refused  to  make  the  order 
desired,  as  the  &cts  stood  before  him.  He  gave  them  the 
indulgence  of  coming  again  by  an  amended  notice  of  mo- 
tion. I  do  not  see  what  good  they  got  by  that  indulgence, 
because  they  were  at  liberty  without  it  to  make  a  new 
motion  ;  but  the  order  was  probably  so  worded  for  the 
purpose  of  avoiding  the  appearance  of  having  decided 
anything  against  them  on  the  right  to  amend,  or  the 
right  to  file  a  supplemental  information  if  a  proper  case 
were  made  for  the  purpose.     That  the  Master  of  the 

Rolls 
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Rolls  could  not,  consistently  with  the  practice  of  the        1838. 
Court,  either  for  the  purpose  of  amendment  or  for  the     ^"^^mf^ 
purpose  of  filing  a  supplemental  information,  make  such    Attobney- 
an  order  as  was  asked  by  the  notion  of  motion,  appears      ^^^^^^^ 
to  me  perfectly  clean     I  see  as  little  reason  for  the         The 
party  commg  here  m  this  case  as  m  any  I  ever  saw.     Company, 
because  the  relators  were  not  in  the  slightest  degree 
prejudiced  by  what  the  Master  of  the  Rolls  has  done ; 
and  therefore  this  application  must  be  refused  with 
costs. 


In  the  Matter  of  JOHN  ISAAC,  a  Tenant  ptir  August  3. 

outer  vie, 

TTPON  the  motion  of  Emma  Meyrickj  who  repre-  The  Court  has 

^    sented  herself  to  be  entitled  to  the  immediate  "^^a^e-'^ 

reversion   of  certain  hereditaments    in  the  parish  of  mainder-man 

Liangefhii  in  the  county  of  Anglesey^  after  the  death  of  up^n  the  de- 

Elizabeth  Grindley*  whose  death  was  alleged  to  be  con-  termination  of 
-    _    ,        ,  ,      •!  •  °        .      .  an  estate  pur 

cealed  by  John  Isaac  the  tenant  pur  aider  vte^  it  was  outer  vie  to 

ordered  by  the  Lords  Commissioners,  on  the  23d  of  No^  Py  '^  ^^^ 

^  '  ^      tenant  pur 

xjember  1835,  that  John  Isaac  should  produce  the  said  auier  vie  the 
Elizabeth  Grindley^  for  whose  life  the  estate  was  held,  to  produc^/the 
George  Bradley  Boose  of  Amlwch^  gentleman,   on  the  ce'^^^  9^  vie 

under  the  act 
14fth  of  December  tlien  next,  between  the  hours  of  ten  ^  Am.  c.  is. 

and  twelve  in  the  forenoon,  at  the  church  door,  at  the     ^  fi^^u^^^ 
parish  church  of  Uange/hi,  according  to  the  statute  of  Court  has  no 
6  Ann.  c.  18.,  intituled  An  Act  for  the  more  effectual  £££  may 
discovery  of  the  death  of  persons  pretended  to  be  alive,  be  dismissed 

with  costs 

to  the  prejudice  of  those  who  claim  estates  after  their  SenUfle. 
deaths. 


This 
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1838.  This  order  was  not  complied  with.     John  Isaac  died 

on  the  1 2th  oi December  1835,  having  appointed  his  wife 
Alice  Isaac  his  executrix,  who  proved  his  will. 

On  the  2d  of  August  1836,  the  Lord  Chancellor  made 
an  order  upon  Alice  Isaac,  similar  to  that  which  had 
been  made  upon  John  Isaac,  and  by  such  order  Alice 
Isaac  was  required  to  produce  Elizabeth  Grindley  at 
Uangefni  church,  on  the  15th  oi  September  1836. 

This  second  order  was  not  complied  with ;  and  on  the 
1 1th  of  November  1836  it  was  ordered,  upon  the  petition 
oi  Alice  Isaac,  that  the  order  of  the  2d  of  Atigrist  1836, 
for  the  purpose  of  finding  out  and  procuring  Elizabeth 
Young,  formerly  Elizabeth  Grindley,  should  be  extended 
to  the  first  day  of  Hilaiy  term  1837;  Alice  Isaac  under- 
taking, by  her  counsel,  to  deal  with  the  rents  and  the 
possession  of  the  property  as  the  Court  should  direct. 

The  first  day  of  Hilary  term  1837  passed  over  without 
the  production  of  the  cestui  que  vie ;  and,  thereupon, 
Emma  Meyrick  presented  a  petition,  praying  that  Alice 
Isaac  might  be  ordered  to  deliver  up  possession  of  the 
premises,  and  might  pay  to  the  petitioner  the  half  year's 
rent  which  had  become  due  in  November  then  last;  and 
that  the  petitioner's  costs  of  the  order  of  the  11th  of 
November  1836,  and  of  the  present  application,  taxed  as 
between  solicitor  and  client,  might  be  paid  to  the  pe- 
titioner by  Alice  Isaac. 

On  the  27tli  of  February  1837,  the  last  mentioned 
petition  was,  upon  the  application  of  Alice  Isaac, 
ordered  to  stand  over  for  a  month,  upon  the  terms  of 
the  undertaking  contained  in  the  order  of  the  11th  of 
November  1836  being  continued  in  the  meantime:  but 
no  order  was  drawn  up. 

A  person 
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A  person  stated  to   be  Elizabeth    YoMig,   formerly        1838. 
Elizabeth  Grindley^  appeared  at  Llangefni  church  door 
on  the  27th  of  March  1837. 

Emma  Mej/rick's  petition  was  subsequently  ordered} 
upon  the  application  of  Alice  Isaac^  to  be  put  into^the 
Vice-Chancellor's  paper.  It  accordingly  came  on  to  be 
heard  before  the  Vice-Chancellor,  on  the  22d  of  April 
1837)  when  an  affidavit  was  read,  which  stated  that 
Elizabeth  Youngs  formerly  Elizabeth  Grindlci/j  being 
the  person  mentioned  in  the  petition,  was  produced  to 
George  Bradley  Itooscy  at  the  church  door  of  Uafige/hi^ 
on  the  27th  oi  March  then  last,  between  ten  and  twelve 
o'clock  in  the  forenoon,  on  behalf  of  Alice  Isaac.  The 
Vice-Chancellor  then  made  an  order,  bearing  date  die 
same  22d  of  April  1837,  by  which  it  was  ordered  that 
Emma  Meyrick^s  petition  should  be  dismissed,  and.  that 
she  should  pay  to  Alice  Isaac  her  costs  of  the  motion,  and 
the  costs  of  both  petitions,  and  also  her  (Alice  Isaads) 
costs,  charges,  and  expenses  reasonably  and  properly 
incurred  by  her  in  finding  out  and  bringing  over 
Elizabeth  Yoiing,  formerly  Elizabeth  Grindlcy^  from 
Ireland  to  the  parish  of  Uangefni^  and  in  sending  her 
back  again  to  Ireland^  such  costs  and  costs,  charges,  and 
expenses  to  be  taxed  and  settled  by  the  Master  in  rotation* 

Emma  Meyrick  now  presented  a  petition,  praying  that 
the  Vice-Chancellor's  order  of  the  22d  of  April  1837 
might  be  discharged. 

Mr.  Wakefield  and  Mr.  Girdlestone^  in  support  of  the 
petition,  submitted  that  the  Vice-Chancellor's  order 
ought  to  be  discharged ;  first,  because  the  act  of  parlia- 
ment did  not  give  any  power  to  award  costs;  and, 
secondly,  because,  if  the  act  had  given  such  a  power,  it 
ought  not,  under  the  circumstances,  to  have  been  ex- 
ercised 
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18S8.  ercised  by  making  Emma  Meyrick  pay  the  costs.  They 
cited  Ex  parte  Bright  in  re  Clark  {a) ;  and  they  further 
contended  that,  according  to  the  terms  of  the  act,  the 
cestui  que  wV,  being  in  Ireland^  ought  not  to  have  been 
produced  in  England  at  all. 

Mr.  fVigram  and  Mr.  Richards^  contrHj  contended 
that  the  Court  has  an  inherent  jurisdiction  as  to  costs 
in  all  cases  in  which  it  has  authority  to  interfere  at  all ; 
and  that,  if  the  Court  had  not  jurisdiction  to  award 
costs  in  such  a  case  as  this,  the  whole  profits  derived 
from  an  estate  pur  outer  vie  might  be  exhausted  by  the 
Xj^nvLTitpur  auter  vie  in  paying  the  expenses  of  his  com- 
pliance with  repeated  orders  for  tlie  production  of  the 
life. 

The  Lord  Chancellor. 

I  think  this  question  of  costs  is  divided  into  two 
totally  distinct  considerations.  The  first  proceeding 
was  clearly  within  the  act  Whether  the  act  be  or  be 
not  oppressive,  as  it  has  been  argued  that  it  is,  it  is 
certain  that  it  imposes  upon  the  holder  of  an  estate  pur 
auter  vie  the  obligation  to  produce  the  person  for  whose 
life  he  holds. 

In  acting  mider  the  provisions  of  this  act,  I  am  not 
sitting  in  the  Court  of  Chancery  at  all.  I  am  perform- 
ing a  particular  duty  imposed  upon  me  by  the  statute. 
It  constitutes  part  of  the  duty  of  the  Judges  of  the 
Court  of  Chancery,  to  carry  into  effect  these  enact- 
ments ;  but  it  is  not  the  Court  of  Chancery  that  carries 
them  into  effect.  A  party  has  a  right,  upon  an  ap- 
plication made  under  the  act,  supported  by  such  an 

affidavit 

(fl)  2G.^J.  79. 
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affidavit  as  the  act  requires,  to  impose  upon  the  tenant  18S8. 
pur  outer  vie  the  burden  of  producing,  once  in  every 
year,  if  the  applicant  think  fit,  the  person  by  whose  life 
he  holds.  That  is  a  power  which  exists  only  in  this 
act,  and  is  limited  by  the  act  I  cannot  consider  it  as 
sitting  in  the  Court  of  Chancery.  I  am  administering 
the  du^  imposed  upon  me  by  this  particular  act  of 
parliament,  and  I  have  no  power  to  go  beyond  it  The 
first  section  of  the  act  is  entirely  silent  as  to  costs,  and 
there  is  a  reason  for  that,  namely,  that  if  the  first  sec- 
tion is  properly  carried  into  efiect,  no  costs  will  be  in- 
curred, for  the  respondent  is  no  party  to  the  proceeding 
which  takes  place  before  the  Judge.  The  order  is 
served  upon  the  party,  and  no  costs  can  have  been  pro- 
perly incurred  by  him.  There  may  be  expenses,  but 
there  can  be  no  costs.  I  certainly  think  that,  so  far  as 
these  proceedings  have  been  taken  under  the  authority 
of  the  act  of  parliament,  I  have  no  power  to  make  any 
order  as  to  costs. 

The  expense  of  bringing  the  cestui  que  vie  from  Ire- 
land appears  to  me  to  have  nothing  to  do  with  the  act ; 
and,  indeed,  the  act  coiitains  a  provision  to  prevent  such 
a  course  beuig  adopted. 

Tlie  other  proceedings  are  open  to  an  entirely  differ- 
ent consideration.  Mrs.  Isaads  application  might,  un- 
doubtedly, have  been  dismissed  with  costs.  She  had 
no  right  to  make  the  application ;  but  not  only  is  her 
petition  not  dismissed  with  costs,  but  she  comes  under 
an  undertaking  to  deal  with  the  rents  and  profits,  and 
with  the  possession  of  the  estate  as  the  Court  should 
direct  The  Court  had  no  power  to  take  that  under- 
taking, and  she  bad  no  power  to  give  it.  However,  the 
Court  did  take  it,  and  it  necessarily  led  the  other  side 
to  take  the  proceeding  which   they  subsequently  did 

take. 
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18S8.  take.  When  I  first  heard  of  Mrs.  Isacufs  undertakings 
I  thought  that  Mrs.  Meyrick^s  petition  should  have 
been  (as  it  was)  dismissed  with  costs;  but  when  I  see 
what  the  terms  of  the  undertaking  were,  that  objection 
is  removed,  and  Mrs.  Meyrick  certainly  ought  not  to  be 
made  to  pay  any  of  the  costs  of  these  two  petitions ;  for 
the  costs  of  both  grew  out  of  Mrs.  Isaac's  application 
for  indulgence. 

The  result  is,  that  upon  the  merits^of  the  proceedings 
which  have  been  taken  independently  of  the  act,  I  am 
clearly  of  opinion  that  Mrs.  Metfrick  ought  not  to  be 
ordered  to  pay  the  costs ;  and  as  to  those  proceedings 
which  were  taken  under  the  act,  I  think  it  quite  clear 
that  I  have  no  jurisdiction  as  to  costs. 

Order  discharged  as  to  costs. 
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1838. 


BETWEEN 

Her  Majesty's  ATTORNEY-GENERAL,  at  the  Re-  "^^^^^^^^'^^ 
bUon  of  the  Honourable  WILLIAM  FRANCIS 
SPENCER  PONSONBY  and  ahers,  Rate-Payers 
in  the  Borough  of  Poole         -  -    Informant ; 

AND 

The  Mayor,  Aldermen,  and  Burgesses  of  the  said  Bo- 
rough of  POOLE,  and  THOMAS  ARNOLD  and 
ROBERT  HENNING  PARR         -    Defendants. 


'T^HIS  was  an  appeal  from  an  order  of  the  Master  of  The  Court  of 
-'-   the  Rolls  allowing  two  demurrers ;  one  put  in  by  jurisdiction  to 

the  Defendants,  the  corporation  of  Poole,  and  the  other  P"^ent  the 

'  town  council 

by  the  Defendant  Robert  Henning  Parry  the  late  town  of  a  borough 

clerk  of  the  borough.  '^^"^ 

giTen  to  them 

A  statement  of  the  allegations  and  prayer  of  the  in-  ^^  ^^^  4^ 

formation  will  be  found  in  the  second  volume  of  Mr.  C'  76.  of 

ftw&rdinir  com** 
KeerCs  reports  {a) ;  but  that  the  Lord  Chancellor's  judg-  pensation  for 

ment  renders  it  desirable  to  make  a  few  additions  to  *^®  emolu- 
ments of 

that  statement.  offices;  and 

_,      no  difference 
I  he  in  this  respect 
IS  made  by  the 
(a)  2  Keen^  1 90.  circumstance 

that  the  com- 
pensation is  about  to  be  raised  by  means  of  a  rate. 

Whether  compensation  can,  under  that  act,  be  given  for  the  emoluments  of  an 
office  which  the  officer  has  voluntarily  resigned,  qtusre. 

Semble,  that  in  estimating  the  amount  of  compensation,  the  emoluments  of  offices 
dependent  upon  that  which  gives  the  right  to  compensation  may  be  considered. 

Where  the  case  against  one  Defendant  is  so  entire  as  to  be  incapable  of  being 
prosecuted  in  several  suits,  but  yet  another  Defendant  is  a  necessary  party  in  respect 
of  a  portion  only  of  that  case,  such  other  Defendant  cannot  object  to  the  suit  on 
the  ground  of  multifariousness. 

Whether  it  is  essential  to  the  validity  of  a  demurrer  for  want  of  parties,  that  it 
should  point  out  who  the  necessary  parties  not  before  the  Court  are,  qumre. 

Upon  allowing  a  demurrer  for  want  of  parties,  leave  given  to  amend  by  striking 
out  that  part  of  the  bill  which  rendered  such  parties  necessary. 

Vol.  IV.  C 
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1888. 


The 
Attorney- 
General 

V. 

The 

Corporation 

of  Pools. 


The  information  enumerated  the  various  offices  not 
in  the  gift  of  the  corporation,  which  Parr  was  alleged 
to  have  held^  one  of  which  was  the  office  of  clerk  to  the 
magistrates ;  and  it  alleged,  that  soon  after  the  passing 
of  the  Municipal  Reform  Act,  Parr  resigned,  or  ex- 
pressed his  intention  to  resign,  the  office  of  town  clerk 
and  clerk  of  the  peace,  and  to  retain  the  office  of  clerk 
to  the  magistrates,  the  holding  of  the  last  mentioned 
office  and  that  of  clerk  of  the  peace  by  the  same  per- 
son being  prohibited  by  the  said  act.  Parr  being  (as  he 
expressed  himself  before  a  committee  of  the  House  of 
Commons)  confident  of  being  appointed  clerk  to  the 
new  magistrates  on  their  being  appointed  under  the 
said  act,  and  the  last  mentioned  situation  being  more 
appropriate  to  the  appointment  which  he  also  held  of 
clerk  to  the  guardians  of  the  poor,  and  Parr  at  the 
same  time  conceiving  that  it  was  equally  necessary  for 
him  to  resign  his  situation  of  town  clerk. 


After  stating  Parr's  resignation  of  the  office  of  town 
clerk  and  clerk  of  the  peace,  the  information  alleged 
that,  in  consequence  of  such  resignation,  he  was  not  re- 
elected to  the  office  of  town  clerk,  and  was  not  appointed 
clerk  of  the  peace,  but  that  Thomas  Arnold  was,  on  the 
1st  of  January  1836,  chosen  and  elected  such  town 
clerk,  and  was,  on  or  about  the  1st  of  July  1S36,  ap- 
pointed or  confirmed  by  the  council  in  his  office  of 
clerk  of  the  peace,  "the  said  Robert  Henning  Parr 
retaining  the  office  of  clerk  to  the  magistrates,  and  the 
other  offices  held  by  him  as  aforesaid." 


The  information  alleged  that  Parr^  in  his  statement 
or  claim  of  compensation,  included  the  profits  derived 
from  the  offices  which  it  had  before  enumerated  as 
having  been  held  by  him,  and  as  not  being  in  the  gift  of 
the  corporation ;  and  it  stated  that  the  sum  of  4500/. 

wus 


'oou. 
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was  awarded  to  him  <<  as  a  compensationi  nominally  for        1898. 

the  loss  of  his  aforesaid  office  of  town  clerk,  but  viiv 

tually  of  all  the  said  offices ;"  and  that  the  sum  claimed 

and  the  sum  awarded  was  made  up  and  constituted,  not 

only  of  the  profits  derived  by  him  from  the  office  of 

town  clerk,  but  also  of  the*  profits  derived  by  him  from 

the  office  of  clerk  of  the  peace,  *^and  the  said  several 

other  offices  so  held  by  him  as  aforesaid ;"  and  that  the 

compensation  was  calculated,  not  alone  upon  the  profits 

of  the  office  of  town  clerk,  **  but  also  of  all  the  said 

other  offices.'' 

The  borough  rate  of  5000/.  was  stated  to  have  been 
ordered  and  determined  upon  by  the  mayor,  aldermen, 
and  burgesses,  acting  in  concert  witii  Pan-j  for  the  pur- 
pose of  paying  and  discharging  the  bond  given  to  him, 
and  the  principal  money  and  interest  thereby  secured. 

The  demurrer  of  the  corporation  assigned,  upon  the 
record,  the  following  causes  of  demurrer,  viz.,  first, 
want  of  jurisdiction ;  secondly,  want  of  equity ;  thirdly, 
multi&rionsness ;  and,  fourthly,  that  there  were  not 
proper  parties  to  the  information,  and  that  there  was  not 
and  were  not  any  person  or  persons  party  or  parties  to 
the  information,  who  represented  or  had  a  common 
interest  with  the  persons  or  class  of  persons  whose  in- 
terests the  information  affected  to  protect  and  for  whom 
relief  was  thereby  prayed. 

The  demurrer  of  Mr.  Parr  assigned,  upon  the  record, 
the  following  causes  of  demurrer,  viz.,  1st,  want  of 
equity ;  2dly,  multifariousness ;  and,  3dly,  that  it 
appeared  by  the  information  that  the  corporation  had 
caused  to  be  levied  two  instalments  of  a  certain  rate 
therein  mentioned,  and  that  such  instalments  had  been 
paid,  and  that  all  the  persons  by  whom  the  same  had 

C  2  been 
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18S8.  been  paid  were  necessary  parties   to  the  informationi 

^*^)V^*^  but  yet  such  persons  had  not  been  made  parties  to  the 

The  .  r        .• 

Attorney-  iniormation. 

GENES4L 


9. 

The 


Sir  fV.  TV.  Falletti  Mr.  Wigram^  and  Mr.  Lynch^  in 
%w!°    support  of  the  appeal. 

Sir  C.  fVetherellj  Mr.  Knight  Bruce^  and  Mr.  James 
Bussell^  in  support  of  the  demurrer  of  the  Corporation 
of  Poole, 

Mr.  Jacobs  and  Mr.  Puller^  in  support  of  the  demurrer 
of  Mr.  Parr. 


Sir  W.  fV.  Follett,  in  reply. 

The  following  authorities  were  cited  upon  the  argu- 
ment of  the  appeal,  in  addition  to  those  mentioned  in 
the  report  of  the  argument  at  the  Rolls,  viz.  Marshall 
V.  Pitman  (a),  The  Attomey^General  v.  The  Corporation 
of  Norwich  (i),  Vernon  v.  Vernon  (c),  Campbell  v.  ibbc- 
kay{d)^  Turner  v.  Robinson  {e)^  Milward  v.  Thatch^ 
er  {g)f  The  Attomey^General  v.  Jackson  (A),  Lumsden  v. 
Frasei-  (i),  Castas  Case  (*•),  Beckford  v.  Hood  (/)>  -ififej^  v. 
Norwich  (m),  Adair  v.  7%^  JVipw  iZf u^  Company  («), 
Cockbum  v.  Thompson  {o\  Lord  Redesdale  on  Plead- 
ing.  {p) 


The 


(a)  9  ^tng.  595. 
(6)  i  JTeniy  700.;  and  2  Mt^ne 
4-  Craig,  406. 
(c)  Ibid,  \  AS. 
{d)  1  ilfy/iitf  4*  ^'^t  ^0^- 
(O  l8.^S,  913. 
(g)  2T.  i2.81. 
(A)  II  Vet. 365. 


(t)  1  ili^/iitf  4-  Crdlg,  589. 

(k)  Cro.  Jac.  643. 

(/)  7  r.  i2.  620. 

(m)  I  B.^r  Adol,  310. 

(n)  11  Vei.429. 

(o)  16Fef.521. 

(/i)  Page  180.  4th  ed. 


CASES  IN  CHANCERY. 


21 


The  Lord  Chancellor. 

In  this  case,  the  corporation  of  Poole^  and  Mr.  Parr^ 
the  late  town  clerk,  demurred,  generally,  to  the  informa- 
tion ;  and  four  causes  of  demurrer  were  stated  and  relied 
upon  in  argument ;  want  of  jurisdiction,  want  of  equity, 
multifariousness,  and  want  of  proper  parties.  The 
Master  of  the  Rolls  allowed  the  demurrer  for  want  of 
equity,  expressing  no  opinion  upon  the  other  grounds. 
From  the  view  I  take  of  the  case,  it  will  be  my  du^  to 
consider  them  all.  If  it  were  necessary  to  do  so,  it 
would,  I  think,  be  difiScult  in  this  case  to  draw  any  dis- 
tinction between  the  two  first  grounds  of  demurrer,  want 
of  jurisdiction,  and  want  of  equity.  If  the  information 
do  not  state  a  case  for  the  exercise  of  the  equitable  juris- 
diction of  this  Court,  there  necessarily  is  no  jurisdiction ; 
and  if  such  a  case  be  stated,  the  jurisdiction  of  this  Court 
must  exist,  unless  it  be  taken  away  by  statute.  It  will, 
however,  at  all  events,  bd  convenient  to  consider  these 
two  questions  together;  and  it  appears  to  me  to  be 
necessary  to  consider  the  latter  question  first  I  pro- 
ceed, therefore,  to  inquire  whether  the  information  states 
a  case  for  the  interference  of  a  court  of  equity ;  and 
secondly,  if  it  do  so,  whether  the  ordinary  jurisdiction 
of  this  Court  be  or  be  not  taken  away.  Before  I  examine 
the  allegations  in  the  information,  I  will  shortly  con- 
sider the  provisions  of  the  stat.  5  &  6  fFI  4.  c.  76.,  as  they 
bear  upon  this  question. 
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That  this  statute  creates  a  trust,  in  the  corporation,  of 
the  borough  fund,  I  have  had  in  other  cases  to  decide, 
particularly  in  the  case  of  TAe  Attomey^General  v.  Aspi'^ 
nail  (a) ;  and  seeing  no  reason  to  alter  that  opinion,  I 
shall,  for  the  present  purpose,  consider  that  as  a  settled 

point. 

(a)  2  Mytne  Sf  Craig^f  615. 

c  s 
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point.  By  sect  92.,  the  maney  raised  by  the  rate  is 
directed  to  be  paid  over  to  (he  account  of  the  bo- 
rough fundy  subject  to  the  provisions  before  contained ; 
and  by  the  66th  section,  the  money  payable  to  officers 
entitled  to  compensation,  is  to  be  paid  out  of  the 
borough  fund ;  and  by  sect.  67.,  the  bond  directed  to 
be  given  to  secure  such  compensation^  is  made  a  charge 
upon  the  same  fund:  so  that  the  payment  which  this 
^  information  seeks  to  prevent,  is  a  payment  out  of  the 
borough  fund,  although  created  by  means  of  the  rate ; 
and  if  this  Court  has  jurisdiction  to  prevent  or  correct 
breaches  of  trust  out  of  the  borough  fund  generally,  it 
must  have  equal  jurisdiction  over  that  portion  of  it  which 
may  have  been  raised  by  a  rate;  and  this  is  totally 
beside  the  question  whether  this  Court  has  any  control 
over  the  rate  itself.  That  question,  therefore,  it  will 
not,  I  think,  be  necessary  to  consider  upon  this  part  of 
the  case ;  for,  assuming,  for  this  purpose,  that  this  Court 
has  no  jurisdiction  to  correct  or  interfere  with  the  rate, 
that  will  not  support  a  general  demurrer  for  want  of 
equity  or  jurisdiction,  if  there  be  any  parts  of  the  in- 
formation to  which  those  objecUons  do  not  apply. 


It  is,  then,  clear,  upon  the  principles  I  have  stated, 
that  the  fund  which  this  information  seeks  to  protect  is 
a  trust  fund,  and  that,  as  such,  this  Court  has  its  ordinary 
jurisdiction  over  it ;  but  then  it  is  said,  that  the  acts 
constituting  the  subject  matter  of  the  present  complaint, 
cannot  be  considered  as  breaches  of  trust,  because  they 
are  acts  which  the  corporation  is,  by  the  statute,  ex- 
pressly authorised  to  do,  and  for  correcting  any  error  or 
&ult  in  the  performance  of  which  a  special  jurisdiction 
is  provided  by  the  statute,  namely,  the  Lords  of  the 
Treasury.  Now,  it  must  be  admitted,  that  if  it  were 
not  for  those  special  provisions  (assuming  always  that 
the  fund  is  a  trust  fund),  this  Court  would  have  juris- 
diction 
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diction  to  investigate  any  alleged  breach  of  trust  in  the 
trustees  of  this  fund.     The  inquiry  then  may  be  re- 
duced to  this,  what  are  the  special  provisions  of  the 
statute  as  applicable  to  these  acts,  and  do  the  allegations 
in  the  information  state  a  case  within  such  special  pro* 
visions?  for  if  thejr  state  a  case  not  within  those  pro- 
visions, the  argument  which  is  founded  upon  them  can- 
not apply*    The  special  provisions  relied  upon  are  to  be 
found  in  the  fifty-eighth,  sixty 'fifth,  and   sixty-sixth 
sections  of  the  act  of  parliament.      The  fifty-eighth 
section  provides  for  the  appointment  of  officers  gene- 
rally, some  of  whom  are  to  be  annually  appointed,  and  it 
authorises  the  corporation  to  discontinue  such  as  it  shall 
not  appear  necessary  to  re-appoint.     The  town  clerk  is 
not  an  annual  appointment ;  but  this  section  provides 
that  the  town  clerk  and  the  treasurer  shall  not  be  the 
same  person.   The  sixty«^fth  section  gives  power  to  the 
corporation  to  remove  every  ministerial  or  executive 
officer,  but  provides  that  each  shall  continue  to  act  till 
removed,  and  no  longer,  unless  re-appointed  under  this 
act.     The  sixty-sixth  section,  which  is  the  most  im- 
portant section,  provides  compensation,   1st,  to  every 
officer  whose  office  shall  be  abolished ;  Sdly,  to  officers 
renioved ;  3dly,  **  or  who  shall  not  be  re-appointed  as 
aforesaid,"  not  ^*  and  who  shall  not  be  re-appointed  as 
aforesaid," — which  might  have  been  supposed  to  provide 
against  the  improbable  event  of  an  officer  being  removed, 
and  afterwards  being  re-appointed,  and  which  it  will  be 
presently  seen  would  have  been  wholly  useless,  the  com* 
pensation  being  only  for  offices  the  officer  has  ceased  to 
hold ; — but  or  ;  introducing,  therefore,  a  class  of  officers 
distinct  from  those  whose  offices  are  abolished,  or  who 
hall  have  been  removed.     Now  the  only  previous  men- 
tion of  any  re-appointment  is  in  the  fifty-eighth  and 
sixty-fifth  sections.     The  fifty-eighth  seems  to  allude  to 
officers  annually  appointed :  the  sixty-fifth  may  allude 
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^^  a  re-appointment;  but  that  section  does  not  intend  to 

The         describe  any  class  of  persons  not  described  in  other 
Corporation  . 

of  Pools,     parts  of  the  act,  for  it  says  *^  unless  re-appointed  under 

this  act;"  but  the  act  provides  only  for  re-appointments 
to  annual  offices  or  a  re-appointment  after  a  removal : 
but  sect.  66>>  cannot  refer  to  such  persons,  because  they, 
being  officers  removed,  would  be  entitled  to  compensa- 
tion under  the  second  description.    It  would  seem,  there- 
fore, that  the  words  ^*  or  who  shall  not  be  re-appointed  as 
aforesaid,^  must  refer  to  sect  58.,  namely,  to  annual 
officers  not  re-appointed ;  but,  however  that  may  be,  the 
question  is,  whether  any  part  of  the  description  in  the 
sixty-sixth  section  can  be  construed  to  include  an  officer 
who  voluntarily  resigns  his  office.     It  was  said  that  he 
is  an  officer  not  re-appointed;  but  the  words  are  ^^not 
re-appointed  as  aforesaid:^  the  act  could  not  have  in- 
tended to  give  compensation  to  an  officer  who  should 
capriciously  and  without  reason  resign,  and  thereby  refuse 
to  perform  the  duties  of  the  office ;  and  if  it  did,  it  could 
not  have  intended  to  give  to  the  corporation  the  power 
of  defeating  his  claim  by  a  formal  re-appointment  to  an 
office  which  he  had  by  his  resignation  declared  his  de- 
termination not  lo  hold.     It  was  said  that  the  corpor- 
ation might  so  alter  the  nature  of  the  office  as  to  compel 
the  officer  to  resign.     If  that  case  be  provided  for,  it 
would  rather  fall  under  the  description  of  abolishing  the 
office  than  the  words  now  in  question. 

Passing  from  the  description  of  the  officers  entitled  to 
compensation,  for  what  is  the  compensation  to  be  given  ? 
This  same  sixty-sixth  section  says,  "for  the  salary,  fees, 
and  emoluments  of  the  office  which  he  shall  so  cease  to 
hold."     Sect  58.  having  declared  that  the  same  person 

shall 
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shall  not  be  town-clerk  and  treasurer,  another  section  (a)        1 838. 
declares  that  the  same  person  shall  not  be  clerk  of  the     ^^i^*"^^ 
peace  and  clerk  to  the  magistrates.     It  was  contended     Attorney- 
that  other  offices  may  be  so  connected  with  that  of     G^nbral 
town-clerk  that  a  removal  from  that  office  would,  in         The  ^ 
effect,  be  a  removal  from  such  others :  and  that,  possibly,      of^oLi!" 
may  be  so;   but  that  cannot  be  said  of  offices  which 
the  act  declares  shall  not  be  held  together ;  and  it  is 
quite  impossible  that  the  act  should  have  intended  to 
give  to  a  removed  town-clerk,  who  had  also  held  the 
offices  of  treasurer  and  clerk  of  the  peace,  compensation 
measured  by  the  value  of  the  two  latter  offices,  par- 
ticularly if  he  actually  continued  to  hold  them.      It 
cannot  be  said  that  the  act  intended  to  give  compens- 
ation for  offices  so  unconnected  with  the  office  from 
which  the  claimant  is  removed,  as  not  to  be  capable  of 
being  held  together,  and  least  of  all  for  offices  which 
the  claimant  continues  to  hold :  the  terms  of  sect.  66, 
being,  ^*  the  office  which  he  shall  so  cease  to  hold."     If, 
then,  the  act  does  not  authorise  the  corporation  to  give 
compensation  to  an  officer  who  voluntarily  resigns  his 
office,  and  the  corporation  nevertheless  do  so ;  and  if  the 
act  does  not  authorise  the  corporation  to  give  com- 
pensation for  any  office  totally  unconnected  with  that 
which  the  officer  has  ceased  to  hold,  or  which  he  con- 
tinues to  hold,  and  if  the  corporation  nevertheless  do 
so;  can  the  special  provisions  of  the  act,  which  have  no 
application  to  the  case  in  question,  protect  them  against 
the  ordinary  jurisdiction  of  this  Court  ?  The  sixty-sixth 
section,  indeed,  gives  to  the  officer  an  appeal  against 
the  decision  of  the  corporation  upon  his  claim,  and  also 
to  those  who  opposed  the  claim,  if  one  third  protest 
against  it  as  excessive ;  but  what  is  the  decision  so  to 
be  the   subject  of  appeal?   that  decision   which   the 
council  are  authorised  to  make ;  namely,  compensation 

for 
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for  certain  losses  in  certain  descriptions  of  offices.  If 
the  council  take  upon  themselves  to  make  compensation 
to  officers  not  within  that  description,  or  for  losses  with 
respect  to  which  no  compensation  is  provided  by  the 
act,  as  the  statute  contains  no  special  provisions  appli- 
cable to  such  a  case,  there  can  be  nothing  in  it  to  take 
away  the  ordinary  jurisdiction  of  this  Court.  A  similar 
argument  was  addressed  to  me  in  The  Attoma^General 
v.  AspinaU  {a\  founded  upon  the  remedy  provided  by 
the  act  in  certain  cases  of  improper  alienation  of  cor- 
poration property :  but  I  did  not  find  any  thing  in  thai 
provision  to  deprive  this  Court  of  its  ordinary  juris- 
diction ;  nor  do  I  in  this,  supposing  the  information  to 
state  such  a  case  as  I  have  supposed. 


It  remains,  therefore,  to  be  seen  whether  that  be  so 
or  not ;  and  first,  as  to  whether,  according  to  the  state- 
ment in  the  information,  any  compensation  was  due  for 
the  loss  of  the  office  of  town-clerk.  It  states  that  in 
1833,  Mr.  Parr  was  appointed  town-clerk  and  derk  of 
the  peace ;  and  that,  at  the  time  of  passing  the  act,  he 
held  certain  other  offices  not  in  the  appointment  of  the 
corporation,  and,  amongst  others,  the  office  of  clerk  to  the 
magistrates,  and  that,  the  offices  of  clerk  of  the  peace  and 
clerk  to  the  magistrates  being  by  the  act  incompatible, 
he  declared  his  intention  of  resigning  the  office  of  town- 
clerk  and  clerk  of  the  peace,  and  to  retain  that  of  clerk 
to  the  magistrates,  and  that  he,  on  the  1st  of  June  1836, 
being  the  day  directed  for  the  appointment  of  town  clerk, 
resigned  the  offices  of  town  clerk  and  clerk  of  the  peace; 
and  that,  in  consequence  of  such  resignation,  he  was 
not  re-appointed  town  clerk,  or  appointed  clerk  of  the 
peace.  Here,  then,  is  a  distinct  and  positive  statement 
that  Mr.  Parvy  voluntarily,  and  for  a  reason  assigned, 
resigned  the  office  of  town  clerk,  in  respect  of  which  he 

afterwards 
(a)  2  M^ne  4*  Cr«^,  619. 
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afterwards  claimed  and  received  compensation :  and  if  it  18S8. 
be  not  the  true  oonstructioQ  of  the  act,  that  an  officer 
voluntaiily  resigning  an  office,  not  irom  any  alteration 
in  the  offioe,  but  for  private  reasons  of  hb  own,  is  never- 
theless to  have  compensation  for  the  loss  of  such  office 
oat  of  the  borough  fund,  then,  according  to  this  state*  ^[^^!^S^ 
ment,  the  council,  in  awarding  to  Mr.  Parr  any  com- 
pensation for  the  office  he  so  resigned,  did  an  act 
unauthorised  by  the  statute,  and  to  which  the  provisions 
of  the  statute  do  not  apply ;  for  such  is  the  statement, 
whatever  the  real  (e^ts  of  the  case  may  be. 

Suppose,  however,  that  the  case  stated  by  the  inform* 
ation  did,  within  the  provisions  of  the  act,  entitle  Mr*  Parr 
to  some  compensation  for  the  loss  of  the  profits  of  the 
office  of  town  cleric,  which  he  had  ceased  to  hold,  what, 
according  to  the  statement,  is  the  compensation  which 
the  counoil  awarded  to  him  ?  The  claim  is  stated  to 
have  been  made  in  respect  of  the  office  of  town  derk 
only ;  bat  it  is  alleged  that,  in  his  claim,  he  included 
the  profits  of  die  other  offices  he  held;  and  the  office  of 
clerk  to  the  magistrates,  and  many  other  offices,  are 
enumerated,  totally  unconnected  with  the  office  of  town 
derk,  and  not  under  the  patronage  of  tlie  corporation. 
The  offices  for  which  compensation  is  authorised  by 
the  statute  are  offices  of  the  borou^  only ;  and  if  Mr. 
Parr  had  ceased  to  hold  all  those  other  offices,  it  would 
have  been  impossible  to  justify  an  award  of  compensation 
for  the  loss  of  such  offices,  from  whatever  cause  he 
might  have  ceased  to  hold  them. 

But  that  is  far  from  being  the  whole  of  the  case  stated 
in  the  information ;  for,  having  before  stated  that  Mr.  Parr 
resigned  the  offices  of  town  clerk  and  clerk  of  the  peace 
in  order  to  retain  the  office  of  clerk  to  the  magistrates,  it 
goes  on  to  allege  that  he  did  retain  that  office  and  the 

other 
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other  offices  held  by  him  as  aforesaid,  and  yet  that,  in  his 
claim,  he  included  the  profits  of  all  such  offices,  and 
that  the  sum  awarded  to  him  was  made  up  and  consti- 
tuted, not  only  of  the  profits  derived  by  him  from  the 
office  of  town  clerk,  but  also  of  the  profits  derived  by 
him  from  the  office  of  clerk  of  the  peace,  and  the  said 
several  other  offices  so  held  by  him  as  aforesaid ;  so 
that,  according  to  this  statement,  the  office  of  town  clerk 
being  the  only  one  in  respect  of  which  any  compensa- 
tion was  authorised  by  the  act,  and  in  respect  of  which 
alone  any  was  claimed,  and  the  profits  of  that  office 
constituting  but  a  small  part  of  the  whole  of  the  profits 
derived  from  the  whole  of  the  offices  held  by  him,  he 
has  had  awarded  to  him  compensation  calculated  upon  the 
profits  of  all,  although  he  retains  all  except  that  of  town 
clerk  and  clerk  of  the  peace ;  receiving,  in  the  shape  of 
compensation,  the  profits  of  all,  and  from  the  offices 
themselves  the  profits  of  all  except  of  those  two.  This 
statement  is  obviously  incredible;  but  I  am  not  at 
liber^  to  permit  that  consideration  to  influence  my 
judgment  The  future  progress  of  the  cause  will  afibrd 
opportunities  of  visiting  upon  those  who  have  made 
these  statements  the  consequences  of  any  &lse  charge 
which  the  information  may  contain.  I  have  not  the 
merits  of  the  case  before  me,  but  have  only  to  consider 
whether  the  information  states  a  case  for  the  interference 
of  this  Court,  if  true. 


It  was  argued,  that  the  imformation  does  not  impute 
fraud  in  the  proceedings  of  the  council ;  but  a  trustee 
may  be  guilty  of  a  breach  of  trust  from  error  or  igno- 
rance of  his  duty,  and,  if  it  were  necessary  to  impute 
fraud,  the  term  itself  need  not  be  used  ;  it  is  sufficient  if 
the  fact  stated  amount  to  a  case  of  fraud.  As  to  the 
allegations  respecting  the  adjournments  of  the  consider- 
ation of  Mr.  Pan's  claim,  from  October  to  November^ 

after 
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after  the  new  election,  it  is  true  that  this  Court  has  no-  18S8. 
thing  to  do  with  any  party  controversies  within  the  ^"^IJXf^^ 
borough ;  but  what  is  alleged  to  have  taken  place  is  not  Attokitby- 
immaterial  in  considering  the  motives  of  the  actors  in  G«nk»al 
those  proceedings.  In  October^  it  is  clear  that  a  ma-  The 
jority  of  the  council  were  favourable  to  Mr.  Part'^  ^^fSwa?" 
claim,  as  that  majority  was  strong  enough  to  pos^ne 
the  consideration  of  it  to  a  time  more  fiivourable  to 
him:  the  postponement,  therefore,  was  not  necessary 
for  the  purpose  of  carrying  the  compensation  ultimately 
awarded ;  but,  in  October^  one  third  were  opposed  to  it, 
and  might,  therefore,  have  brought  the  amount  by 
appeal  before  the  Lords  of  the  Treasury ;  but,  by  the 
election  in  Nofoember^  the  dissentients  were  reduced 
below  one  third,  a  difference  alleged  to  have  been  cre- 
ated by  the  votes  of  persons  whose  rates  were  paid  for 
the  purpose  of  enabling  them  to  vote.  From  this  state- 
ment, the  fair  inference  is,  that  the  adjournment  was 
resorted  to,  not  for  the  purpose  of  awarding  a  fair  com- 
pensation, but  of  preventing  its  being  questioned  by 
appeal.  The  Master  of  the  Rolls  thought  that,  accord- 
ing to  the  statement  in  the  information,  Mr.  Parr  came 
within  the  description  in  the  act  of  an  officer  not  re* 
appointed,  (a)  I  have  before  made  some  observations 
upon  that  point;  and  as  there  are  other  grounds  for  the 
judgment  I  shall  pronounce,  I  do  not  wish  to  be  under- 
stood as  expressing  any  decided  opinion  upon  that 
point;  because  it  is,  in  fact,  the  principal  question  in  the 
cause,  and  of  the  greatest  importance  to  the  party,  and 
is  therefore  a  very  proper  subject  for  the  most  deliber- 
ative consideration.  The  Master  of  the  Rolls  then 
seems  to  think  that  the  remedy,  by  appeal  to  the  Trea- 
sury, was  intended  by  the  act  to  be  exclusive,  and  sug- 
gests the  inconvenience  which  might  arise  from  the 

jurisdiction 
*   (a)  See  2  Keen^  204. 
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jurisdiction  being  exercised  at  the  same  time  by  this 
Court  and  by  the  Treasury,  (a)  I  have  already  stated 
that,  in  my  opinion,  the  case  alleged  in  the  information 
goes  far  beyond  any  contemplated  by  the  act,  and  for 
which  the  remedy  by  appeal  was  provided,  and  to  which, 
therefore^  the  remedy  by  appeal  does  not  apply ;  and  as 
to  the  objection  founded  upon  the  inconvenience  which 
may  arise  from  the  exercise  of  the  double  jurisdiction, 
supposing  it  to  be  applicable  to  this  case,  it  would,  if  it 
riiould  prevail,  deprive  this  Court  of  its  jurisdiction  in 
every  case  in  which  another  remedy  is  given  by  statute, 
which  appears  to  me  to  be  contrary  to  many  decisions, 
and  to  the  principle  which  was  recently  recognised  and 
acted  upon  in  The  Attomey-General  v.  AspinaU.  (ft) 


As  to  the  amount  awarded,  the  Master  of  the  Rolls 
expresses  an  opinion  that,  in  estimating  the  loss  to  be 
compensated,  the  loss  of  dependent  offices,  consequent 
on  the  loss  of  the  office  to  which  the  officer  is  not  re» 
appointed,  might  be  considered  (c) ;  and  I  am  ready  to 
assent  to  the  proposition  so  stated,  although  much 
would  depend  upon  the  particular  circumstances  of  each 
case;  but  it  does  appear  to  me  that  the  case  stated 
in  the  information  is  by  no  means  within  the  case  sup- 
posed in  the  proposition,  but  that  it  absolutely  excludes 
the  supposition  upon  which  it  is  founded,  as  it  is  dis- 
tinctly alleged  that  the  offices,  the  value  of  which  were 
included  in  the  calculation  of  compensation,  were  not 
dependent  upon  that  for  which  compensation  could 
alone  be  awarded,  but  were,  as  indeed  from  their  de- 
scription they  must  have  been,  totally  independent  of  it, 
and  that,  in  fact,  they  had  not  been  lost,  but  that  the 
officer  still  continued  in  possession  of  them. 

It 

(a)  See  9  Keen^  806.  (jc)  See  S  Keen^  807. 

(b)  2  Mylne  ^  Crmg,ei5. 
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It  is  some  consolation  to  me,  in  di£fering  from  the 
Master  of  the  Rolls,  to  find  that,  in  this  instance,  we 
differ,  not  upon  any  rule  or  principle  of  law,  but  upon 
the  views  of  the  facts  stated.  I  am  therefore  of  opinion 
that  the  demurrers  cannot  be  supported  upon  the  two 
first  grounds,  namely,  want  of  equity  and  want  of  juris* 
diction. 
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The  Master  of  the  Rolls  has  expressed  no  opinion 
upon  the  two  last  grounds  of  demurrer,  namely,  multi- 
fariousness, and  want  of  parties.  As  to  the  first,  it  is 
only  open  for  argument  upon  Mr.  Part's  demurrer,  for 
there  is  one  entire  case  stated  as  to  the  corporation;  and 
all  the  relief  prayed,  supposing  interfering  with  the  vote 
was  within  the  province  of  this  Court,  would  be  neces* 
sary  to  correct  and  set  right  the  consequences  of  the 
improper  act  complained  of;  and  if  Mr.  Parr  had 
Dothing  to  do  with  some  part  of  the  case,  he  could  not^ 
I  apprehend,  complain.  If  it  were  competent  for  him 
to  do  so  in  such  a  case,  there  might,  in  many  instances, 
be  a  denial  of  justice:  the  case  against  one  defendant 
might  be  so  entire  as  to  be  incapable  of  being  pro- 
secuted in  several  suits  ;  and  yet  some  other  defendant 
might  be  a  necessary  party  to  some  portion  only  of  the 
case  stated.  I  think,  therefore,  that  in  such  a  case.  Sir 
John  Leach  very  properly  held  that  such  other  party 
could  not  maintain  an  objection  of  multifariousness  {a) ; 
but  if  this  were  otherwise,  I  very  much  doubt  whether 
Mr.  Parr  is  not  to  be  considered  as  connected  with  the 
whole  of  the  case  stated.  All  that  is  stated,  and  all 
that  is  prayed,  arises  from  the  awarding,  securing,  and 
paying  the  compensation  to  him ;  and  there  is  no  part 
of  the  relief  prayed  which,  if  granted,  would  not  affect 
him.     His  future  payments  are  to  be  made  out  of  the 

future 
(a)  See  Turner  y.  RMntm^  IS.^  S.  3\s. 
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future  instalments  of  the  rate.  I  am,  therefore,  of  opinion 
that  this  ground  of  demurrer  fails  also. 

As  to  the  parties,  it  is  clear  that  there  is  a  defect  of 
parties  as  to  so  much  of  the  information  as  prays  relief 
as  to  the  rate,  and  the  refunding  of  instalments  paid ; 
and  Mr.  Parr's  demurrer  is  free  from  the  objection 
raised  that  the  proper  parties  are  not  suggested.  Upon 
this  ground,  therefore,  Mr.  Partes  demurrer  must  be 
allowed,  but  it  will  be  of  course  to  give  leave  to  amend 
the  information. 


It  remains  to  be  considered  whether  a  similar  order 
ought  to  be  made  as  to  the  demurrer  of  the  corporation. 
As  the  information  must  be  amended  upon  Mr.  Parr's 
demurrer,  this  point  can  only  be  material  with  respect 
to  the  costs  of  the  demurrer  of  the  corporation.  It  was 
contended  that  the  objection,  for  want  of  parties,  was  in 
the  nature  of  a  plea  in  abatement,  and  that  the  party 
objecting  was  therefore  required  to  give  to  the  Plaintiff 
the  information  necessary  to  enable  him  to  correct  the 
alleged  defect ;  and  Lord  Redesdale^s  Book  {a)  was 
quoted  in  support  of  this  objection.  Certainly  Lord 
Redesdale  so  states  the  rule,  and  that  passage  has  been 
adopted  by  subsequent  writers  upon  equity  pleading; 
but  he  does  not  refer  to  any  authority  in  support  of  that 
dictum.  It  is  not  necessary  to  inquire  how  far  that 
proposition  is  consistent  with  the  general  doctrine  upon 
the  subject  of  demurrers,  or  with  the  well  established 
practice  of  allowing  demurrers  ore  tenus  for  want  of 
parties.  There  seems,  at  least,  sufficient  gi'ound  for  the 
doubt  suggested  by  Lord  Eldon  in  Pyle  v.  Price,  (b) 
It  is  not  necessary  to  inquire  into  this  point,  because  I 
think  the  demurrer  of  the  corporation  does  sufficiently 

point 
(a)  Page  147.  sd  ed.  p.  180.  4tb  ed.  {b)  6  Vet.  781. 
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point  out  the  parties  who  the  Defendants  mean  to  insist 
ought  to  be  parties.  Looking  at  the  information  and 
the  demurrer  together,  it  is  impossible  not  to  see  who 
the  persons  are  whose  absence  is  intended  to  be  relied 
upon  as  an  objection  to  the  information.  I  am,  there- 
fore, of  opinion,  that  both  the  demurrers  must  be  allowed 
for  want  of  parties,  but  leave  must  be  given  to  amend. 


On  a  subsequent  day,  Mr.  Wigram  mentioned  to  the 
Lord  Chancellor,  that  the  words  in  the  prayer  of  the 
bill,  which  had  been  the  ground  of  the  demurrer  for 
want  of  parties,  had  been  left  in  the  draft  of  the  bill  by 
mistake,  and  therefore  suggested  that  that  part  of  his 
Lordship's  order  upon  the  demurrer  which  gave  leave 
to  amend  should  give  leave  to  amend  either  by  adding 
parties  or  by  striking  out  that  part  of  the  bill  which 
rendered  those  parties  necessary. 
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The  Lord  Chancellor  said,  that  it  certainly  was  his 
intention  that  the  leave  to  amend  should  go  to  that 
extent. 

In  pursuance  of  this  intimation,  the  minutes  of  the 
order,  as  delivered  out  by  the  Registrar,  gave  leave  to 
amend  by  adding  the  parties  in  question,  "  or  by  making 
such  amendments  as  may  shew  that  they  are  not  neces- 
sary parties.'' 

The  Defendants  not  acquiescing  in  these  terms  of  the 
order,  the  case  was  put  in  the  paper  to  be  mentioned. 


Sir  C.  WethereU  and  Mr.  James  Russell^  for  the  cor- 
poration of  PooUj  objected  to  the  proposed  form  of  the 
order,  upon  the  ground  that  it  would  give  the  informant 

Vol.  IV.  D  the 


N^ov.QU 
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the  power  of  remodelling  the  whole  scope  of  the  in- 
formation ;  and  they  referred  to  Milligan  y.  Mitchell,  (a) 
They  submitted,  also,  that,  as  the  demurrers  were  sepa- 
rate and  the  orders  allowing  them  and  the  petitions  of 
appeal  were  also  separate,  a  separate  order  upon  each 
demurrer  ought  now  to  be  drawn  up. 

Mr.  Jacob  and  Mr.  Puller  appeared  for  Mr.  Parr. 

The  Lord  Chancellor  said,  he  thought  that  leave 
should  be  given  to  amend,  either  by  bringing  before 
the  Court  the  parties  whose  absence  was  complained 
o^  or  by  leaving  out  that  part  of  the  information 
which  rendered  their  presence  necessary ;  but  that  his 
intention  certainly  was,  that  the  amendments  should  be 
confined  to  that  part  of  the  information  which  rendered 
those  persons  necessary  parties.  His  Lordship  added, 
that  the  Registrar  then  in  court  informed  him  that  the 
usual  form  of  giving  leave  to  amend  upon  allowing  a 
demurrer  for  want  of  parties,  was  to  give  leave  to  amend 
by  adding  parties,  or  otherwise  as  the  Plaintiff  might 
be  advised ;  and  that,  if  that  was  the  usual  form,  it  would 
be  better  that  it  should  be  adopted  in  the  present  in- 
stance. 

Mr.  Wigram  suggested  that  the  usual  form  of  the 
order  was  not  considered  to  be  such  as  mentioned  to  his 
Lordship  by  the  Registrar. 


The  Lord  Chancellor  then  said,  that  he  should 

certainly  direct  such  words  to  be  introduced  into  the 

order  as  would  give  leave  to  amend,  by  leaving  out  the 

words  of  the  information  which  rendered  the  absent 

parties  necessary.     His  Lordship  also  intimated  that  the 

two   demurrers  were  separate  proceedings,  and  ought 

therefore  to  be  kept  separate. 

A  separate 

(a)  1  MjflM  4*  Craig,  453. 
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SHUTTLEVVORTH  v.  GREAVES.  irov.s. 

■ 

THE  facts  of  this    case   sufficiently  appear  in   the  The  wife  of 
.    J  ,  ^       rr  F.Shuiiie^ 

judgment.  ^^^  ^^s  the 

only  child  of 

The  Lord  Chancellor.  wu  entitled 

•Tfci-i  ...  •01  i^^  certain 

By  the  decree  m  this  cause,  it  was  referred  to  the  shares  in  the 

Master  to  inquire  whether  the  testator  had.  at  the  date  ^^^^^ 
^  '  ^  canal,  which, 

of  his  will,  any  and  what  shares  in  the  Nottingham  upon  that  per- 
canal  navigation,  or  any  and  what  other  canal  shares ;  J^^^  trais-' 
and  he  was  to  be  at  liberty  to  state  special  circumstances  ferred  into  the 
relative  thereto.     The  Master,  by  his  report,  has  stated  skuttleworth  ' 

that  the  testator  had  not,  at  the  date  of  his  will,  any  *°^  ^}f^"  — 

the  wife  haV"> 
canal  shares,  except  that  certain  shares  in  the  Notting-  log  been  her 

ham  canal  had  belonged  to  the  father  of  his  wife,  and  father's  admi- 

Stood  in  his  name,  and  that,  upon  his  death,  the  daugh-  J^.  S.  was  ever 

aflerwards, 
^^^9  untU  his  death, 
treated  by  the  canal  company  as  proprietor  of  the  shares,  and  received  the  dividends 
upon  them,  and  was  elected  to  be  and  acted  as  a  member  of  a  committee  which,  by 
the  company's  act  of  parliamcDt,  was  required  to  consist  of  proprietors  of  two  or 
more  shares.  F.  S.,  by  his  will,  bequeathed  what  he  called  '*  all  my  shares  in  the  Not'' 
Hngham  canal  navigation,'*  and  all  other  his  personal  estate,  to  trustees,  in  trust  for 
his  wife  for  life;  and  after  her  death,  if  he  should  leave  no  issue  (which  happened), 
in  trust  to  pay  and  apply  the  same  equally  between  all  and  every  his  brothers  and 
sisters,  their  respective  executors,  administrators^  and  assigns,  absotutely  and  for 
ever.  The  testator  had  no  canal  shares  at  all,  unless  those  so  transferred  into 
the  names  of  himself  and  his  wife  could  be  considered  his.  Two  of  his  brothers 
and  a  sister,  who  were  all  living  when  he  made  his  will,  died  in  his  lifetime. 

Held,  first,  that  the  words  of  the  will  amounted  to  a  bequest  of  the  particular 
shares  before  mentioned,  and  that  the  widow  was  bound  to  elect. 

Held  also  that  the  representatives  of  the  brothers  and  bister  who  died  in  the 
testator's  lifetime  were  not  entitled  to  any  share  of  his  personal  estate  under  his 
¥riU,  but  that  the  whole  vested  in  the  brothers  and  sisters  who  survived  him. 
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ter,  who  was  his  only  child,  obtained  administration  of 
his  estate,  and  that  the  shares  were  transferred  into  and 
stood  in  the  names  of  "  F.  S/iultleworih  and  wife : " 
That  by  the  act  constituting  the  company,  it  is  required 
that  each  member  of  the  committee  should  be  a  pro- 
prietor of  two  or  more  shares ;  and  that  the  testator  was, 
in  1821,  elected  a  member  of  the  committee,  and  that 
he  acted  in  that  character,  and  voted  as  a  shareholder, 
and  received  the  dividends  upon  the  shares.  Such 
being  the  state  of  this  property,  the  testator,  by  his  will, 
gave  and  bequeathed  all  his  ready  money  and  securities 
for  money,  "  and  my  shares  in  the  Nottingham  Canal 
Navigation,  and  in  all  other  canals,"  and  all  other  his 
personal  estate,  to  trustees,  upon  trust  to  permit  his 
wife  to  have  the  use  of  certain  plate  and  furniture  for 
her  life,  and  to  continue  or  place  out  at  interest  all  his 
said  ready  money  and  securities  for  money,  and  shares 
in  canals,  and  to  convert  into  money  all  other  his  per- 
sonal estate,  and  to  invest  the  proceeds,  and  pay  the 
income  to  his  wife  for  her  life ;  and  in  case  he  should 
die  without  leaving  issue  (which  happened)  to  pay  and 
apply  all  his  said  personal  estate  unto  and  to  the  use  of, 
and  equally  between  all  and  every  his  brothers  and 
sisters,  their  respective  executors,  administrators,  and 
assigns,  absolutely  and  for  ever. 


On  the  part  of  the  wife  surviving,  it  was  contended 
that  the  transfer  into  the  names  of  the  husband  and 
wife  of  the  shares  in  the  Nottingham  canal,  was  not  a 
reduction  into  possession  by  the  husband,  and  that  she 
therefore  was  entitled  to  them.  tJpon  this  point,  it  is 
not,  I  think,  necessary  to  express  any  opinion,  because, 
if  such  transfer  did  amount  to  a  reduction  into  posses- 
sion, so  as  to  defeat  the  title  of  the  wife  surviving,  a 
new  estate  was  thereby  created,  under  which  she,  as 
survivor  of  the  two,  would  be  entitled.  In  neither  case 
bad  the  husband  any  right  to  dispose  of  these  shares  by 

his 
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his  will,  and  in  either,  if  he  did  intend  so  to  dispose  of 
them,  the  question  of  election  equally  arises. 

The  point  for  consideration,  therefore,  is,  did  the  tes« 
tator,  by  the  words  in  his  will,  *^  my  shares  in  the  Not' 
iingham  Canal  Navigation,"  refer  to  and  intend  to  dispose 
of  the  shares  described  in  the  Master's  report.  This 
point  was  very  properly  put  by  Mr.  Turner^  in  arguing 
for  the  widow,  principally  upon  the  question  whether 
the  terms  used  gave  a  specific  legacy  or  not.  To  try 
this,  we  must  suppose  the  shares  to  have  been  his  own. 
Would  not  the  legacy,  in  that  case,  have  been  specific? 
It  is  a  bequest  of  ^^  my  shares,"  and  in  a  particular 
company.  It  must  be  either  specific,  that  is  of  what  he 
had,  or  assumed  to  have  at  the  time,  or  general,  that  is, 
a  direction  to  his  representative  to  purchase  or  procure 
what  is  given;  but  the  direction  to  sell  has  been  held 
inconsistent  with  the  latter  construction.  It  was  argued 
that  the  bequest  might  be  construed  to  mean  such 
shares  as  he  might  have  at  the  time  of  his  death,  either 
by  a  transfer  to  himself  of  the  shares  in  question,  or  by 
the  purchase  of  others ;  but  the  word  "  my  "  being  ex- 
pressive of  a  present  title,  excludes  this  argument; 
besides  which,  the  testator  has  used  other  words  to  in- 
clude any  canal  shares  afterwards  acquired.  I  must^ 
therefore,  assume,  that  the  words  describe  some  existing 
shares  in  the  Notiing/iam  Navigation,  which  takes  this 
case  out  of  the  authority  of  the  case  of  Dummer  v.  Pit" 
cher{a\  in  which  Lord  Brougham  decided,  first,  that 
the  gift  was  not  specific ;  and,  secondly,  that  it  was  not 
a  case  of  election;  and  I  do  not  feel  called  upon  to  enter 
into  any  consideration  of  the  question  discussed  in  that 
case,  how  far  evidence  dehors  the  will  is  admissible,  in 
explanation  of  the  testator's  meaning,  for  the  purpose  of 
raising  a  case  of  election ;  because,  in   every  specific 

devise 

(a)  8  Afyine  Sf  Keen,i62, 
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devise  or  bequest,  it  is  clearly  competent  and  necessary 
to  inquire  as  to  the  thing  specifically  devised  or  be- 
queathed ;  and  the  word  **  my  "  constitutes  part  of  the 
description.  I  do  not  use  the  facts  stated  in  the  Mas- 
ter's report  as  evidence  of  what  the  testator  thought 
with  respect  to  his  title  to  this  property,  but  as  part  of 
the  history  and  description  of  the  property  itself,  which 
it  is  impossible  to  exclude.  It  appears,  then,  that  the 
shares  in  the  Nottingham  Navigation  stood  in  the  name 
of  the  testator,  jointly  with  the  name  of  his  wife ;  that, 
by  virtue  of  these  shares,  he  was  elected  and  acted  as  a 
member  of  the  committee  of  the  company,  and  received 
the  dividends;  and  that,  having  no  other  shares,  he 
bequeathed  ^^  all  my  shares  in  the  Nottingham  Canal 
Navigation."  This  appears  to  me,  consistently  with  all 
the  authorities,  to  be  a  bequest  of  the  shares  in  question, 
and  I  consequently  think  that  the  widow  was  bound  to 
elect 


The  only  other  question  raised,  was  whether  the  per- 
sonal representatives  of  certain  brothers  and  sisters  {a) 
of  the  testator,  who  were  alive  at  the  date  of  the  will, 
but  who  died  before  the  testator,  are  entitled  to  shares 
in  the  residue.  It  appears  that  all  the  brothers  and 
sisters  who  survived  the  testator,  also  survived  his  wife, 
so  that  the  only  question  is  as  to  those  who  died  before 
the  testator.  Taking  the  gift  as  to  a  class  simply,  the 
individuals  constituting  the  class  at  the  death  of  the 
testator,  are  the  persons  entitled,  according  to  Viner  v. 
Francis  {b)f  although  the  terms  of  the  gift  create  a 
tenancy  in  common ;  but  it  was  argued  that  the  additional 
words,  ^Uheir  executors  and  administrators,"  shew  that 
those  who  were  living  at  the  date  of  the  will,  but  died 
before  the  testator,  were  entitled  to  take.  It  has,  how- 
ever, 


(a)  Two  brothers  and  a  sister. 


(b)  2  Cox,  190.     2  Bro.  C.  C. 
658. 
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ever,  been  decided,  that  the  mere  addition  of  these 
words  does  not  prevent  the  lapse  of  the  legacy,  by  the 
death  of  the  legatee  in  the  lifetime  of  the  testator,  being 
considered  as  only  descriptive  of  the  interest  bequeathed, 
and  because  those  who  take  by  representation  only,  can- 
not be  entitled  to  anything  to  which  the  person  they 
represent  never  had  any  title ;  Elliott  v.  Davenport  (a), 
Corbyn  v.  French,  (h)  It  follows,  that  the  four  persons 
found  by  the  report  to  have  been  the  testator's  brothers 
and  sisters  who  survived  him,  were  the  parties  entided. 


1838. 


Mr.  Tinney  and  Mr.  Sidebottom,  for  the  brothers  and 
sisters  who  survived  the  testator,  had  cited  Druce  v. 
Denison  (c),  Doe  dem.  Oxenden  v.  Chichester  (rf).  Lady 
Cavan  v.  Ptdteney  (^),  Earl  of  Darlington  v.  Ptdteney  (g*), 
Lewis  V.  Lewellt/n  (A),  Standen  v.  Standen  (i),  Napier  v. 
Napier  (i),  Read  v.  Crop  (/),  Powell  on  Devises,  by  Jar^ 
man  (iw),  Viner  v.  Francis  (n),  Martin  v.  Wilson  (o). 
Doe  V.  SheffUld  (p),  and  ThomhiU  v.  ThomhiU.  (q) 


April  21. 


Mr.  Tredace  and  Mr.  Morley,  for  the  representatives 
of  a  brother  and  sister  who  died  in  the  testator's  life- 
time, referred  to  and  commented  on  Butricke  v.  Broad" 
hurst  (r),  Nortliey  v.  Strange  (5),  Wildes  Case  {t\  Coleman 

V.  Seymour  J 


(a)  1  P.  Wnu.  8.5. 
(d)  4  r^«.4l8. 

(c)  6  Ves.  385. 

(d)  4  Dow.  65. 

(e)  2  Fes.  jun.  544. 
(g)  5  Ves.  384. 

(A)  T.  4r  -R.  104. 
(t)  2  Ves.  jun.  589. 
Ik)  I  Sim.  2S. 
(/)  1    Bro.  C.   C.  492.; 
1  Swanst.  402.  n. 


and 


(nt)  Vol.L  p.  446.;  and  voLii. 
p.  327. 

(n)  2  Bro.  C.  C.  658.;  and 
S  Cox,  190. 

(0)  5  Bro.  C.  C.  324. ;  and  see 
notes  in  Beli*s  ed.  and  in  EdefC% 
ed. 

(p)  13Easl,B26. 

iq)  4  Jfefadrf.  377. 

(r)  1  r«.  jun.  171. 

(*)  1  P.  Wms.SiO. 

It)  6  Co.  16.  b. 
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V.  Seymour  (a),  Devisme  v.  MeUo  (J),  Viner  v.  Francis  (c), 
Martin  v.  WY&on  (rf),  Doe  v.  Sheffield  (e),  Thomhill  v. 
ThomhiU  (g),  Baieman  v.  Roach,  {h)  They  contended 
that  the  Lord  Chancellor  mast  now  decide  between  the 
conflicting  authorities  of  Viner  v.  Francis  and  Martin 
y.  Wilson. 


Mr.  Wakefield  and  Mn  7>^r»i^,  for  the  widow's  re- 
presentatives, cited  Dummer  v.  Pitcher  (f ),  Nannet/  v. 
Martin  {k)y  and  Jti^^f  v.  Pro//  (/) ;  and  they  said  that 
Martin  v.  Wilson  had  never  been  questioned  by  any 
Judge. 

Mr.  Temple^  Mr.  Norton^  and  Mr.  Campbell^  for  other 
parties. 


Mr.  r/nn^,  in  reply,  mentioned  Clarke  v.  Butler,  {m) 


(a)  1  Fipx.  sen.  209. 

(*)  1  Pro.  C.  C.  537. 

(c)  2  -ffro.  C.  C.  658.,  -»<?//'8 
ed.;  and  2  Cox,  190. 

(rf)  3  i?ro.  C,  C,  324. 

(tf )   rTiM  tuprcL. 

(g)  Ubi  MuprL  This  decision 
was  said  at  the  bar  to  have  been 
made  upon  the  hearing  of  the 


cause  as  a  short  cause;  and  see 
Smiih  V.  Stmlh^  sS^m.  5S3. 

(h)  9  Mod.  104. 

(i)  5  Sim.  5S.;  and  2  Mylne  i 
Keen,  268. 

[k)  1  £7.  Ca.il6. 68. 

(/)  13  Veg.ies. 

(m)  1  Mer.  304. 
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1838. 


WEDDERBURN  v.  WEDDERBURN.  1837. 

Kov.  10,  11. 
13,  14. 

^nr^HE  facts  of  this  case^  and  the  terms  of  the  decree         isss. 
made  upon  the  bearing  at  the  Rolls,  appear  very        ^^'  ^' 
fully  in  the  third  volume  of  Mr,  Keen's  Reports  (a) ;  ^.^^f 

and  between  tnree 

(a)  Page  722.  et  sea.  persons,  it  was 

stipulated 
that,  in  case  of  the  death  of  any  one  of  them,  the  partnership  should  cease  on  a  cer* 
tain  subsequent  day,  and  the  property  of  the  partnership  be  then  divided  between 
the  surviving  partners  and  the  executors  of  the  deceased  partner.  One  partner, 
by  his  will,  directed  ail  his  property  to  be  converted  and  invested  for  the  benefit  of  his 
children,  and  ajppointed  his  co-partners  his  executors,  and  died,  leaving  his  children 
all  infants.  The  two  surviving  co-partners,  having  proved  the  will,  had  the  property 
of  the  partnership  valued,  and  then  proceeded  to  continue  the  business  under  a  new 
firm,  and  debited  the  new  firm  with  the  value  ofthe  testator's  share  of  the  part- 
nership property,  but  did  not  otherwise  execute  the  directions  either  of  the  articles 
or  of  the  will :  Held,  that  this  transaction  must  be  treated  as  a  nullity,  so  far  as  the 
children's  interests  were  concerned. 

The  executors  of  a  testator,  who  were  also  his  surviving  partners,  and  had  con- 
tinued to  emplov  his  share  of  the  partnership  capital  in  trade,  held  answerable  for  a 
proportionate  snare  of  the  profits  of  the  trade,  notwithstanding  that  the  capital 
of  tne  partnership  at  the  time  of  the  testator's  decease  consisted  only  of  debts  due 
to  the  partnership. 

Degree  of  weight  to  be  attached  to  deeds  of  release  executed  by  cettmt  que  inut 
within  a  few  days  of  their  respectively  coming  of  age,  when  such  releases  profess  to 
proceed  upon  the  examination  of  complicated  accounts. 

The  bill  stated  that  an  account  had  been  made  out,  shewing  that  a  certain  sum 
was  due  to  the  Plaintifi^  and  it  alleged  that  the  Defendants  set  up  that  account 
and  the  payment  of  the  balance,  as  a  final  settlement.  The  bill  charged  the  contrary, 
and  that  much  more  was  due  to  the  Plaintiff,  as  would  appear  if  certain  accounts 
were  rendered.  A  deed  of  release  had,  in  fact,  been  executed  by  the  Plaintifl^  at  the 
time  of  the  payment  of  the  balance  in  question ;  but  the  bill  made  no  mention  of  it. 
As  this  deed  of  release  acknowledged  the  receipt  of  certain  sums,  it  could  not  be 
wholly  set  aside;  but  the  Court  was  of  opinion,  under  the  circumstances  of  the  case, 
that  it  did  not  deprive  the  Plaintiff  of  his  right  to  the  accounts  which  he  sought. 
Sembie,  that  the  proper  form  of  the  decree  in  such  a  case  is  to  declare  that  the 
Plaindff  is  entitled  to  the  accounts,  notwithstanding  the  provisions  of  the  deed 
of  release;  but  a  decree  which  directed  the  accounts  without  noticing  the  deed  of 
release,  was  not  considered  to  require  alteration. 

Between  cestui  que  trust  and  trustee,  no  lapse  of  time  will  preclude  the  account 
from  the  commencement  of  the  trust,  in  a  case  in  which  the  relation  of  trastee  and 
cestui  que  trust  continues,  the  transactions  between  them  are  not  closed,  and  the 
delay  of  the  claim  is  attributable  to  the  trustee  not  having  given  to  his  cestui  que 
trust  that  information  to  which  he  was  entitled,  and  accounted  with  him  in  such 
manner  as  he  ought. 

Difficulties  of  enforcing  in  Chancery  a  cestui  que  trust's  right  (however  clear)  tty 
participate  in  profits  of  a  trade  carried  on  in  part  with  the  trust  fund. 
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18S8.        and  they  are  also  stated  by  the  Lord  Chancellor  in  his 
^^^■V*^^     judgment 

WsDDERBUaN    "        ° 
V. 

Wbddbbbuen.       'Tijg  Defendants  appealed  to  the  Lord  Chancellor 

against  the  whole  decree,  except  that  part  which  directed 
the  usual  accounts  of  the  personal  estate  of  Daxnd  Web^ 
ster ;  and  the  appellants  further  submitted  that  the 
decree,  so  far  as  related  to  David  Webster's  estate,  was 
defective,  inasmuch  as  it  did  not  direct  that,  if  in  taking 
the  accounts  of  that  estate,  and  of  the  adminbtration  of 
it,  the  Master  should  find  any  account  settled,  he  was 
not  to  disturb  or  unravel  the  same. 

Mr.  Knight  Bruccj  Mr.  Kindersleyj  and  Mr.  Colvilcy 
in  support  of  the  appeal. 

The  Solicitor^Generalj  Mr.  Jacob,  and  Mr.  Koe,  in 
support  of  the  decree. 

Mr.  Knight  Bruce,  in  reply. 

The  following  cases,  in  addition  to  those  mentioned 
in  the  report  of  the  hearing  at  the  Rolls,  were  referred 
to  upon  the  question  of  the  length  of  time  which  had 
elapsed;  viz.  Smith  v.  Clay[a\  Tcmnsend  v.  7tn«?n- 
send  (J),  Bonnet/  v.  Ridgard  (c),  Beckford  v.  Wade  (d)j 
Hickes  V.  Cooke,  {e) 


jVbr.  9.  The  Lord  Chancellor. 

Although  the  papers  in  this  case  are  voluminous,  and 
the  questions  of  great  importance,  the  facts,  so  far  as 

they 

(a)  3  Bro.  C.  C.  639.  n.  (d)  17  Ves.87.;  see  p.  97. 

(b)  1  Cox,  28.  (e)  4  Dow,  16. 

(c)  1  Cox^  145. 
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they  appear  to  me  necessary  to  be  considered,  lie  in  a        18S8. 
narrow  compass ;  and  the  points  to  be  decided  are,  Ji^**^^^"^ 

.  WZODEEIUAN 

9, 

1.  What  was  the  effect  of  the  arrangement  of  1801  ?    Widdemuen. 

2.  What  were  the  rights  of  the  Plaintifis  independ- 
ently of  that  arrangement  ? 

3.  What  was  the  effect  of  the  several  deeds  executed 
by  the  Plaintiffi  ? 

4.  What  ought  to  be  the  effect  of  the  time  that  has 
elapsed  ? 

5.  If  the  Plaintiffs  are  entitled  to  what  they  ask,  what 
ought  to  be  the  form  of  the  decree?  * 

1.  As  to  the  arrangement  of  1801,  the  facts  are  simply 
these.  The  testator,  David  Webster^  had  been  engaged 
in  partnership  with  John  Wedderbum  and  David  fVedder-- 
btoTiy  under  a  deed  of  1796,  for  seven  years  from  the  1st 
of  Mai/  1796,  if  the  three  should  so  long  live,  in  which 
deed  very  special  provision  is  made  for  settling  the  ac- 
count with  the  estate  of  any  one  of  the  partners  who 
might  die  during  the  continuance  of  the  partnership. 
It  is  thereby  provided,  that  the  partnership  shall  be 
considered  as  continuing  up  to  the  1st  of  May  afler  the 
death  of  any  partner ;  but  that,  after  such  death,  nothing 
shall  be  done  by  the  survivors  to  prejudice  or  affect  the 
estate  of  the  deceased,  or  his  interest  in  the  joint  stock ; 
that  within  three  months  from  the  1st  of  May  after  the 
death,  the  account  between  the  survivors  and  the  estate 
of  the  deceased  partner  shall  be  made  out,  so  as  to  shew 
the  share  and  interest  of  the  deceased,  and  shall  be 
signed  by  his  executors  and  the  surviving  partners ;  that 
as  soon  as.  conveniently  may  be  after  such  settlement, 

aU 
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1898.        all  the  debts  due  by  the  firm  shall  be  paid,  and  that 

^^*V^     thereupon  a  partition  and  delivery  shall  be  made  of  all 

V.  residue  of  the  joint  property,  including  a  partition  of 

Wjeddbmuak.  jJi  jgjj^g  jyg  ^  ^jjg  gj.jj^ .  ^^^  ^i^g  representatives  of  the 

deceased  partner  are  to  have  the  right  to  use  the  names  of 
the  survivors  to  compel  payment  of  the  debts  assigned 
to  them. 

It  appears  that  John  Wedderbum  and  David  Wehstevy 
who  had  carried  on  the  business  before  David  Wed" 
derbum  was  admitted  into  partnership  with  them,  were 
possessed  of  certain  shares  in  ships,  and  it  has  been 
assumed  that  such  shares  constituted  part  of  the  joint 
stock  and  partnership  property ;  but  I  do  not  find  that 
to  have  been  the  case,  and,  on  the  contrary,  I  think  it 
appears  that  these  shares  were  the  separate  property  of 
each  partner,  although,  no  doubt,  the  possession  of  such 
shares  was  considered  as  beneficial  to  the  joint  trade ; 
and  the  deed  therefore  provided  that  David  Wedderbum 
should  purchase  one  sixth  share  in  the  ships  from  John 
Wedderbum  and  David  Webster,  and  that,  in  the  event 
of  the  death  of  either  of  them  during  the  copartnership, 
he  should  purchase  from  the  representatives  of  the  de- 
ceased such  further  shares  in  the  ships  and  other  pro- 
perty, as  should  be  equal  to  his  then  share  in  the  con- 
tinuing business ;  but  those  shares  were,  as  I  collect, 
registered  in  the  names  of  the  individual  partners,  and 
therefore  could  not,  according  to  the  case  of  Ex  parte 
Yallop(a\  be  considered  as  part  of  the  partnership 
estate,  and  I  do  not  find  that  there  was  any  intention 
that  they  should  be  so  considered. 

David  Webster  died  in  March   1801,  and  appointed 
his  wife  and  his  two  partners,  John   Wedderbum  and 

David 

(a)  \  5  Vet.  GO. 
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David  JVedderbum,  executors  of  his  will;  but  the  two        1888. 
latter  alone  proved.     By  this  will,  the  children  of  David  r^T^^^^^^^'^ 
Webster  were  entitled  to  certain  interests  in  his  pro-  v. 

perty ;  but  I  do  not  find  that  it  contained  any  directions  ^*^^***'^*** 
as  to  the  mode  of  settling  the  account  with  the  surviving 
partners.     It  however  directed  his  executors  to  convert 
his  shares  of  ships  and  other  property  into  money  as 
soon  as  might  be  after  his  decease,  and  to  invest  the 
proceeds  for  the  benefit  of  his  family.     Some  stress  was 
laid,  in  argument,  upon  the  fact  of  the  testator  having 
appointed  his   partners  his  executors;  and  no  doubt 
that  appointment  proves   the   testator's  confidence   in 
them,  and  in  the  prosperity  of  the  business  in  which  he 
had  been  engaged ;  but  that  the  testator  should  have 
been  desirous  of  conferring  upon  them  that  office,  is 
much  less  matter  of  surprise  than  that  they  should  have 
accepted  it,  assuming,  what  I  see  no  reason  to  doubt, 
that  they  intended  to  act  with  the  most  perfect  honour 
and  integrity  towards  the  family  of  their  deceased  part- 
ner.    Had  the  representatives  of  the  testator  not  been 
his  surviving  partners,  their  duty  would  have  been  to 
have  followed,  as  closely  as  possible,  the  provisions  of 
the  deed  aiid  the  directions  of  the  will ;  and  any  settle- 
ment they  might  have  come  to  with  the  surviving  part^ 
ners  would  have  been  binding ;  but  the  union  of  the 
two  characters  in  the  same  person  rendered  any  binding 
settlement  extremely  difficult.     A  strict  adherence  to 
the  provisions  of  the  deed  could  hardly  have  been  so 
conducted  as  to  have  excluded  future  investigation  and 
inquiry ;  but  they  did  not  attempt  to  observe  those  pro- 
visions, or  to  follow  the  directions  of  the  will,  but  as- 
sumed to  themselves  the  power  and  right  of  selling  as 
executors,  and  purchasing  as  partners,  the  testator's 
shares  in  the  ships,  and  in  such  of  the  debts  and  other 
property  belonging  to  the  firm  as  they  were  desirous  of 
becoming  possessed  of.    But  that  was  not  all ;  for,  instead 

of 
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18S8.        of  setting  apart  and  investing  the  sum  assumed  as  the 

^^"V*^^     purchase-money,  as  directed  by  the  will,  they  kept  it  as 

V,  a  debt  due  from  the  new  firm,  exposing  the  property  of 

W£DD£EJiraN.  fj^Q  infants  to  all  the  risks  of  trade.     I  am  clearly  of 

opinion  that  these  transactions  of  1801  had  no  effect 
whatever  in  altering  the  position  of  the  testator's  pro- 
perty and  interest,  and  that  the  rights  of  his  children 
are  to  be  considered  precbely  as  they  would  have  been 
if  no  such  transaction  had  taken  place.  If  any  author 
rity  were  required  for  this  purpose,  the  language  of 
Lord  EldoTiy  in  Cook  v.  CoUingridge  (a),  as  quoted  by 
the  Master  of  the  Rolls  (6),  would  be  amply  sufficient. 
Upon  the  first  point,  therefore,  I  entirely  concur  with 
the  judgment  of  the  Master  of  the  Rolls. 

2.  How  then  does  this  part  of  the  case  stand,  treating 
this  attempted  settlement  as  of  no  effect  ?  John  Wedder^ 
bufTi  and  David  Wedderbuniy  as  surviving  partners,  in- 
stead of  separating  the  property  of  their  deceased  part- 
ner from  the  property  employed  in  carrying  on  the 
business,  continue  to  employ  it  in  their  own  business. 
This,  according  to  Brown  v.  De  Tastet  (c),  Crawshay  v. 
Collins  {d)y  Feathersionhaugh  v.  Fenwick{e\  Cooke  v. 
CoUingridge  (g),  and  other  cases,  would  have  subjected 
them  to  an  account  for  the  profits  made  thereby ;  but, 
as  personal  representatives,  they,  instead  of  realising 
their  testator's  property,  and  investing  it  according  to 
the  directions  of  the  will,  employ  it  in  their  trade  and 
business.  This  subjects  them,  as  executors,  to  account 
for  the  profits  thereby  made;  as  in  Docker  v.  Somes, {h) 
In  each  of  the  two  characters  they  held,  they  are  sub- 
ject 

(a)  Jacoh^  607. ;  see  p.  621.  (e)  17  Ves,  298. 

{b)  See  2  Keen^  731.  [g)  Jac,  607. 

(c)  Jrtc.284.  (A)  2  Mi^lne  ^  Keen,  655. 

id)  15  Vet.  218.;  1  J.  ^   W, 
367.;  %Ruu,Z%5. 
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ject  to  the  accoant  decreed  against  them.     Upon  this        18S8. 
second  point,  therefore,  there  is  not,  I  think,  any  doubt  ^r^^"'^^'*^^ 
of  the  propriety  of  the  Master  of  the  Rolls'  decree.  v. 

It  was,  indeed,  contended  that  there  was  no  employment  Weddebbuwc. 
of  the  testator's  capital,  the  capital  of  the  trade  consist- 
ing only  of  debts  due ;  but  why  were  they  not  called  in, 
but  for  the  interest  of  the  survivors,  and  what  enabled 
them  to  give  the  credit  but  the  capital  of  the  testator  ? 

3.  The  effect  of  the  deeds  executed  by  the  children  is 
next  to  be  considered,  and  first  in  date  that  executed  in 
1 809,  by  the  Plaintiff,  Sir  James  Webster  Wedderbum. 
It  is,  in  the  first  place,  to  be  observed  that  the  appeal  is 
against  so  much  of  the  decree  only  as  directs  accounts 
to  be  taken  of  the  transactions  of  the  several  partner- 
ships, except  that  it  complains  that  the  decree  does  not 
direct  that  if,  in  taking  the  accoimts  of  and  relating  to 
the  personal  estate  of  the  testator  and  the  administration 
thereof,  the  Master  should  find  any  account  stated,  he 
was  not  to  disturb  or  unravel  the  same.  The  direction 
thus  suggested  is  not,  as  I  conceive,  adapted  to  the 
facts  of  this  case,  in  which  an  account  alleged  to  be  a 
settled  account,  that  is,  the  account  indorsed  upon  the 
deed,  is  put  in  issue  and  proved  in  the  cause.  It  is  in 
such  cases  for  the  Court  to  direct  what  shall  be  the 
efiect  of  such  an  account,  and  not  to  leave  that  question 
to  the  Master.  Except  as  to  this  point  the  appeal 
would  appear  to  be  the  appeal  of  the  partners  in  the 
successive  firms,  and  to  complain  only  of  the  decree  so 
&r  as  it  directed  an  account  of  the  profits ;  but  the  deed 
of  1809  is  not  between  Sir  James  Wedderbum  and  any 
other  as  partner  in  the  business,  but  between  him  and 
the  late  John  Wedderbum^  as  executor  of  James  Webster^ 
whose  estate  is  not  in  question  upon  this  appeal,  and  as 
one  of  the  executors  of  David  Webster^  the  testator; 
and  that  deed  takes  no  notice  of  any  claim  the  Plaintiff 

might 
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1838.        might  have  against  the  continuing  or  succeeding  part- 
Jr^^"^      ners  in  the  business,  but  deals  only  with  the  liability  of 

WSOOERBUKN  . 

V,  John  Wedderbum  as  personal  representative;  nor  does 

EODEEBUKN.  j^  profess  to  state  or  settle  any  account  of  the  personal 
estate  of  David  Webster,  but  reciting  that  the  residue 
of  such  personal  estate,  after  payment  of  debts,  was 
considered  or  supposed  to  amount  to  75,068/^  upon 
the  account  made  up  and  indorsed  on  the  S  1st  of  Mm/ 
1809;  and  that  deducting  what  had  been  advanced  to 
Sir  James  JVedderbumj  the  balance  apparently  due  to 
him  from  the  estate  of  the  testator  was  ll,399/«9  and 
reciting  that  a  considerable  part  of  the  estate  of  the 
testator  consisted  of  his  share  of  a  debt  due  from  the 
estate  of  James  Webster ,  of  which  John  Wedderbum  was 
executor  and  beneficial  owner  —  John  Wedderbum  un- 
dertakes to  pay  this  apparent  balance  by  instalments,  in 
consideration  of  which  the  Plaintiff,  Sir  James  Wedder^ 
bum,  declares  himself  satisfied  with  the  disclosure  thus 
far  made,  and  accounts  thus  far  given,  of  the  personal 
estate  of  David  Webster,  and  of  the  said  principal  sum 
or  balance  of  11,399/.  being  justly  due  to  him  from  the 
same  estate  under  the  will  of  David  Webster  ;  and  that 
he,  Johti  Wedderbum,  making  the  payments  as  agreed, 
he,  the  Plaintiff,  would  not  require  payment  from  him 
or  from  the  other  executor  of  David  Webster  of  the 
sums  so  agreed  to  be  paid  to  him ;  but  it  is  expressly 
provided  that  the  deed  and  the  agreement  therein  con- 
tained shall  be  understood  as  applying  only  to  the  ac- 
count and  state  of  things  on  the  1st  of  May  1809,  as  then 
accounted  for,  and  as  not  precluding  him  from  claiming 
any  further  part,  share,  or  personal  estate,  or  sum  of 
money,  under  the  will  of  David  Webster,  not  as  yet  re- 
ceived, fallen  in,  or  accounted  for. 

The  accounts  scheduled  are  of  debts  due  to  and  from 
the  firm  of  Webster,  Wedderbum,  and  Co.  on  the  1st  of 

May 
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May  1801,  and  speculative  calculations  as  to  the  amount        18S8. 

of  Sir  James  Wedderbum^s  share  in  his  father's  property   Izf^^^^"^^ 

*     "^      •'     Weddkrbuan 

upon   various   suppositions.       So  far   as  this   deed  is  v. 

relied  upon  as  excluding  an  account  of  the  profits  of  the 
trade,  or  which  have  arisen  from  the  use  of  the  testator's 
estate,  it  would  be  a  sufficient  answer  that  the  profits  so 
claimed  consist  of  sums  of  money  not  accounted  for  in 
the  account  scheduled  to  that  deed.  But  in  fact  that 
deed  is  not  any  settlement  of  any  account,  but  only 
provides  the  means  of  paying  an  estimated  and  specu- 
lative balance  in  a  manner  most  advantageous  to  the 
accounting  party.  That  deed  therefore  cannot,  I  think, 
operate  as  any  bar  to  the  account  decreed. 

The  next  deed  is  of  the  29th  o^  August  1812,  exe- 
cuted by  one  of  the  daughters,  ^iiss  Anne  Webster.  It 
is  in  most  respects  the  same  as  the  other ;  but  it  con- 
tains additional  proof  that  there  was  no  intention  of 
settling  any  general  account  of  the  personal  estate,  and 
certainly  not  of  the  profits  of  the  trade,  because  it  does 
contain  a  release  as  to  a  certain  sum  invested  and  as  to 
sums  expended  for  the  benefit  of  Miss  Anne  Webster  ; 
but  the  release  is  expressly  confined  to  those  two  objects. 
There  is  also  indorsed  upon  this  deed  an  account  of 
receipts  and  payments  on  account  of  the  personal  estate 
from  1809  to  1812;  and  that  account  maybe  primd 
facie  evidence  of  the  items  it  contained :  but  it  cannot 
be  treated  as  a  binding  account,  the  deed  itself  pro* 
viding  that  it  should  not  preclude  any  claim  in  respect 
of  monies  or  personal  estate  not  accounted  for. 

The  next  deed  is  of  the  year  1813,  and  executed  by 
the  daughter  Mary^  afterwards  Mrs.  Hwmkim :  it  is  in 
all  respects  similar  to  the  last,  and  subject,  therefore,  to 
the  same  observations; 

Vol.  IV.  E  The 
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1888.  The  last,  and,  in  point  of  form,  the  most  important  of 

JlT^^^"^    these  deeds,  is  that  executed  by  the  Plaintiff  Charles 

V.  Wedderbwm  Webster^  dated  the  13th  oi  September  1820. 

Wedderburn.  jj.  purports  to  release  John  Wedderbum  and  Sir  David 

Wedderbuni  from  all  demands  on  account  of  the  personal 
estate  of  the  testator  David  Webster ^  in  the  most  general 
terms;  and  it  recites  that  there  had  been  submitted  to  him 
(Charles  W,  Webster)  accounts  of  the  said  personal  estate, 
and  of  all  the  receipts  and  payments  respecting  his  ex- 
pectant share  thereof,  all  which  he  had  examined  and  ap-* 
proved,  and  found,  upon  such  examination,  that  his  share 
of  the  testator's  estate  consisted  of  29,160/.  S  per  cents., 
and  certain  other  sums  of  money  specified ;  and  it  re- 
cites that  he  {Charles  W.  Webster)  had  attained  twenty-one 
on  the  10th  of  that  month;  and  that  this  investigation  of 
the  accounts  had  taken  place  since.  No  accounts  are 
attached  to  the  deed,  or  proved  in  the  cause,  as  being 
the  accounts  referred  to.  The  Master  of  the  Rolls 
refers  to  an  account  marked  No.  11.  D,  which^  he  sup- 
poses to  have  been  the  account  referred  to ;  but  I  do 
not  find  any  evidence  of  that  fact.  In  the  absence  of 
all  proof  to  the  contrary,  I  must  assume  that  the  mode 
adopted  upon  all  the  former  occ&sions  of  stating  the 
account  was  followed  upon  this ;  and  that  the  calcula- 
tion proceeded  upon  the  statement  made  in  1809;  and 
if  so,  it  is  impossible  that  such  a  statement  could  bind 
the  infant.  If  there  had  been  any  such  investigation  of 
the  accounts  as  could  have  made  the  release  binding, 
the  Defendants  might  have  proved  it  But  though  the 
transaction  is  impeached,  they  do  nothing  but  produce 
the  instrument  itself;  which,  upon  the  face  of  it,  pur- 
ports to  be  a  release,  on  the  third  day  after  the  infant 
attained  twenty-one,  of  the  result  of  an  account  ex- 
tremely complicated  in  its  nature,  and  of  the  transactions 
of  very  many  years,  as  it  must  have  included  the  un- 
settled partnership  accounts   before  the  death  of  the 

testator 
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testator  in  1801,  upon  the  alleged  investigation  by  the        18S8. 

infant  within  two  days,  and  of  which  account  no  evi-  ,JJ^**^^^'^*' 

,  Weoosriurm 

dence  is  given.     It  cannot  be  seriously  questioned  whe«  9. 

ther  the  infant  can  be  bound  by  such  an  instrument  Wbdderiueh. 
under  such  evidence.  It  is,  indeed,  inconsistent  with 
the  whole  of  the  case  now  made  by  the  Defendants  that 
any  such  account  should  have  been  rendered  as  could 
alone  make  any  settlement  binding;  the  Defendants 
having  always  disputed  the  right  of  the  Plaintiffs  to  any 
investigation  of  the  subsequent  transactions  of  the  trade. 

It  was  then  argued  that  this  release  by  Charles  Wed^ 
derbum  Webster^  however  liable  to  be  impeached,  is 
binding  till  set  aside,  and  that  the  bill  does  not  pray 
any  such  relief.  If  this  objection  should  prevail,  it 
would  affect  the  share  of  Charles  only ;  and  if  the  Court 
bad  found  itself  compelled  to  yield  to  the  objection, 
it  would  not  have  permitted  the  real  justice  of  the 
case  to  be  defeated,  but  would  have  enabled  Charles 
Wedderbum  Webster  to  renew  his  demand  in  another 
shape :  but  although  there  is  some  difficulty  as  to  the 
form  in  which  the  case  has  been  brought  forward, 
I  do  not  think  that  the  objection  ought  to  prevail 
against  even  the  claim  of  Charles.  The  bill  takes  no 
notice  of  the  deed ;  but  it  states  that  an  account  was 
made  out  of  Charleys  share,  shewing  that  1 3,0852.  was 
the  sum  due  to  him,  and  charges  that  much  more  was 
due ;  and  it  then  states  that  the  Defendants  set  up  the 
settlement  of  the  account  and  payment  of  the  balanceupon 
Charleys  attaining  twenty-one,  and  charges  the  contrary, 
and  that  he  and  the  other  children  are  entitled  to  other 
large  sums,  as  would  appear  if  accounts  were  rendered 
of  the  profits.  The  Defendants,  by  their  answer,  state 
the  deed,  but  dispute  the  claim  to  an  account  of  the 
profits  to  which  the  deed  does  not  profess  to  relate.  I 
am  of  opinion  that,  under  these  circumstances,  the  deed 
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1838.        and  the  setdement  which  it  is  alleged  to  include  being  in 

^^^"V"^^     issue,  and  the  latter  impeached^  it  was  competent  for  the 

t,.  Court  to  decree  the  relief  it  found  the  Plaintiff  to  be 

Weddebbubn.  entitled  to,  being  of  opinion  that  the  title  to  [such  relief 

was  not  precluded  by  that  deed.  The  decree  might,  in 
terms,  have  decreed  the  account,  notwithstanding  the 
provisions  of  that  deed;  and  this  would  perhaps  have  been 
the  most  correct  form,  because  the  deed  could  not  have 
been  wholly  set  aside  without  injustice  to  the  Defendants, 
as  it  will  still  be  evidence  against  Charles  Wedderbum  Web* 
ster  of  the  payments  therein  acknowledged  to  have  been 
received,  though  treated  as  ineffectual  for  the  purpose 
of  precluding  the  account ;  and,  looking  at  the  plead- 
ings and  the  decree  together,  I  think  that  this  is,  in 
effect,  the  result,  and  that  no  alteration  in  the  decree 
upon  that  point  is  necessary.  I  therefore  agree  with 
the  Master  of  the  Rolls  upon  this  point  also. 

4.  If,  then,  the  Plaintiffs  were  originally  entided  to 
the  account  prayed,  and  if  they  had  not  in  fact  released 
such  dde,  are  they  precluded  from  asserting  it  by  the 
dme  that  has  elapsed  ? 

The  case  is  one  of  trust  No  presumption  of  pay- 
ment or  satisfaction  or  waiver  can  arise^  because  the  title 
is  in  dispute  at  this  moment ;  and  the  facts  upon  which 
the  Plaindffs'  dtle  depends  were  not  made  known  to 
them ;  and  although  the  commencement  of  the  trans- 
acdon  is  of  an  early  date,  and  one  of  the  Plaintiffs 
attained  twenty-one  in  1809,  and  the  youngest  in  1820, 
yet  the  transactions  have  never  terminated  or  the 
accounts  been  finally  closed.  This  appears  from  all  the 
accounts  rendered,  all  proceeding  upon  calculadons  of 
uncertain  dependencies.  No  case  has,  under  such  cir- 
cumstances, considered  dme  as  precluding  the  account 
from  the  commencement,  namely,  where  the  situadon 

of 
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of  trustee  and  cesiui  que  trust  has  continued  —  the  trans-        1 838. 
actions  between  them  not  closed,  and  the  delay  of  the   Jt^"*^^^^^ 
claim  attributable  to  the  trustee  not  having  given  that  v. 

information  to  his  cestui  que  trust  to  which  he  was  en-  Weddebburn. 
titled,  and  accounted  with  him  in  such  manner  as  the 
Court  is  of  opinion  he  ought  to  have  done.  This  is 
not  the  case  of  an  attempt  to  raise  a  constructive  trust 
upon  transactions  closed  many  years  before,  but  of  a 
direct  trust,  of  which  the  transactions  are  not  closed. 

In  Beaumont  v.  BouUbee  (a)  an  account  was  directed 
in  1800,  which  would  commence  in  1760.  In  Townsend 
v.  Tcnxmsend  (5),  in  Beckford  v.  Wade  (c),  and  Gregory  v. 
Gregory  {d)j  this  distinction  is  taken  ;  and  in  Chalmer  v. 
Bradley  (e)  Sir  Thomas  Plumer  not  only  recognised  it, 
but,  forty-five  years  after  the  testator's  death,  directed 
inquiries,  with  the  view,  if  they  should  prove  favourable 
to  the  claim  of  the  cestui  que  trust,  to  afford  him  some 
relief.  In  this  case  the  same  necessity  for  previous  in- 
quiry does  not  exist. 

5.  The  form  of  the  decree  only  remains  to  be  con- 
sidered, and  upon  this  point  I  have  felt  some  difficulty, 
arising,  principally  from  the  impression  I  have  that  the 
testator's  shares  in  the  ships  must  be  considered  as  part 
of  his  private  property,  and  not  as  part  of  the  joint 
partnership  stock,  and  the  doubt,  therefore,  whether  any 
direction  in  the  decree  would  meet  this  part  of  the  case. 
The  Master  of  the  Rolls  se^ms  to  have  thought  that 
the  purchase  of  these  shares  by  the  executors  was  not 
effectually  impeached  by  the  bill ;  and  certainly  if  it  shall 
appear  to  be  for  the  interest  of  the  Plaintiffs  to  take  the 

amount 

(a)  5  Vet.  485.  (d)  Sir  G.  Coop.  201. 

{b)  1  Cox,2S.;  see  p. 34.  (e)  iJac.  4r  fV^Si,;  see  pp. 

(c)  17  Vet.  8 7.  J  see  p.  97.         67.  and  69. 
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18S8.       amount  of  the  valuation  of  those  shares  instead  of  the 
m"^^^^^     shares  themselves,  the  Defendants,  the  executors  cannot 
V.  decline  so  to  account;   but  I  do  not  think  that  the 

EDOfiEBUftN.  pj^gggnt  is  the  stage  of  the  cause  in  which  that  is  to  be 
determined ;  and  I  think  that  the  decree,  as  it  stands, 
will  produce  all  such  information  as  may  be  necessary 
to  dispose  of  this  question  upon  further  directions;  for 
it  directs  the  Master  to  take  the  usual  accounts  of  the 
personal  estate,  and  he  is  to  be  at  liberty  to  state  any 
circumstances  specially  as  he  may  think  fit.  The  re- 
port, therefore,  will  no  doubt  bring  forward  all  the 
necessary  information ;  and  as  the  Plaintiffs  have  not 
complained  of  the  decree,  there  might  be  some  difficulty 
in  altering  this  part  of  it. 

As  to  the  parts  of  the  decree  which  are  subject  of  the 
appeal,  I  think  that  they  are  well  calculated  to  do  justice 
between  the  parties.  The  account  of  partnership  trans- 
actions up  to  Mai/  1801  is  quite  of  course,  supposing 
no  settlement  of  that  account  to  be  binding  upon  the 
Plaintiffs ;  and  as  the  whole  case  proceeds  upon  the 
assumption  that  the  subsequent  trade  was  carried  on  in 
part  with  the  testator's  capital,  which  gives  to  the  Plain- 
tiffs a  right  to  participate  in  the  profits  of  it,  if  it  shall 
appear  to  be  their  interest  to  claim  it,  the  inquiry  di- 
rected as  to  the  profits  made  is,  I  think,  a  necessary 
preliminary  to  any  decree,  adjudicating  in  what  manner 
and  to  what  extent  the  participation  of  the  Plaintiffs  in 
such  profits  ought  to  be  provided  for ;  and  the  amount 
of  capital  employed  in  such  trade  is  a  necessary  part  of 
such  inquiry.  I  consider  all  these  directions  and  in- 
quiries as  preliminary  steps  only  to  the  final  adjudication 
upon  the  rights  of  the  parties ;  and  I  think  that  the 
Flaintifis  have  made  out  their  title  to  such  inquiries. 

I  have 
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I  have  had  many  occasions  to  consider,  and  have        1838* 

frequently  expressed  my  sense  of  the  difficulties  which  the  ^^^^^^^^'^^ 
^       *        .  ^  ^  ....  Weddkrbobn 

Court  has  to  encounter  in  administering  equity  accord-  v. 

ing  to  its  acknowledged  principles  in  cases  of  this  de-  Wedderburn. 
scription«(a)  So  many  decbions  have  established  the  right 
of  parties  to  participate  in  the  profits  of  trade  carried 
on  under  circumstances  similar  to  the  present,  that  no 
question  can  be  raised  as  to  the  duty  of  the  Court  in 
decreeing  siich  relief  when  a  proper  case  arises  for  it ; 
but  it  is  obvious  that  very  great  difficulties  exist  in 
enforcing  this  right  Great  expense,  'great  delay,  and 
great  hardship  upon  the  Defendants  frequently  attend 
the  prosecution  of  decrees  for  this  purpose,  and  the 
apparent  benefit  decreed  to  the  Plaintiff  is  frequently 
much  diminished,  if  not  lost,  in  the  attempt  to  enforce  it* 
For  these  reasons  it  appears  to  me  that  these  are  cases 
in  which,  above  all  others,  it  is  for  the  interest  of  all 
parties  to  settle  the  matters  in  contest  between  them  by 
private  arrangement  and  compromise  ;  and  I  earnestly 
recommend  to  the  parties  to  take  this  into  their  serious 
consideration.  I  have  no  doubt  but  that  a  settlement 
might  be  efiected  which  would  secure  to  the  Plaintiffs 
more  than  they  can  possibly  obtain  from  the  most  suc- 
cessful prosecution  of  the  decree,  and  which  would,  at 
the  same  time,  protect  the  Defendants  against  much  of 
the  expense,  inconvenience,  and  hardship  to  which  they 
must  be  exposed  if  it  be  adversely  prosecuted.  This, 
however,  is  entirely  for  their  private  consideration  ;  my 
duty  is  only  to  dispose  of  the  matters  litigated  upon  this 
appeal,  which,  for  the  reasons  I  have  before  given,  I  now 
do  by  dismissing  the  appeal  with  costs. 

(a)  See  Crotley  v.  The  Derhif  Gat  Light  Company ^  3  Miflne  4* 
Craig,  428. 
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A  bequest  to 
the  tettator't 
**  fint  counnt 
or  cousins 
german," 
does  not  in- 
clude the  de- 
scendants of 
first  cousins. 


BETWEEN 

JACKSON  SANDERSON,   ROBERT  BOCOCK, 

and  ANN,  his  Wife  -  -       PlainUflFs 

AND 

WILLIAM  BAYLEY  and  JOHN  WATSON 

Defendants. 

rilHE  will  of  John  Carter^  the  testator  in  this  cause, 
-^  contained  a  clause  in  the  following  words,  viz. 
**  And  as  to  the  ultimate  residue  or  surplus  of  the  money 
to  arise  and  be  produced  from  my  real  and  personal 
estate,  hereinbefore  directed  to  be  sold  and  converted 
into  money,  I  declare  and  direct  that  the  same  shall  be 
in  trust  for  Jackson  Sanderson^  of  Brompton^  in  the  parish 
of  Norihallertony  in  the  county  of  York^  inn*keeper,  and 
all  my  first  cousins  or  cousins  german,  who  shall  be 
living  at  the  time  of  my  decease,  in  equal  shares,  their 
respective  executors,  administrators,  and  assigns." 


The  Plaintiff,  Ann  Bocockj  was  the  daughter  of  an 
uncle  of  the  testator,  and  the  Defendant,  John  Watson^ 
was  the  grandson  of  the  same  uncle ;  and  the  bill  alleged 
that  there  were  upwards  of  forty  other  persons  who  stood 
in  one  or  other  of  those  degrees  of  relationship  to  the 
testator.  The  only  question  in  the  cause  was  the  con- 
struction to  be  put  upon  the  words  "  my  first  cousins  or 

cousins  german." 

« 

By  the  decree  made  by  the  Vice-Chancellor  upon  the 
hearing  of  the  cause,  on  the  20th  of  December  1836, 
his  Honor  declared  that  the  first  cousins  in  the  first 
degree  of  the  testator,  living  at  his  death,  and  the  de- 
scendants of  all  first  cousins  in  the  first  degree  of  the 

testator, 


CASES  IN  CHANCERY. 

testator,  such  descendants  being  living  at  the  death  of 
the  testator,  were  entitled  under  the  words  ^^all  my  first 
cousins  or  cousins  german,"  contained  in  the  testator's 
will ;  and  he  referred  it  to  the  Master  to  ascertain  who 
were  such  first  cousins  and  descendants  of  first  cousins. 
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From  this  decree  the  Plaintifis  now  appealed. 

Mr.  Wigram^  Mr.  Bichner,  and  Mr.  Amphleti,  in  sup- 
port of  the  appeal,  contended  that  no  descendants  of 
first  cousins  could  be  admitted  to  share. 

Mr.  Treslooe  and  Mr.  Lqftus  Wigram,  contra^  for  John 
Watson. 

Mr.  Duckworth  for  the  Defendant  Bayley^  the  executor 
and  trustee  of  the  will. 

Mr.  Wigram^  in  reply. 

The  following  authorities  were  referred  to;  Lord 
Coke*s  Genealogical  Table  {a\  Mayott  v.  Mayott  (5), 
Earl  of  Orford  v.  Churchill  {c),  Shelley  v.  Bryer^d), 
Si/cox  V.  Bell  {e%  Roper  on  Legacies  (g),  Johnson's  Diet. 
Tit.  «  German^'  AinswortVs  Diet.  Tit.  «  Patruelis:' 


The  Lord  Chancellor. 

The  question  upon  this  appeal  is  the  class  of  persons 
designated  by  the  testator  by  the  description  of  *^  all  my 

first 


(a^  Co.  Xi7. 18.5. 

[b)  2  Bro.  C.  C,  125. 
\c)  3r.4rB.  59.      • 


(d)  Jacob,  207. 

(tf)  lS.4r  S.  301. 

(g)  Vol.!.  pp.  128, 129.  3d  ed. 
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first  cousins  or  cousins  german,  who  shall  be  living  at 
the  time  of  my  decease."  The  PlaintiflF  is  the  child  of 
an  uncle,  and  so,  beyond  all  question,  a  first  cousin  or 
cousin  german.  The  Defendant,  John  Watson^  is  the 
grandson  of  an  uncle,  and  so,  what  is  commonly  called, 
a  first  cousin  once  removed.  It  is  said  that  there  are 
no  second  cousins ;  but  whether  there  are  any  or  not,  it 
is  quite  clear  that  no  person  so  related  to  the  testator 
could  claim  under  the  designation  in  this  case. 

The  Vice-Chancellor,  by  his  decree  of  the  20th  of 
December  1836,  has  declared  that  the  first  cousins,  in  the 
first  degree,  of  the  testator,  living  at  his  death,  and  the 
descendants  of  all  first  cousins^  in  the  first  degree,  of  the 
testator,  such  descendants  being  living  at  the  death  of 
the  testator,  were  entitled  under  the  words  of  the  will. 


.The  first  thing  that  occurs  is,  what  may  be  the  effect 
of  this  construction  in  the  different  possible  cases  of  the 
family  which  the  decree  directs  should  be  inquired  into. 
1.  There  may  be  one  first  cousin  without  children,  and 
another  with  fifty  descendants ;  all,  under  the  decree,  will 
take  equally,  so  that  fifty-one  fifty-second  parts  will  go 
to  one  family,  and  one  fifty-second  to  the  other.  2. 
Again,  second  cousins  are  clearly  excluded ;  but  a  second 
cousin  is  in  the  sixth  degree,  whereas  a  descendant 
of  a  first  cousin  may  very  well  be  in  the  ninth  or  tenth 
degree ;  and  yet  the  latter  would  take  to  the  exclusion 
of  the  former.  3.  So  the  son  of  a  great  uncle  would  be 
excluded,  though  in  the  fifth  degree;  but  the  great 
grandson,  or  other  descendant  of  an  uncle,  would  be 
included,  though  in  the  sixth  or  more  remote  degree. 
These  are  consequences  not  likely  to  have  been  intended 
by  the  testator,  particularly  as  the  expressions  used 
clearly  designate  some  one  class  and  description  of  pro- 
pinquity. 
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pinquity,  whereas  descendants  of  first  cousins  may  be 
very  remote  in  point  of  blood. 

There  is  nothing  in  the  will  from  which  it  can  be 
collected  that  the  testator  understood  and  intended  to 
use  the  expression  **  first  cousins  or  cousins  german/'  in 
any  other  than  thdir  ordinary  sense.  The  case^  there- 
fore, must  be  decided  upon,  first,  what  is  the  natural 
and  correct  meaning  of  the  words  used ;  and  secondly, 
upon  authority,  if  any  can  be  found,  to  assist  in  the 
construction. 
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It  is  clear  that  the  testator  intended  to  use  the  two 
expressions,  *^  first  cousins  or  cousins  german,*'  in  the 
same  sense ;  the  one  as  explanatory  of  the  other.  What 
then  is  the  meaning  of  a  first  cousin  ?  Obviously,  the 
relation  first  in  degree  to  whom  that  appellation  is 
given ;  that  is,  the  child  of  an  uncle  or  aunt ;  and  to 
no  other  does  the  appellation  belong;  for  though  the 
child  of  such  first  cousin  is  called  a  first  cousin  once 
removed,  it  is  not  known  by  the  appellation  of  first 
cousin ;  and,  in  fact,  it  is  a  cousin  in  the  second  degree, 
though  not  called  a  second  cousin,  as  being  the  second 
class  of  persons  to  whom  the  appellation  of  cousin  is 
given.  The  testator  has  given  his  property  to  his  first 
cousins,  and  if  first  cousins  and  first  cousins  once, 
twice,  or  in  other  further  degrees  removed,  are  known 
by  different  appellations,  how  can  the  latter  take  under 
the  appellation  of  first  cousins  ? 

If  this  meaning  of  the  term  ** first  cousin"  were 
doubtful,  the  doubt  would,  I  think,  be  removed  by  the 
additional  term  ^^  cousin  german."  I  have  looked  into 
several  dictionaries,  and  I  find  that  in  them  all  the  two 
terms  are  treated  as  synonymous,  and  in  some  both  are 
explained  as  meaning  children  of  a  brother  or  sister; 
thus,  in  Chamberi^  edition  of  Johnson^  it  is  said,  <<  The 

children 
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children  of  brothers  and  sisters  are  called  cousins  ger- 
man,  the  only  sense  in  which  the  word  is  now  used." 
So  in  Boniface?s  French  Dictionary,  I  find,  **  First 
cousin  —  cousin  german  —  children  of  brothers  and 
sisters."  So  in  Ainswort/i,  under  ^^ Pairuelis^^ — *•  a  cousin 
german  by  the  father's  side,  a  father's  brother's  son ;" 
"  Frater  Patmdis,  the  father's  brother's  son  or  cousin 
german.'* 

If  such  be  the  universally  received  meaning  of  both 
expressions,  what  ground  can  there  be  for  construing 
them  to  include  others  almost  indefinitely  remote,  be- 
cause, for  want  of  a  better  description,  the  term  "  first " 
is  adopted  with  an  addition,  the  efiect  of  the  whole 
being,  that  the  parties  must  be  descended  fi*om  a  first 
cousin,  though  themselves  removed  by  perhaps  many 
degrees. 

It  is,  however,  to  be  inquired,  whether  there  are  any 
decisions  which  govern  or  ought  to  guide  the  judgment 
of  the  Court  in  this  case.  There  is  not  any  case  directly 
in  point,  but  there  are  whole  classes  of  cases  which 
appear  to  me  to  afford  a  principle  which  ought  to  regu- 
late the  present.  Unless  the  testator  has  shewn  an 
intention  to  the  contrary,  the  term  "  children  "  does  not 
include  grandchildren ;  Radcliffe  v.  Buckley,  {a)  The 
term  grandchildren  does  not  include  great  grandchil- 
dren ;  Earl  of  Orford  v.  Churchill  (i) ;  and  the  term 
nephews  and  nieces  does  not  include  great  nephews  and 
great  nieces ;  Shelley  v.  Bryer,  (c)  Why  then  should 
first  cousins  once  or  many  degrees  removed,  be  included 
in  the  terms  ^^  first  cousins  or  cousins  german  ?"  A 
great  nephew  is  a  nephew  once  removed.  The  last  case 
of  Shelley  v.  Bryer,  carried  the  doctrine  much  further 

than 


(a)  \0Ve».\95. 
\h)  5  r.  4-  J?.  59. 
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than  is  necessary  to  exclude  all  except  those  who  are 
strictly  first  cousins,  as  there  was  evidence  upon  the  will 
of  the  testator's  understanding  of  the  term  used.  The 
testator  had  directed  that  his  property  should  be  divided 
between  his  nephews  and  nieces  who  might  be  living  at 
his  sister's  death ;  and,  by  a  codicil,  he  gave  ^'  to  his 
in&nt  niece,  Harriet  Shelley^  500/.  aoer  and  ahcme  her 
share  in  the  body  of  the  will  treated  of  more  at  large." 
Harriet  SheUey  was  his  great  niece,  and  there  was  no 
niece.  It  was  held  that  the  residue  was  divisible  amongst 
the  nephews,  and  that  Harriet  Shelley  took  no  part  of 
it,  nor  any  of  the  other  great  nephews  or  great  nieces  ; 
Sir  Tliomas  Plumer  saying,  that  where  there  are  or  may 
be,  at  the  time  of  the  distribution,  persons  answering  the 
description,  the  Court  is  not  at  liberty  to  include  any 
not  within  the  term,  and  that  it  would  be  impossible  to 
include  Harriet  Shelley^  and  exclude  the  other  great 
nephews  and  great  nieces.  It  is  true  that  there  are 
cases  in  which  cousins  once  or  oRener  removed  have 
been  held  to  take,  though  not  specifically  named.  Mayott 
V.  Mayott  (a),  Silcox  v.  Bell  (6),  and  Charge  v.  Good" 
yer  (c),  are  instances.  All  these  cases  proceed  upon  the 
same  principle,  but  which  appears  to  me  to  be  wholly 
inapplicable  to  the  present.  In  all  those  cases  the  gift 
was  to  all  the  testator's  first  and  second  cousins,  and  in  all, 
first  cousins  once  removed  were  held  to  be  entitled  (d) ; 
but  not  because  they  were  first  cousins,  but  because 
they  were  within  the  degree  of  second  cousins ;  and  so 
entirely  was  that  the  reason,  that  in  the  first,  Lord 
Kenyon  said,  the  intention  was  to  give  to  relations  not 
more  remote  than  second  cousins  (e) ;  and  in  the  two 

last 


fa)  2Bro.  C.  C.  125. 
(6)  1  &'»i.  4-5.J01. 

(c)  3  Ruu.  140. 
id)  In  Silcoxy.B^imd  Charge 
▼.  Ooodyer,  the  persons  ia  ques- 


tion were  first  cousins,  twice 
removed. 

{c)  Including,  therefore,  as 
Lord  Kenyon  held,  a  great  niece 
of  the  testator. 
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last  of  those  cases,  first  cousins  twice  removed  were  in- 
cluded, Sir  John  Leach  declaring,  in  the  last  case,  that 
all  persons  of  the  degree  of  second  cousins  were  in- 
cluded. He  would,  therefore,  have  excluded  first 
cousins  three  times  removed,  whereas  if  the  parties  had 
been  included  as  first  cousins,  all,  however  removed, 
must  have  been  included,  as  they  necessarily  are  in  the 
Vice- Chancellor's  decree  in  this  case,  for  all  are  first 
cousins  in  the  sense  put  upon  that  term  by  the  decree. 


These  decisions,  therefore,  not  only  do  not  prove  that 
the  term  ^^  first  cousins "  can  be  extended  to  include 
first  cousins  once  removed,  but  the  principle  upon  which 
tliey  are  founded  assumes  that  that  cannot  be  done. 
That  principle,  indeed,  applied  to  the  present  case, 
would  prove  that  if  the  descendants  of  first  cousins 
were  included,  third  cousins  must  be  included  also,  in- 
asmuch as  second  and  third  cousins  may  well  be  within 
that  degree  of  relationship  in  which  the  descendants  of 
first  cousins  may  possibly  be  found :  but  this  would  be 
absurd. 


I  am,  for  these  reasons,  of  opinion  that  the  decree 
of  the  Vice-Chancellor  must  be  varied,  according  to  the 
opinion  I  have  expressed,  which  may  be  effected  by  omit- 
ting the  words,  ^^  and  the  descendants  of  all  first  cousins 
in  the  first  degree  of  the  said  testator,  such  descendants 
being  living  at  the  death  of  the  testator,"  and  in  a  further 
part   omitting  the   words   ^^  and   descendants  of  first 


cousms. 


n 


The  bill  may,  I  presume,  be  dismissed  as  against  the 
Defendant  John  Watson  ;  but  I  think  it  reasonable  that 
he  should  have  his  costs,  to  be  paid  by  the  Plaintiff  in 
the  first  instance,  but  without  prejudice  to  any  question 
as  to  the  manner  in  which  they  may  ultimately  be 
borne. 
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Tl  Y  an  indenture  dated  the  11th  of  May  1824<,  and      ^op.  is. . 

made  between  Nicholas  Cobb  CoUisofi  and  Elizabeth  a  testator  by 

his  wife  of  the  one  part,  and  WiUiam  CoUison  of  the  !*^,^"]'  ^^^ 

^      '  in  1832,  gave 

Other  part,  reciting  that  certain  freehold  estates  stood  to  three  trus- 
limited  to  such  uses  as  N.  C.  CoUison  and  Elizabeth  his  cotJdnuusts 
wife  should  appoint ;  and  that  N.  C.  CoUison  was  also  a  sum  of 
seised  of  certain  other  freehold  and  certain  copyhold  terest  or  share 
estates,  as  to  part  in  fee,  and  as  to  other  part  for  life  •  i"  tj>®  ^  V^^ 
and  reciting  that  W.  CoUison  was  possessed  of  12,000/.  to  be  deemed 
3  per  cent  consolidated    Bank  annuities   standing  in  qu^^y  ^^nd 
his  own  name,  and  in  his  own  right,  in  the  books  of  to  be  due  at 
the  Governor  and  Company  of  the  Bank  of  England;  if  the  same 

and  that  upon  the  application  and  request  of  JVi  C.  Qrf-  7^^^  Vecjfic 
,.  ,  legacy;  and 

Itson^  W.  CoUison  sold  and  disposed  of  the  same,  and  he  directed, 

permitted  the  whole  of  the  money  arising  from  the  sale  g^ould  not 
thereof  to  be  received  by  N.  C  CoUison  for  his  own  use,  die  possessed 

Oi  3  Der 

as  N.  C.  CoUison  did  thereby  admit  and  declare,  upon  cent  consols 

the  terms  that  N.  C,  CoUison  should,  on  the  request  of  sufficient  to 
_-_  ^  „.  n  1  .         1.1  /•    ^  f  saUsfy  the  said 

if.  CoUison  y  transfer  to  him  a  like  sum  ot  12,000/.  3  per  8umofi5,ooo/. 

cent  consolidated  Bank  annuities,  and  in  the  meantime  jo"^^^  ^^ 

'  fore  be- 

should  queathed^then 
his  executors 
should  within  two  months  af^er  his  decease,  purchase  so  much  annuities  in  that 
fund  as  should  make  up  the  deficiency ;  and  should  raise  the  money  required  for 
that  purpose  out  of  his  real  estate.  He  created  a  term  in  his  real  estates,  one  trust 
of  which  was  to  raise  the  full  amount,  or,  as  the  case  might  require,  the  deficiency 
of  the  said  sum  of  15,000/.  3  per  cent,  consolidated  Bank  annuities,  in  case  he 
should  not  have  at  the  time  of  his  decease  sufficient  5  per  cent,  annuities  in  that 
fund  to  answer  that  legacy.  At  the  time  of  the  testator's  death  in  1835,  he  had 
3000/L  consols  standing  in  his  name,  which  had  been  purchased  in  1834;  but  he 
had,  in  1824,  sold  out  12,000/.  consols,  which  then  stood  in  his  name,  and  paid  the 
produce  to  his  brother,  who  had  mortgaged  to  him  a  freehold  estate,  subject  to 
a  proriso  for  redemption,  upon  re-transfer  into  his  (the  testator's)  name,  when 
requested  so  to  do,  of  19,000/.  consols,  and  payment  of  interest  equal  to  the 
dividends  in  the  meantime,  and  had  entered  iuto  a  covenant  for  the  re-transfer  in 
the  terms  of  the  proviso : 

Held,  that  the  ]S,coo/.  consols  secured  by  the  mortgage,  was  well  bequeathed  to 
make  up  the  legacy  of  the  15>000A  3  per  cent,  consols. 
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should  pay  to  him  such  a  sum  or  sums  of  money  as 
should  be  equal  to  the  intermediate  dividends  thereof; 
and  reciting  that  the  said  sum  of  1 2,000/.  3  per  cent 
consolidated  Bank  annuities  had  not  been  transferred 
by  N.  C.  CoUison  into  the  name  of  W.  CoUison  ;  but  that 
N.  C.  CoUison  had  paid  to  W.  CoUison  the  sums  which 
he  would  have  received  for  the  dividends  thereof  if  the 
same  had  not  been  sold ;  and  reciting  that  N.  C,  CoUison 
had  proposed  that  the  re-transfer  of  the  said  sum  of 
1*2,000^1  3  per  cent  Bank  annuities,  and  the  payment  of 
the  intermediate  dividends  should  be  secured  to  W.  Col' 
lison  by  a  mortgage  of  the  freehold  and  copyhold  estates 
before  mentioned ;  it  was  witnessed,  that  in  pursuance 
and  part  performance  of  the  said  agreement,  and  in  con- 
sideration that  W.  CoUison  sold  and  disposed  of  the  said 
sum  of  12,000/.  3  per  cent,  consolidated  Bank  annuities 
which  belonged  to  him,  at  the  request  of  N.  C  CoUison^ 
and  that  N,  C  CoUison  received  for  his  own  use  and 
benefit,  all  the  money  that  arose  from  the  sale  of  the 
same,  the  receipt  whereof  he  thereby  acknowledged, 
and  in  consideration  of  ten  shillings  N.  C.  CoUison  and 
Elizabeth  his  wife  appointed  the  freehold  estates,  over 
which  they  had  a  joint  power,  to  W.  CoUison^  for  1000 
years,   subject   to   the   proviso  after    contained;    and 
N.  C  CoUison  demised  to  W.  CoUison  all  the  other  free- 
hold estates,  for  1000  years,  as  to  those  of  which  N.  CoU 
lison  was  seised  in  fee,  and  for  ninety-nine  years,  if  he 
should  so  long  live,  as  to  those  of  which  he  was  seised 
for  life  only,  subject  in  each  case  to  the  proviso  after 
contained.    The  deed  then  contained  a  proviso,  that 
if  N.  C.  CoUison,  his  heirs,  executors,  administrators,  or 
assigns  should,  upon  the  request  of  fV.  CoUison,  his  ex- 
ecutors, administrators,  or  assigns,  transfer  or  replace, 
or  cause  to  be  transferred  or  replaced,  into  the  name  or 
names  of  W,  CoUison,  his  executors,  administrators,  or 
assigns,  in  the  books  of  the  Grovernor  and  Company  of 
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the  Bank  of  England^  the  sum  of  1 2,000/.  3  per  cent, 
consolidated  Bank  annuities,  and  should  in  the  mean- 
time,  and  from  time  to  time,  until  the  said  sum  of  12,000/. 
3  per  cent  consolidated  Bank  annuities  should  be  trans- 
ferred or  replaced  as  aforesaid,  pay  and  make  good  to 
fV.  CoUisoHf  his  executors,  administrators,  or  assigns, 
such  sum  and  sums  of  money  as  should  be  equal  to 
all-  dividends  or  produce  which  he,  W.  CoUison^  his 
executors,  administrators,  or  assigns  would  have  re- 
ceived, or  been  entitled  to  receive,  in  respect  of  the  said 
sum  of  12,000/.  3  per  cent  consolidated  Bank  annuities 
so  sold  and  disposed  of  as  aforesaid,  in  case  the  same 
had  remained  standing  in  his  or  their  name  or  names  in 
the  books  aforesaid,  and  should  pay  and  make  good  the 
said  sum  and  sums  of  money,  on  the  day  or  respective 
days  on  which  the  said  dividends  or  produce  would  have 
become  due  or  payable,  to  W.  Collisorif  his  executors, 
administrators,  or  assigns,  and  without  any  deduction 
or  abatement,  on  any  account  whatsoever,  then  and  in 
such  case  the  indenture  now  in  the  course  of  being 
stated,  and  the  terms  and  estates  thereby  created,  should 
cease,  determine,  and  be  void.  And  N.  C  CoUison  then 
covenanted  to  surrender  the  copyhol^  property  to  the 
use  of  W.  Ccllison^  his  heirs  and  assigns,  subject  to  pro- 
visoes to  be  contained  in  the  surrenders,  similar  to  the 
before-mentioned  proviso  for  determining  the  before- 
mentioned  three  several  terms  of  years.  N.  C.  CoUison 
also  covenanted  that  he,  his  heirs,  executors,  admini- 
strators, or  assigns  would,  on  the  request  of  W.  CoUison, 
his  executors,  administrators,  or  assigns,  transfer,  or 
cause  to  be  transfeiTed  or  replaced,  unto  or  into  the 
name  or  names  of  W>  CoUison,  his  executors,  admini- 
strators, or  assigns,  the  said  sum  of  12,000/.  3  per  cent, 
consolidated  bank  annuities,  and  also  would  pay  or  cause 
to  be  paid  to  W.  CoUison,  his  executors,  administrators, 
and  assigns,  all  and  every  sum  and  sums  of  money 
Vol,  IV.  F  mentioned 
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mentioned  in  and  intended  to  be  secured  by  the  in- 
denture, now  in  the  course  of  being  stated,  according  to 
the  true  intent  and  meaning  thereofi  and  of  the  proviso 
therein-before  contained'. 


The  surrenders  of  the  copyholds  were  duly  made« 

N.  C.  CoUison  never  transferred  the  12,000/.  3  per 
cent  consolidated  Bank  annuities  into  the  name  or 
names  of  W.  CoUison^  his  executors,  administrators^  or 
assigns. 

W.  Collison^  by  his  will,  dated  the  2d  of  January 
18S2,  gave  to  his  nephew,  the  Plaintiff,  Henry  CoUison^ 
the  second  son  of  N,  C.  CoUisotif  and  the  Defendants, 
William  Girling  and  Jokn  Carter,  "  a  sum  of  15,000/.  in- 
terest or  share-in  the  joint  stock  of  3  per  cent  consolidated 
Bank  annuities,  to  be  deemed  a  legacy  of  quantity,  and 
to  be  due  at  my  death  as  if  the  same  were  a  specific 
legacy,**  upon  trust  for  his  sister  Mary  Edgar,  widow,  for 
her  life,  for  her  separate  use ;  and  after  her  death,  upon 
certain  trusts  for  the  benefit  of  his  sister's  three  children 
and  their  issue;  and  in  case  of  such  failure  of  their 
issue  as  in  the  will  mentioned,  then  in  trust  for  his 
nephew,  the  Defendant  John  CoUison,  the  eldest  son  of 
'N^  C.  CoUison,  his  executors  and  administrators.  And 
he  gave  to  Henry  CoUison,  fViUiam  Girling,  and  John 
Carter,  the  sum  of  34*00/.  reduced  3  per  cent  annuities, 
to  be  deemed  a  legacy  of  quantity,  and  to  be  due  at  his 
death  as  if  the  same  were  a  specific  legacy,  upon  trust 
for  Jane  George,  the  wife  of  John  George,  for  her  life, 
for  her  separate  use ;  and  after  her  decease,  upon  certain 
trusts  for  her  children,  as  therein  mentioned. 


The  will  contained  the  following  clause :  viz.  "  And  my 
will  further  is,  that  if  I  shall  not  die  possessed  of  3  per  cent. 

consolidated 
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consolidated  and  3  per  cent  reduced  Bank  annuities^  sof-        1887* 
ficient  from  one  or  both  of  those  funds  to  answer  and     IT'^''^^'^ 
satisfy  the  said  sum  of  l5fiOOL  3  per  cent  consohdated  v. 

Bank  annuities,  and  S400/.  reduced  3  per  cent,  annuities,  G»"no. 
hereinbefore  bequeathed,  then  I  direct  the  said  WilUam 
Girling  and  John  Carter^  or  the  survivor  of  them,  his 
executors  or  administrators,  within  two  calendar  months 
next  after  my  decease,  to  purchase  so  much  annuities  in 
the  said  respective  funds  as  shall  make  up  the  deficiency, 
or  the  full  amount  thereof  respectively  as  the  case  may 
require,  and  raise  the  money  for  that  purpose,  with  legal 
interest  for  the  same,  upon  my  real  estates,  as  I  have 
hereusafter  more  fully  explained  and  empowered  them 
to  do.  And  I  subject  and  charge  all  my  real  estates 
in  the  said  county  of  Norfolk^  both  freehold  and  copy- 
hold, as  well  as  my  personal  estate,  (my  personal  estate 
to  be  the  primary  fund,)  to  and  with  the  payment  of 
my  debts,  and  I  declare  that  such  part  of  my  personal 
estate  as  I  have  hereinbefore  given  to  the  said  Henry 
CcUison^  William  Qirling^  and  John  Carter^  in  trust  for 
the  benefit  of  my  sister  and  the  said  Jane  George^  and 
their  respective  &milies,  as  hereinbefore  is  mentioned, 
shall  be  protected  and  indemnified  by  my  said  real  estates 
from  contributing  to  the  payment  of  my  debts ;  and  I 
further  subject  and  charge,  according  to  the  regulations 
hereinafter  contained,  all  my  real  estates  (in  exoneration 
of  and  without  any  contribution  from  my  personal  estate), 
to  and  with  the  payment  of  the  several  legacies,  an-* 
noities,  and  sums  of  money  hereinafter  given  and  be* 
qaeathed  respectively." 

The  testator,  in  a  subsequent  part  of  his  will,  created 
a  term  of  500  years  in  his  NotfM  fireehold  estates  in 
favour  of  Girling  and  Carter^  and  declared  that  the 
term  should  be  held  by  them  upon  a  trust  declared  in 
the  fi)Uowing  words,  viz.,  <*  to  levy,  raise,  and  take  up 
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at  interest,  within  two  calendar  months  next  after  my 
decease,  all  such  sum  and  sums  of  money  as  will  be 
fully  sufficient  to  make  up  and  raise  tlie  full  amount,  or, 
as  the  case  may  require,  the  deficiency  of  the  said  sum 
of  15,000/.  3  per  cent,  consolidated  Bank  annuities  and 
3400/.  reduced  3  per  cent,  annuities,  in  case  I  shall  not 
have,  at  the  time  of  my  decease  as  aforesaid,  sufficient 
3  per  cent  annuities  in  both  or  either  of  those  funds  to 
answer  both  those  legacies ; "  and  upon  further  trust,  by 
assignment  or  mortgage  of  the  hereditaments  comprised 
in  the  term,  to  raise  and  take  up  at  interest  all  such 
sum  and  sums  of  money  as  should  fi*om  time  to  time 
appear  to  his  executors  thereinafter  named,  or  to  their 
executors  or  administrators,  to  be  requisite  to  be  raised 
for  the  payment  of  his  legacies  thereinafler  bequeathed, 
and  as  should  be  wanted  in  aid  of  his  personal  estate 
for  payment  of  his  debts ;  and  such  sum  and  sums  of 
money  should  be  paid  to  his  said  executors,  their  exe- 
cutors or  administrators,  to  be  applied  in  payment  of 
such  legacies  or  debts ;  and  upon  certain  other  trusts, 
including  a  trust  to  raise  such  sum,  not  exceeding  2500/., 
as  his  brother  Nicholas  Cobb  CoUison  should  by  will 
appoint,  in  manner  therein  mentioned,  to  be  raised  for 
the  benefit  of  his  three  daughters  in  the  will  named. 
The  term  was  directed  to  cease  upon  the  various  events 
mentioned  in  the  proviso  for  cesser,  one  of  which  was 
when  the  said  respective  sums  of  15,000/.  3  per  cent, 
consolidated  Bank  annuities,  and  3400/.  reduced  S  per 
cent,  annuities,  should  be  fully  and  effectually  invested 
in  the  names  of  his  said  trustees.     The  testator  gave 
various  specific  and  pecuniary  legacies,  including  a  spe- 
cific legacy  of  a  sum  of  5775/.]  3 J  per  cent  annuities, 
then  standing  in  the  names  of  two  trustees,  and  to  which 
he  was  beneficially  entitled.     And  he  bequeathed  all 
the  residue  of  his  personal  estate,  except  the  3  per  cent 
consolidated  annuities,  3  per  cent  reduced  annuities, 

and 


CASES  IN  CHANCERY. 

and  Si  per  cent,  annuities,  wanted  to  answer  the  lega- 
cies in  S  per  cent  consolidated  annuities,  S  per  cent 
reduced  annuities,  and  3^  per  cent,  annuities,  which 
were  given,  either  as  legacies  of  quantity,  or  otherwise, 
by  his  will,  after  and  subject  to  the  payment  of  his  just 
debts,  funeral  expenses,  and  the  charges  of  proving  his 
will,  to  the  PlaintiiF  {Henry  CoUison)^  his  executors  and 
administrators;  and  he  appointed  the  Plaintiff  sole 
residuary  legatee ;  and  he  appointed  his  brother,  Ni- 
cholas Cobb  CoUison^  and  William  Girling^  John  Carter^ 
and  George  Cooper^  his  executors. 

The  testator  died  on  the  19th  oijtdjf  1835,'  and  his 
will  was  proved  by  Girling^  Carter^  and  Cooper;  N.  C. 
CoUison  having  renounced  probate. 

The  only  stock  standing  in  the  testator's  name,  at 
the  time  of  his  death,  was  a  sum  of  3000/.  3  per  cent 
consolidated  Bank  annuities,  which  appeared  by  his 
banker's  book  to  have  been  purchased  on  the  18th  of 
April  1834;  but  at  the  time  of  making  his  will,  and  of 
his  death,  he  was  also  entitled  to  the  sum  of  5775L  Sj 
per  cent  annuities,  standing  in  the  names  of  two  trus- 
tees, which  has  been  already  mentioned  to  have  been 
specifically  bequeathed  by  his  will. 

All  the  before  mentioned  facts  were  stated  in  the  report 
of  the  Master  as  the  result  of  inquiries  directed  by  the 
decree  made  at  the  hearing  of  the  cause. 

Upon  further  directions,  the  Vice-Chancellor  de- 
clared, that  the  sum  of  12,000/.  3  per  cent,  consolidated 
Bank  annuities  secured  to  be  reinvested  and  due  to  the 
testator  upon  security  of  the  indenture  of  mortgage  of 
the  11th  of  Mai/  1824,  must  be  considered,  according 
to  the  true  intent  and  meaning  of  the  will,  as  stock  of 
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1837*        which  the  testator  died  possessed,  and  that  the  same 
Allison      ^^  applicable  to  the  discharge  of  the  legacy  of  15,000// 
V.  like  Bank  annuities  bequeathed  by  the  will. 

GlELING. 

From  this  declaration  the  Plaintiff  appealed,  insisting 
that  the  mortgage  security  for  the  future  retransfer  of 
the  stock,  and  the  payment  of  money  by  way  of  interest 
in  the  meantime  equivalent  to  the  dividends  thereon, 
formed  part  of  the  testator's  residuary  personal  estate, 
and  belonged  to  the  Plaintiff  as  the  residuary  legatee, 
subject  only  to  the  payment  of  the  testator's  debts,  and 
exonerated  from  the  payment  of  the  legacy  of  15,000/. 
stock,  aS  well  as  of  all  other  charges  in  his  will. 

Mr.  IVigram  and  Mr.  Wray^  in  support  of  the  appeal, 
cited  the  following  cases :  Doe  devi.  Chichester  v.  Ox- 
enden  (a),  Pocock  v.  'llie  Bishop  of  Liticdn  (6),  Andrews 
V.  Lemon  (c),  Jones  v.  Tucker  {d\  Jones  v.  Cwry  (e)^ 
Webb  V.  Honnor  {g),  Lewis  v.  Lewellt/n  (h%  Fraser  v. 
Pigott.  (i) 

Mr.  Jacob  and  Mr.  Richards^  contrd^  for  persons  in- 
terested in  the  real  estate. 

Mr.  Wigram^  in  reply. 


1858.  7^^  Lord  Chancellor. 

Nov,  15. 

The  question  upon  this  appeal  is,  whether  a  sum  of 
12,000/.  3  per  cent,  consols,  which  the  testator,  at  the 
time  of  making  his  will,  was  entitled  to  have  transferred 

to 

{a)  3  Taunt.  147.  {e)  1  SwanH.  GG. 

{b)  3  Brod.  4-  Bing.  27.  ig)  iJ.  ^  IV.  55%. 

(c)  Cited  4  Dow,  90.  (A)  1  Turn,  ^  R.\04. 
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to  him  under  an  ordinary  stock  mortgage,  is  applicable 
to  the  payment  of  a  legacy  of  1  SfiOOL  like  stock  under 
his  will.  The  Vice-Chancellor's  decree  has  declared 
that  it  is.  Hetny  CotUsonf  the  residuary  legatee,  con- 
tends that  it  is  not,  but  that  it  belongs  to  him  as  part  of 
the  residue. 
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It  appears  from  the  mortgage  deed,  stated  in  the 
Master's  report,  that  in  the  year  1824  the  testator  was 
possessed  of  12,000/.  3  per  cent  consols,  which,  upon  the 
application  or  Nicholas  Cobb  Collison,  was  sold,  and  the 
proceeds  paid  to  him,  upon  his  undertaking,  at  the  request 
of  the  testator,  to  transfer  to  him  the  like  sum  of  12,000/. 
3  per  cent  consols,  and  in  the  meantime  to  pay  to  him 
such  sums  as  should  be  equal  to  the  dividends  upon 
such  stock.  The  deed  then  recites,  that  the  retransfer 
of  the  stock,  and  the  payment  of  sums  equal  to  the  divi- 
dends, should  be  secured  by  a  mortgage  of  certain  pro- 
perty of  the  borrower ;  and  it  proceeds  accordingly  to 
convey  the  property.  The  proviso  for  redemption  is 
upon  the  mortgagor  at  the  request  of  the  mortgagee, 
transferring  or  replacing^  or  causing  to  be  transferred 
or  replaced^  the  stock;  and  until  the  same  should 
hereplacedj  paying  sums  equal  to  the  dividends;  and 
the  mortgagor  covenants,  at  the  request  of  the  mort- 
gagee, to  transfer  or  cause  to  be  transferred,  or  re- 
placed, into  the  name  of  the  mortgagee,  the  said  sum 
of  stock,  and  to  pay  the  dividends.  It  is  perfectly  true 
that  the  12,000/.  3  per  cent  consols,  which  had  stood 
in  the  name  of  the  testator,  passed  by  this  transaction 
into  other  hands,  and  no  longer  existed  in  the  posses- 
sion of  either  the  lender  or  of  the  borrower;  but  it  is 
equally  true  that  transactions  of  this  kind  are  treated 
and  considered  as  loans  of  stock,  and  are  so  described ; 
and  accordingly  the  mortgage  deed  in  this,  as  in  other 
such  cases,  speaks  of  rciransferring  and  replacing  the 
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said  sum  of  stock,  whereas,  in  fact,  the  right  of  the 
mortgagee  and  the  obligation  of  the  mortgagor  is  that  a 
certain  new  portion  of  stock  should  be  transferred,  or 
procured  to  be  transferred,  by  the  mortgagor  into  the 
name  of  the  mortgagee;  but  as  the  arrangement  secures 
to  the  mortgagee  precisely  the  same  amount  of  pecu- 
niary value,  and,  upon  being  completed,  will  leave  him 
in  possession  of  property,  not  identically  what  he  had 
before,  but  in  every  other  respect  the  same  in  specie 
and  value,  he  naturally  considers  that  he  has  not  parted 
with,  but  only  lent  his  stock;  and  so  considering  it 
scarcely  does  more  violence  to  the  accuracy  of  language 
than  in  speaking  of  any  sum  of  money  lent  as  the 
lender's  money,  as  he  never  expects  to  receive  back 
precisely  the  money  he  advanced,  but  money  of  equal 
value  and  amount. 


In  considering  the  terms  of  the  will,  upon  which  the 
question  turns,  the  testator  must  be  considered,  either 
as  the  lender  of  stock,  and  therefore  the  owner  of  it,  as 
a  lending  does  not  change  the  property  in  the  thing  lent, 
in  which  case  there  would  be  no  difficulty,  or,  at  all 
events,  as  entitled  by  contract  to  have  transferred  into 
his  name  a  certain  amount  of  the  stock;  and  it  does  not 
appear  to  me  to  be  very  material  which  supposition  is 
adopted. 


The  will  is  dated  in  1832,  and  the  testator  in  the  first 
place  gives  15,000/.  interest  or  share  in  the  3  per  cent, 
consols,  which  he  directs  shall  be  deemed  a  legacy  of 
quantity,  upon  certain  trusts  :  then,  after  disposing  of  an 
existing  sum  in  the  3^  per  cents.,  he  gives  3400/.  3  per 
cent,  reduced  annuities,  which  he  also  directs  shall  be 
deemed  a  legacy  of  quantity,  upon  certain  other  trusts. 
In  a  subsequent  part  of  his  will  he  directs,  that  if  he 
should  not  die  possessed  of  3  per  cent  consols,  and  3  per 
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cent  reduced  sufficient  from  one  or  both  of  those  funds 
to  answer  and  satisfy  the  said  sum  of  15,000/.  S  per  cent, 
consols,  and  8400/.  S  per  cent,  reduced,  then  bis  exe- 
cutors shall  purchase  so  much  as  will  make  up  the  defi- 
ciency, and  the  money  necessary  for  that  purpose  he 
directs  shall  be  raised  out  of  his  real  estate,  and  creates  a 
term  of  years  for  that  purpose;  and  in  declaring  the  trusts 
of  the  term,  he  directs  that  there  shall  be  raised  the  full 
amount,  or  as  the  case  may  require,  the  deficiency  of  the 
said  sum  of  15,000/.  3  per  cent,  consols,  and  3400/.  re- 
duced 8  per  cent.,  annuities,  **  in  case  I  shall  not  have, 
at  the  time  of  my  decease,  as  aforesaid,  sufficient  8  per 
cent  annuities  in  both  or  either  of  those  funds  to  answer 
both  those  legacies."  By  the  residuary  clause  he  gives 
to  the  Appellant  all  the  residue  of  his  personal  estate 
and  effects  whatsoever  and  wheresoever,  except  the  8  per 
cent  consols,  8  per  cent  reduced,  and  Si  per  cent, 
annuities  wanted  to  answer  the  legacies  in  8  per  cent, 
consols,  8  per  cent,  reduced,  and  8^  per  cent  annuities. 
It  appears,  by  the  report,  that  the  testator,  in  1834,  pur- 
chased 8000/.  3  per  cent  consols,  so  that  with  the  12,000/. 
the  15,000/.  8  per  cent  consols  would  be  made  up ;  and 
there  is  no  question  but  that  the  legatees  of  the  15,000/. 
8  per  cent,  consols  are  entitled  to  have  that  sum  realised 
either  by  purchase  out  of  the  general  estate  or  by  ap- 
plication of  the  12,000/.;  but  the  residuary  legatee 
insists  that  the  12,000/.  3  per  cents,  due  upon  the 
mortgage  passes  to  him  under  the  residuary  clause,  and 
that  that  amount  of  stock  is  to  be  purchased  for  the 
legatees  by  means  of  money  to  be  raised  out  of  the  real 
estate.  Such  could  not  have  been  the  testator's  inten- 
tion. If  the  covenant  in  the  mortgage  deed  had  been 
performed,  and  the  stock  replaced,  the  question  could 
not  have  arisen ;  and  it  is  not  possible  to  suppose  that 
the  testator  intended  the  title  of  his  devisee  and  re- 
siduary legatee  to  the  value  of  such  stock  to  depend 
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upon  the  fact  or  the  accident  of  such  transfer  being  or 
not  being  made.  But  the  question  is,  Are  there  words 
in  the  will  to  enable  the  Court  to  give  effect  to  what 
roust  be  supposed  to  have  been  the  testator^s  intention  ? 


If  the  testator  considered  himself,  as  persons  in  his 
situation  usually  do,  as  having  lent  the  stock,  and  there- 
fore as  being  still  owner  of  it,  the  expressions  used  in 
the  will  would  accurately  describe  what,  upon  that  sup- 
position, he  must  have  considered  as  his  title  and  in- 
terest in  the  stock ;  and  there  is,  I  think,  strong  ground 
from  the  expressions  of  the  mortgage  deed,  for  conclud- 
ing that  such  was  his  understanding  of  his  situation 
with  relation  to  the  stock;  but  if  the  transaction  be 
considered  with  the  utmost  technical  accuracy,  the 
testator,  when  he  made  his  will,  held  a  contract  under 
which  he  was  entitled  at  any  time  to  require  the  transfer 
into  his  name  of  12,000/.  3  per  cent,  consols,  and  in  the 
mean  time  he  had  all  the  benefit  which  could  arise  from 
that  fund  if  actually  transferred.  As  against  the  other 
party  to  the  contract  he  had  no  right  except  to  such 
transfer :  he  bad  no  demand  for  any  money :  such  party 
was  not  bound  to  pay  him  any,  but  might  have  dis- 
charged himself  from  the  obligation  by  making  the 
transfer.  If  his  interest  under  such  contract  be  not 
accurately  described  as  stock  of  which  he  was  passessed, 
or  which  he  had^  which  are  the  expressions  used,  is  it 
more  accurately  described  as  personal  estate  excepting 
3  per  cent,  consols  ?  for  such  are  the  terms  of  the  re- 
siduary clause,  and  it  is  between  those  two  gifts  tliat  the 
contest  lies. 


If  a  testator  having  contracted  for  the  purchase  of 
a  large  quantity  of  wool,  should  make  his  will  be- 
queathing to  one  person  all  his  personal  estate  except 
his  wool,  and  to  another  all  his  wool,  could  there  be 
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any  question  as  to  the  title  to  the  wool  so  contracted 
for,  although  the  party  contracting  to  sell  had  it  not 
himself  but  had  to  procure  it  to  enable  him  to  fulfil  his 
contract?  What  a  party  is  entitled  to  under  a  contract 
he  considers  as  his  own.  Lands  contracted  for  will 
pass  by  a  general  devise  of  all  the  testator's  lands,  and 
of  all  the  lands  purchased  by  him,  although  he  had  other 
lands  purchased  and  actually  conveyed;  Atcherley  v. 
Vernon*  (a)  Why,  then,  if  a  testator  contract  for  the 
purchase  and  transfer  of  a  particular  description  of  stock, 
and  then  bequeaths  all  he  possesses  or  has  of  such  stock, 
is  it  not  to  pass  ?  The  words  of  this  will  would  clearly 
fiave  passed  stock  standing  in  the  names  of  trustees  for 
the  testator,  and  yet  he  would  not  have  possessed  or  had 
the  stock,  in  the  sense  contended  for  by  the  Appellant ; 
but  the  words  would  be  construed  to  include  stock  to 
which  be  was  entitled ;  and  if  so,  the  testator  in  this  case 
was  also  entitled  to  the  stock. 


18S8. 


C0LLI8ON 

V. 
GlEUNG. 


I  am,  for  these  reasons,  of  opinion  that  the  12,000/. 
S  per  cent  consols,  secured  by  the  mortgage,  is  well 
bequeathed  to  make  up  the  legacy  of  15,000/.  3  per 
cent  consols;  and  that  the  Vice-Chancellor's  decree 
is  right;  and  that  this  appeal  must  be  dismissed  with 
costs. 


(a)  lOMod^SlS. 
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Nov,  19. 

A  husband 
and  wife,  who 
were  Brilisk 
subjects,  and 
were  domi- 
ciled and  re- 
sident in 
JSngfandy  but 
were  jointly 
entitled  to  a 
sum  of  money 
secured  upon 
mortgage  of 
an  estate  in 
the  Damth 
island  of  St, 
Crou,  made 
a  joint  will 
according  to 
the  Darmh 


PRICE  V.  DEWHURST. 

npmS   was  an  appeal  from  a  decree  of  the  Vice- 
"*-    Chancellor.     The  circumstances  of  the  case  suC- 
ficiently  appear  in  Mr.  Simons^  Reports  (a),  and  in  the 
Lord  Chancellor's  Judgment. 


The  decree  declared  that  the  proceedings  and  de- 
cision of  the  court  in  St.  Croix^  called  the  Exeador9^ 
Court  of  Dealings  were  void  and  of  none  effect  against 
the  Plaintiff,  Ann  Akers  Price^  as  the  legal  personal  re- 
presentative  of  Henry  and  Catherine  Seaton^  and  against 
the  Plaintiff  Jo^;2  Price,  as  claimant  in  her  right ;  and  the 
Court  declared  the  Defendants  trustees  for  the  Plaintiffs 
of  any  estate,  right,  or  interest,  in  the  mortgage  they  had 
inc  alTth^  acquired  by  virtue  of  the  joint  will  of  Henry  Seaton  and 
personal  Catheriiie  his  wife,  in  the  pleadings  mentioned,  or  the 

afterwards  the  confirmation  thereof,  or  the  proceedings  in  the  Executor^ 

husband  Court  of  Dealing  ;  and  the  Court  declared  that  the  mort- 

roade  a  sole  . 

will,  bequeath-  g^g^  debt,  in  the  pleadings  mentioned  to  be  due  from 

ing  all  his  per-  p^i^  Maikoe*  and  all  the  securities  for  the  same,  passed 
sonal  estate,  '  ^ 

and  parti-  under 

cularising, 

amongst  other  (a)  8  Sim,  979. 

things,  money 

due  on  mortgage  of  an  estate  in  St,  Croix,  and  the  wife  having  survived  him  also 
made  a  sole  will  bequeathing  all  her  personal  estate.  The  two  sole  wills  were 
proved  in  England^  but  the  joint  will  was  not.  It  appeared  in  evidence,  that  for 
the  purposes  of  transmission  the  Danish  law  considers  money  due  upon  mortgage 
of  land  as  personal  estate :  Held,  that  the  Court  could  not  take  notice  of  the  joint 
will,  and  that  the  mortgage  money  passed  under  each  of  the  sole  wills. 
V  Persons  who  had  obtained  possession  of  the  mortgage  money  in  quesdon,  under 
colour  of  being  personal  representatives  constituted  by  the  joint  will,  and  bene- 
ficially interested  in  part  under  that  will,  and  with  the  assistance  of  an  Executors' 
Court  of  Dealing  in  St,  Croix,  which  appeared  to  have  had  in  fact,  under  the 
circumstances  of  the  case,  no  jurisdiction,  held  to  be  trustees  of  the  money  for  the 
personal  representatives  of  the  husband  and  wife,  who^  claimed  under  the  two  sole 
wills. 

Nature  and  jurisdicdon  of  an  Executors'  Court  of  Dealing  in  St.  Croix. 
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under  and  by  virtue  of  the  will  of  Henry  Sealotij  bearing 
date  the  5th  oi  April  1814,  and  proved  by  Catherine 
Seaton  in  the  Prerogative  Court  of  Canterbury ^  and  also 
the  will  of  Catherine  Seaton  bearing  date  the  2d  of  July 
1822,  and  the  codicil  thereto,  dated  the  1st  oi  November 
1822,  which  were  respectively  proved  in  the  Prerogative 
Court  of  Canterbury^  and  belonged  to  the  Plaintiff,  Ann 
Akers  Price^  as  such  personal  representative  as  aforesaid ; 
and  the  Court  decreed  the  same  accordingly :  and  it  was 
referred  to  the  Master  to  take  an  account  of  all  money 
received  by  the  Defendants,  Edward  Detohurst  the  elder, 
Ed-ward  Dewhrnst  the  younger,  and  Benjamin  William 
PuUan  and  Catherine  his  wife,  (formerly  Catherine  Dew- 
kursty  spinster,  and  afterwards  Catherine  Akersj  widow), 
or  any  of  them,  in  respect  of  the  mortgage,  or  interest, 
or  of  the  produce  of  any  estate  charged  with  it,  allowing 
payments  properly  made  in  obtaining  confirmation  of  the 
will,  and  any  sums  properly  paid  in  discharge  of  debts 
due  from  Henry  Seaton  and  Catherine  Seatotij  or  either 
of  them ;  and  it  was  ordered  that  the  balance  should  be 
paid  to  the  Plaintiffs  as  such  personal  representatives  as 
aforesaid.  And  it  was  declared  that  the  last-mentioned 
Defendants  ought  respectively  to  execute  to  the  Plain- 
tiffs, in  right  of  the  Plaintiff  Ann  Akers  Price  as  such 
personal  representative  as  aforesaid,  all  such  powers  of 
attorney,  deeds,  or  assignment,  or  assurance  as  should 
be  necessary  for  enabling  the  Plaintiffs  to  recover,  re- 
ceive, and  obtain  the  full  benefit  of  the  mortgage  debt 
and  interest,  and  of  the  securities  for  the  same ;  which 
were  ordered  to  be  settled  by  the  Master  in  case  of  dif- 
ference, and  to  be  duly  executed  by  the  last-mentioned 
Defendants,  or  such  of  them  as  the  Master  should 
direct.  And  it  was  ordered  that  the  last-named  De- 
fendants should  pay  to  the  Plaintiffs  their  costs  of  the 
suit  up  to  the  hearing,  to  be  taxed  by  the  Master.  Sub- 
sequent costs  were  reserved,  and  liberty  given  to  apply. 

The 


1838. 


Pkice 

V. 
D£WHURST, 
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The  case  was  very  fully  argaed  upon  the  appeal  by 
Mr.  Wigram  and  Mr.  Bethell^  for  the  Plaintifis ;  and  by 
Mr.  Jacob  and  Mr.  Sharpe^  for  the  Defendants. 

The  following  authorities  were  referred  to  in  addition 
to  those  mentioned  in  Mr.  Simon^  Reports :  — Rci/aJ  Bank 
of  Scotland  v.  Cuthbert  (a),  Bempde  v.  Johnstotie  (i), 
Somerville  v.  SomerviUe  (c),  Kennedy  v.  Cassilis  (rf),  TTie 
Attomcy^General  v.  Hope  (e\  Arnold  v,  Arnold  (g), 
Breadalbafie  v.  Chandos  (A),  Saunders^  Reports  (i),  JFVrr- 
quharson  v.  &f(m  (A),  Fidler  v.  fFiKw  (/),  Z/orrf  Portar^ 
lington  V.  Sotdby  (m),  2)e  /a  ?^(?ga  v.  Vianna  (n),  NcrveUi 
V.  jRos5/  (o),  Burge  on  Colonial  and  Foreign  Laws  (/?), 
Huber  de  Conflictu  Legum  {q\  Hertius  de  CoUisione 
Legum,  143.;  PothierDe  la  Communaute  (r),  Humphreys 
V.  Humphreys  (5),  is?//  v.  Lutwidge  (/),  Farringdon  r. 
Cfer*.  (tt) 


^or.  19.  !77/^  Lord  Chancellor. 

This  case,  as  raiiung  questions  of  general  interest  and 
of  international  law,  has  acquired  an  importance  which 
the  difficulty  of  those  questions  does  not  justify;  for, 
after  a  careful  examination  of  the  evidence,  I  am  of 

opinion 


(a)  1  Rote,  462.  App, 
{b)  3  Vet.  198. 

(c)  5  Vci,  750. 

(d)  2  SwafuL3l5,  et  1^9.  and 
notes. 

(e)  %Bl%gh,AA. 

(g)  2  Mylne  4-  Crcdgy  25G. 
(A)  75.711. 

(f)  Vol.i.  p.  275.  notes,  5th  ed. 
{k)  5  Ruts.  45. 

(/}  1  Mtflne  ^  Keen,  292.  n. 


(m)  3  Mylne  4"  Keen,  104. 
(n)  1  ^.  4r  Add,  184. 
(o)  2  R.^Adol,757. 
(p)  Vol.  i.  p.  55.    Vol.  iii.  p. 
1063. 
(q)  Lib.  i.  tit  5.  9. 
(r)  Art.  PreL  ss.  10,  11, 12. 
(*)  3  P.  IVnu,  349. 
(0  Barnard  Ch,  519. 
(ti)  5  Dofi^/.  124. 
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opinion  that  the  decision  of  it  must  turn  upon  principles        1838. 
universally  recognised,  and  authorities  which  cannot  be 
questioned. 

The  facts  are  so  fully  stated  in  Mr.  Simons^  report  {a) 
that  I  abstain  from  entering  into  any  detail  of  them.  It 
will  be  sufficient  to  explain  my  view  of  the  case  to  state 
that  I  consider  it  clearly  proved  that  the  testator,  Mr. 
Seatonj  was  originally  of  St.  Kitis  ;  that  he  married  the 
testatrix  in  that  colony,  and  that  they  both  afterwards 
resided  for  many  years  in  St.  Croix ^  a  Danish  colony ; 
but  that  they  both  came  to  England  in  1805,  and  lived 
in  this  country  during  the  remainder  of  their  lives,  Mr. 
Seaton  dying  in  1819,  and  Mrs.  Seaton  in  1822.  Much 
evidence  was  adduced  by  the  Plaintiff  to  prove  that 
their  domicile  was  in  this  country,  which  was  not  met 
by  any  counter  evidence ;  and  I  think  that  the  fact  of 
their  domicile  having  been  in  England  at  the  time  of 
their  respective  deaths,  must  be  considered  as  fully 
established. 

The  Plaintiff's  title  is,  that  Mr.  Seaton  made  a  will 
in  1814,  by  which  he  gave  to  his  wife  all  his  property, 
particularising  money  due  on  mortgage  of  an  estate  at 
St.  Croix :  that  Mrs.  Seaton  proved  this  will ;  and  by 
her  will  of  1822,  by  which  she  in  terms  revoked  all 
former  wills,  gave  the  whole  of  her  property  to  her  two 
daughters,  Mrs.  Price  and  Mrs.  Hennessy^  who  both 
proved  her  will:  that  Mrs. Hennessy  afterwards  died, 
and  Mrs.  Pricef  the  Plaintiff,  having  obtained  administra- 
tion to  her  estate,  is  now  the  sole  personal  representative 
of  Mrs.  Seaton^  and  entitled  to  all  that  passed  under  her 
will  or  that  of  Mr.  Seaton. 

Part 

(a)  S  Sim.  279. 
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V. 

Dewhurst. 


Part  of  the  property  of  Mr.  and  Mrs.  Seaion  con- 
sisted of  a  sum  of  money  which  Mrs.  Sealants  brother, 
who  died  in  1801,  left  to  them  by  a  will  of  1800,  in 
these  words :  —  "I  give  and  bequeath  to  my  brother 
Henry  Seaton  and  my  sister  Catherine  Seaton"  This 
money  was  lent  to  one  Peter  Markoe^  an  inhabitant  and 
proprietor  of  land  in  St.  Croix^  who  by  an  instrument 
dated  the  21st  of  March  1805,  acknowledged  the  debt 
as  due  to  Mr.  Seaton^  and  bound  himself  to  pay  the 
same  to  him  by  annual  instalments,  the  lest  of  which 
would  be  payable  in  July  1813 ;  and,  as  a  security  for 
the  due  payment  and  fulfilment  of  those  terms,  gave  to 
Mr.  Seaton  a  first  mortgage  on  an  estate  at  St.  Croix. 


The  object  of  the  bill  was  to  have  it  declared  that 
this  money  passed  under  both  or  one  or  other  of  those 
wills,  so  as  to  give  the  Plaintiffs  a  title  to  it,  and  for 
the  consequential  directions ;  and,  so  far,  nothing  can  be 
more  simple  and  clear  than  the  Plaintiffs*  title.  But 
the  Defendants  resist  this  title,  upon  the  ground  that 
Mr.  and  Mrs.  Seaton,  in  1807,  and  therefore  after  they 
bad  settled  in  this  country,  made  a  joint  will,  by  which 
they  appointed  two  of  the  Defendants,  Henry  Seaton  and 
Edward  Dea)hurstj  executors,  and  disposed  of  the  whole 
of  their  property  so  as  to  give  to  these  executors  and  the 
other  Defendants  interests  therein ;  and  that  these  De- 
fendants Henty  Seaion  and  Edward  Dewhurst  had  ob- 
tained probate  of  this  will  in  St.  Croix :  but  of  this  will 
no  probate  has  been  granted  by  the  Ecclesiastical  Court 
in  this  country. 


The  first  question  which  occurs  is,  how  can  this 
Court,  in  administering  a  testator's  property,  take  any 
notice  of  a  will  of  which  no  probate  has  been  obtained 
from  the  Ecclesiastical  Court  of  this  country  ?  This 
Court  knows  nothing  of  any  will  of  personalty,  except 

such 
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such  as  the  Ecclesiastical  Court  has,  by  the  probate,  ad-        1838. 
judged  to  be  the  last  will.     The  answer,  indeed,  seeks 
to  get  out  of  this  difficulty,  by  alleging  that,  by  the  laws 
of  Denmark  in  force  in  St.  Croix^   money  lent  upon 
mortgage  of  land  is,  for  the  purposes  of  succession,  con- 
sidered as  land,  and  so  to  call  in  aid  the  lex  loci  ret  sitce  ; 
and  three  witnesses  were  examined  by  them  to  prove  it 
It  is  unnecessary  to  consider  what  course  this  Court 
would  have  adopted  if  that  position  had  been  proved, 
and  if  it  had  really  been  established  by  evidence  to  be  the 
law  of  a  foreign  country,  that  a  sum  of  money  advanced 
upon  loan,  with  a  personal  contract  for  repayment  at 
stated  times,  was  to  be  considered  as  land,  and  not  as 
part  of  the  personal  estate,  because  the  payment  was 
also   secured  upon   land ;   masmuch   as   the  witnesses 
Blechingberg  and  Gtddberg^  both  advocates  of  the  High 
Court  of  Denmark,  examined  by  the  Defendants  them- 
selves, say  that  monies  secured  on  mortgage  of  land 
within  the  Danish  colonies  are  looked  upon  by  the 
Danish  law  as  moveable  goods,  and  refer  to  an  ordinance 
of  1810.     One  witness,  indeed,  Ogaard,  an  advocate  of 
St.  Croixy  in  answer  to  the  eleventh  interrogatory  says, 
(as  I  understand  the  deposition,}  that  the  mortgagee's 
interest  after  the  day  of  payment  must,  as  ajiis  in  re,  be 
considered  by  the  laws  of  St.  Croix  as  real  property; 
but  his  reason  seems  to  be  because,  after  failure  of  pay- 
ment at  the  appointed  time,  he  might  enter  and  become 
the  owner  of  the  mortgaged  security ;  and  he  then  says 
that  Henry  Seaton  might  certainly  have  effectually  dis- 
posed by  his  will  of  the  money  secured  by  the  mort- 
gage :  and  in  answer  to  the  ninth  interrogatory  he  says, 
that  money  secured  by  mortgage,  would,  upon  the  death 
of  the  person  entitled,  descend  to  the  wife  and  children ; 
but  he  says  that  in  answering  the  interrogatories  he 
only  refers  to  property  left  in  the  Danish  dominions 
claimed  by  Danish  subjects,  and  consequently  to  be  de- 
VoL.  IV.  G  cided 
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cided  according  to  Danish  laws :  and  in  bis  answer  to 
the  fifth  interrogatory  he  also  confines  himself  to  Danish 
subjects.  His  depositions,  therefore,  are  not  intended 
to  apply  to  the  case  before  me,  and  he  does  not  say  that 
for  the  purposes  of  succession,  money  lent  upon  mort- 
gage was  by  the  law  of  Denmark  considered  as  land, 
but  ^hat  as  2lJus  in  re  it  must  be  considered  as  land:  and 
so  it  is  in  this  country  for  certain  purposes,  as  under  the 
mortmain  acts.  If  such  had  been  his  meaning,  his 
opinion  would  have  been  totally  irreconcilable  with 
other  parts  of  his  own  depositions,  and  directly  con- 
tradicted by  the  evidence  of  the  two  other  witnesses.  I 
must  therefore  consider  that  by  the  law  of  Denmark 
in  force  in  St.  Qroix^  money  lent  upon  mortgage  is,  for 
the  purposes  of  succession,  considered  as  personal  pro- 
perty or  moveables. 


If,  then,  the  money  in  question  be  personalty,  and  if 
the  domicile  of  the  testator  and  testatrix  was  English^ 
can  there  be  any  doubt  (if  I  were  at  liberty,  which  I  am 
not,  to  look  at  any  document  as  a  will  except  those  of 
which  probate  has  been  granted  by  the  Ecclesiastical 
Court  in  this  country)  of  the  title  to  this  money  ?  The 
law  of  the  country  in  which  the  deceased  was  domiciled 
at  the  time  of  the  death,  not  only  decides  the  course  of 
distribution  or  succession  as  to  personalty,  but  regulates 
the  decision  as  to  what  constitutes  the  last  will.  That 
this  is  the  law  and  practice  of  the  Ecclesiastical  Courts 
of  this  country  appears  from  many  recent  decisions, 
such  as  Curling  v.  Thoimton  [a).  In  the  case  of  the 
goods  of  Marave?'  {b),  the  domicile  having  been  in 
Spainj  the  law  of  that  country  decided  the  probate.     In 

Hare 


(a)  2  Add,  6, ;  and  see  pp.  31, 
2S.;  and  see  TViomtoii  v.  Cur- 
lings Q  Sim,  510» 


(6)  1  Hagg.  EccL  Rep,  498. 
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Hare  v.  Ndstm/th  {a)  the  property  was  in  England^  and  18S8. 
the  party  died  there,  but  the  domicile  was  in  Scotland^ 
and  the  validity  of  the  will  was  held  to  depend  upon  the 
law  of  Scotland.  The  cases  of  Stanley  v.  Bemes{b\ 
Anstruther  v.  Chalmer  {c\  and  other  cases  referred  to  by 
the  Vice-Chancellor,  are  decisions  upon  the  same  prin- 
ciple ;  and  in  this  case  the  Defendant  has  proved  by  all 
his  three  legal  witnesses  that  the  same  rule  prevails  in 
Si.  Croix.  Blechingberg  and  Guldberg,  speaking  of  the 
€ourts  there,  say,  that  **  with  regard  to  moveable  pro- 
perty, the  'above-mentioned  power  of  the  ordinary 
dealing  court  and  the  extraordinary  dealing  masters  or 
execiitors  can,  in  conformity  with  the  law,  exist  only  in 
the  case  where  the  person  or  persons  whose  property  in 
€onsequence  of  death  falls  under  dealing,  have  had  their 
fixed  abode  and  home  in  St,  Croix,  Where  this  is 
not  the  case,  the  authorities  there  that  are  invested  with 
dealing  jurisdiction,  may,  on  application  from  the  proper 
persons  concerned,  seal  up,  make  inventory  of,  collect, 
and  transmit  the  moveable  effects  found  in  St,  CroiXf 
the  place  where  the  defunct  proprietor  resided,  but  they 
have  nothing  to  do  with  the  distribution ;  nor  can  they 
pronounce  any  decision  as  to  the  manner  of  apportion- 
ment:" and  Ogaard,  in  the  latter  part  of  his  deposition 
to  the  sixth  interrogatory,  seems  to  intend  to  express 
the  same  opinion,  as  he  distinguishes  between  wills 
made  by  Danish  subjects,  and  wills  of  persons  living  in 
foreign  countries,  which  he  says  it  is  natural  to  suppose 
are  made  conformable  to  the  laws  and  institutions  of 
that  country  ;  and  the  dealing  and  distribution  of  pro- 
perty takes  place  there ;  and  therefore  he  says  that  it  is 
immaterial  whether  a  will  made  in  a  foreign  country, 

disposing 

(a)  2  Add.  25.  (c)  3  Sim.  1. 

{b)  3  Hogg.  375, 

G  2 
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1838,  disposing  of  property  within  the  Danish  dominions,  be 

^^y^^  confirmed  by  the  King  of  Denmark  ox  not. 
Prick  ^  ° 


9. 


Dewhubst.  jj  jg  jj^  many  cases  necessary  that  the  courts  of  the 
country  where  the  property  is  found,  should  grant  pro- 
bate or  give  authority  by  letters  of  administration,  for 
the  purpose  of  giving  a  legal  right  to  recover  and  deal 
with  the  property  ;  but  whether  that  be  effected  by 
granting  probate,  upon  production  of  an  exemplified 
copy  of  the  will  proved  where  the  domicile  was,  as  in 
Larpent  v.  Sindty  (a),  as  to  the  propriety  of  which 
Sir  John  Nichol  has  expressed  doubt,  in  the  case  of 
IUad{b\  or  by  granting  probate  of  a  will,  inoperative 
because  not  made  conformably  to  the  laws  of  the  country 
where  the  domicile  was,  or  containing  provisions  con- 
trary to  those  laws,  both  these  courses  of  proceeding 
assume  that  the  laws  of  the  country  in  which  the  de- 
ceased was  domiciled  at  the  time  of  the  death,  are  to 
regulate  the  decision  as  to  what  is  to  be  treated  as  the 
last  will,  and  the  title  and  distribution  under  it. 

If  then  the  domicile  be  proved  to  be  English,  and  if 
the  rule  that  the  law  of  the  place  of  the  domicile  is  to 
regulate  the  decision  of  what  was  the  last  will  and  what 
are  the  rights  under  it  be  clearly  the  law  of  this  country, 
and  be  proved  by  the  Defendants'  own  witnesses  to  be 
the  law  oi  SU  Croix,  upon  what  can  the  Defendants  rest 
their  title  in  opposition  to  the  will  established  by  the 
probates  in  this  country  ?  Why  solely  upon  the  pro- 
ceedings of  the  courts  of  dealing  at  St.  Croix,  by  which 
the  joint  will  has  been  declared  to  be  the  only  operative 
disposition  of  the  property,  I  abstain  from  going  into 
an  examination  of  those  proceedings,  because  the  Vice- 

Chancellor 

(a)  1  Hagg.  382.  {h)  1  Hogg.  474. 
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Cbaocellor  has  done  so  much  at  large,  and  has,  I  think, 
come  to  a  very  correct  conclusion  upon  them,  so  that,  if 
it  were  necessary,  I  should  have  no  hesitation  in  de- 
claring, upon  the  ground  of  fraud,  that  the  Defendants 
held  the  property  of  which  they  obtained  the  possession 
by  these  proceedings,  upon  trust  for  the  parties  entitled 
under  the  wills  proved  in  this  country,  for  which  the 
course  adopted  by  Lord  Hardwicke  in  Bamcsly  v. 
Pffwel  (a),  would  be  a  more  than  sufficient  authority ;  but 
I  find  another  ground,  upon  the  evidence  of  the  Defend- 
ants, for  disregarding  those  proceedings  as  deciding  any 
question  of  property,  and  that  is,  that,  under  the  circum- 
stances of  this  case,  the  Court  making  those  decisions 
had  no  jurisdiction  whatever  in  the  matter.  The  passages 
I  have  before  quoted,  from  the  evidence  of  the  three 
legal  witnesses  of  the  Defendants,  prove  that  to  be  so. 
They  say  that  the  powers  of  these  courts  exist  only  where 
the  persons  whose  property  falls  under  dealing,  have 
had  their  fixed  abode  and  home  at  St.  Croix  ;  and  when 
that  is  not  the  case,  their  authority  is  confined  to 
securing  the  property  and  transmitting  it  to  the  place 
where  the  defunct  proprietor  resided,  and  that  they  have 
nothing  to  do  with  the  distribution,  and  cannot  pro- 
nounce any  decision  as  to  the  manner  of  apportion- 
ment. 


1838. 


Paice 

V, 

Dewhubst 


The  Defendants,  therefore,  have  themselves  proved 
that  the  Court,  upon  whose  judgment  they  rest  their 
title,  had  no  jurisdiction.  But  it  is  by  virtue  of  that 
judgment  that  they  have  obtained  possession  of  property 
which  belongs  to  the  Plaintiffs,  as  personal  representatives 
of  the  two  wills  which  have  been  proved,  and  I  think 
that  there  is  no  doubt  but  that  the  title  to  the  property 

in 

(fl)   1  Vet,  sen.,  119.  284.  287. 
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18S8.        in  question  must  depend  upon  these  wills,  and  that  the 
^^"^^^"■^     Vice-Chancellor  has  most  properly  declared  the  De- 
o.  fendants  trustees  of  what  they  have  so  received,  and 

Dewhdbst.  accountable  to  the  FlaintifTs  as  such  personal  repre- 
sentatives. This  displaces  the  ground  upon  which  part 
of  the  petition  of  appeal  rests,  namely,  that  the  Defendants 
ought  to  have  been  directed  to  account  for  one  moiety 
only,  upon  the  ground  that  the  joint  will  is  to  regulate 
the  title  to  the  property,  that  is,  that  a  will  of  which 
probate  has  not  been  granted,  is  to  prevail  against  two 
wills  of  which  probate  has  been  granted,  and  that,  in 
deciding  upon  the  validity  of  a  will  and  the  distribution 
of  personal  property,  the  law  of  the  country  where  the 
property  happened  to  be,  is  to  prevail  against  the  law 
of  the  country  in  which  the  deceased  was  domiciled  at 
the  time  of  the  death,  contrary  to  the  established  law 
of  this  country  and  to  the  laws  of  Denmark,  as  proved  by 
the  Defendants'  own  witnesses. 

The  absence  of  Henry  Seaton  was  urged  as  an  objec- 
tion to  the  decree ;  but  that  cannot  protect  the  parties 
who  are  here,  from  accounting  for  what  they  have  re- 
ceived, and  the  other  directions  of  the  decree.  The 
appeal  must  be  dismissed  with  costs. 


CASES  IN  CHANCERY.  87 

18S8. 


SCOTT  ».  DAVIS.  May  9, 10. 

Nov*  21. 

w  aitlE  Lord  Chancellor.  A  testator  be- 

M  queathed  a 

rrn  •  •  •  .  *'^™  ®^  '®"6 

The  Plaintiff  in  this  case  was  entitled,  under  her  annuities  to 
father's  will,  to  certain  interests  in  a  sum  of  200/.  long  tJ^st^'r  Ws°° 
annuities,  which,  by  the  bill,  she  seeks  to  have  restored  daughter  for 

vi^  life  for  hci* 

to  her.    By  this  will,  the  testator  bequeathed  the  residue  separate  use 
of  his  estate  to  Sir  John  Brewer  Davis,  Thomas  Lang--  ^nd  after  her 

_  ,   _  _  ^      ,    1  death,  upon 

le^j  and  Leaver  Legg^  upon  trust  as  to  200/.  long  an-  trust  for  such 
nuities  for  his  wife,  for  life,  and  after  her  decease,  upon  Rf"®"*  as  she 

'  ^     '  '  should  by  will 

trust  to  pay  the  annual  income  thereof,  as  and  when  the  appoint.   One 

same  should  be  received,  during  the  life  of  his  daughter,  puJchased^of  * 

the  Plaintiff,  into  her  proper  hands,  or  into  the  proper  the  daughter 

band  or  hands  of  such  person  or  persons  as  she  should,  i^gnd  the  ab- 

from  time  to  time,  by  writing,  nominate  or  appoint  to  fo^ute  interest 

;  ,        .„",    .  .  ,       in  the  long 

receive  the  same;  the  testators  will  bemg,  that  the  annuities, and 

annual  income  of  the  said  lonff  annuities,  should  be  for  ^?°^  ^"f*' 

^  '  8i£;ninent  to 

the  sole  and  separate  use  and  at  the  free  disposal  of  his  himself  of  the 

daughter,  during  her  life,  exclusive  and  independent  of  life  mterest 

any  husband,  and  so  as  not  to  be  subject  or  liable  to  the  i"  them,  ao 

debts  and  engagements,  contracts,  or  intermeddling  of  by  what  pur- 

any  husband  ;  and  her  receipt  alone,  or  the  receipt  of  Parted  to  be 

''  111.  .an  execution 

such   person   as   she   should  nominate  or   appoint   to  by  the  same 
receive  such  income,  should  alone  be  a  sufficient  dis-  j"'*trumeiit  of 

'  ^  her  testa  men- 

charge  :    and  after  the  decease  of  his  daughter,  upon  tar>'  power 

trust  to  transfer  the  said  long  annuities  unto  such  person  version^with 
or  persons,  and  in  such  manner  and  form,  as  his  said  ^  covenant  by 
daughter,   in   and   by  her  last  will  and  testament   in  and  her  hus- 

writinff,  »'and  for  quiet 
°  enjoyiivent, 
and  for  further  assurance.  It  was  alleged  that  the  price  paid  was  inadequate: 
Held  that,  independently  of  any  question  of  inadequacy  of  price,  the  transaction 
could  not  stand;  and  upon  the  daughter's  offer,  after  her  husband's  death,  to  re- 
pay the  consideration  money  with  interest,  the  deed  was  set  aside. 
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writing,  or  any  writing  in  the  nature  of  or  purporting 
to  be  her  last  will  and  testament,  to  be  signed  and  sealed 
by  her  alone,  whether  covert  or  sole,  and  notwith- 
standing coverture,  in  the  presence  of  two  or  more 
credible  witnesses,  attesting  the  same,  should  nomi- 
nate, order,  direct,  or  appoint,  and  in  default  thereof, 
upon  trust  for  the  next  of  kin  of  the  testator. 


The  deed  under  which  the  Defendant  claims  these 
long  annuities  against  the  testator's  daughter,  bears  date 
the  20th  of  May  1815,  and  the  parties  to  it  are  John 
Scott  and  Elizabeth  his  wife,  the  testator's  daughter,  and 
Sir  John  Davis^  one  of  the  trustees  and  executors.  It 
recites  the  will  and  the  death  of  the  testator's  widow,  and 
that  Sir  John  Davis  had  contracted  and  agreed  with  the 
said  Johfi  Scott  and  Elizabeth  his  wife,  for  the  absolute  pur- 
chase of  the  said  200/.  long  annuities,  and  each  of  their 
estate  and  interest  therein,  at  or  for  the  price  or  sum  of 
2500/.  John  Scott  and  Elizabeth  his  wife,  then  assign 
the  said  200/.  long  annuities,  and  all  their  right,  title, 
estate,  and  interest  therein,  to  Sir  John  Davis^  for  his 
own  use  and  benefit,  for  all  the  estate,  term,  and  interest 
of  Elizabeth  Scott  therein.  The  deed  then  assumes  the 
form  of  a  will,  by  which  Elizabeth  Scott  appoints  that 
Sir  J,  ^Davis  shall  and  may  receive  and  enjoy  the  200/. 
long  annuities,  so  long  as  the  same  shall  continue  pay- 
able; and  she  gives  the  same  to  him  for  his  own  use  and 
benefit.  John  Scott  and  Elizabeth  his  wife,  are  then 
made  to  covenant  that  the  power  is  subsisting,  and  for 
the  quiet  possession  and  enjoyment  by  Sir  J,  Davis  of 
the  long  annuities,  against  them,  their,  or  either  of  their 
appointees  or  assigns,  or  any  other  person  or  persons 
whomsoever,  and  for  further  assurance. 


It  appears  that  2500/.  was,  at  the  date  of  this  trans- 
action, considerably  less  than  the  value  of  200/.  long 

annuities 
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annuities  according  to  the  then  price  of  that  stock,  the       1838. 
answer  {a)f  in  one  part,  stating  it  to  be  300/.,  and  in 
another  400/.  less  than  the  market  price;   but  this  is 
accounted  for  from  the  insecurity  of  the  title  beyond 
the  life  estate  of  Mrs.  Scott. 

I  am  much  relieved  at  Bnding  what  I  conceive  to  be 
safe  and  satisfactory  grounds  for  my  judgment  in  this  case 
without  particularly  adverting  to  the  numerous,  and,  in 
many  respects,  irreconcilable,  decisions  upon  the  subject 
of  the  powers  of  a  married  woman  over  a  fund  settled  to 
her  separate  use,  where  there  are  no  expressed  provisions 
against  anticipation.  That  the  rights  of  others  to  deal 
with  a  married  woman  as  a  Jeme  sole  are  limited  by  the 
provisions  of  the  gift  to  her  separate  use  is  the  principle 
of  all  the  equitable  jurisdiction  upon  this  subject ;  and 
it  would  seem  to  be  impossible  not  to  see  from  the  terms 
used  by  this  testator  that  his  intention  was,  that  his 
daughter  should  have  power  only  over  the  income  as 
it  accrued ;  but  the  decisions  seem  to  require,  in  such 
cases  alone,  that  the  intention  of  the  testator  should  be 
expressed  in  a  particular  form  of  words,  and  that  anti- 
cipation should  be,  in  terms,  prohibited.  My  decision 
of  this  case  will  be  found  to  be  consistent  with, the  sup- 
position that  Mrs*  Scott  might,  under  her  father's  will, 
have  effectually  assigned  all  the  future  dividends  of 
these  long  annuities  which  might  have  accrued  during 
her  life. 

It  is  also  unnecessary  for  me  to  consider  how  far 

Sir  John  Davis^s  situation  as  an  executor  and  trustee 

would  have  prejudiced  his  title  as  a  purchaser,  if  his 

purchase  had  been  impeachable  only  on  that  ground. 

It 
(a)  Of  Horaiio  Datfis^  a  pur-      been  bequeathed  by  Sir  John 
cbaser  from  John  Henri/  DavU^      Davis, 
to  whom  the  long  annuities  had 
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18S8.  It  will  be  observed  that  his  purchase  is  of  the  whole  of 
these  long  annuities  so  long  as  they  shall  be  payable^ 
that  is,  of  Mrs.  ScoWs  life  estate,  and  of  so  much  of  the 
annuities  as  might  be  payable  after  her  death,  and  the 
consideration  is  one  entire  sum. 

It  is  necessary  to  consider  what  must  have  been  the 
object  of  the  testator  in  making  these  provisions  for  his 
daughter  in  the  form  in  which  he  made  them,  and  from 
thence  to  ascertain  what  were  the  duties  of  the  trustee 
whom  he  appointed  to  protect  her  enjoyment  of  them. 
The  authorities  perhaps  preclude  me  from  assuming  that 
it  was  his  object,  and  therefore  the  duty  of  the  trustee,  to 
protect  her  against  any  act  of  herself  or  of  her  husband 
which  might  deprive  her  of  the  future  income  of  these 
annuities ;  but  they  fortunately  authorise  me  in  assuming 
that  it  was  the  testator's  object,  and  therefore  the  duty 
of  the  trustee,  to  secure  to  her  the  free  uncontrolled 
dominion  over  what  might  remain  of  these  annuities  at 
the  time  of  her  death,  by  a  testamentary  disposition. 
The  testator,  therefore,  has  not  given  to  her  any  power 
to  dispose  of  them  by  any  deed,  but  only  by  a  revocable 
instrument;  but  this  object  of  the  testator,  to  secure 
which  Sir  John  Davis  was  appointed  a  trustee,  he  has, 
by  every  means  in  his  power,  endeavoured  to  defeat. 
He  has  procured  her  to  make  a  testamentary  disposition, 
and  as  far  as  possible  to  prevent  it  ever  being  revoked. 
He  has  made  the  husband  and  the  wife  covenant  for 
quiet  enjoyment  against  any  other  appointee,  or  any 
other  persons  whomsoever,  and  for  further  assurance. 
Any  infirmity  in  this  covenant  as  against  the  wife  cannot 
be  set  up  on  behalf  of  Sir  J.  Davis. 

Assuming  that  Mrs.  Scott  might  be  considered  as  a 

Jme  sole  as  to  her  life  estate  in  the  income  arising  from 

the  long  annuities,  she  could  only  be  so  considered  as  to 

so 
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so  much  of  the  annuities  as  might  be  payable  after  her        1838. 
death  to  the  extent  of  the  power  given  to  her  of  disposing 
of  them  by  will,  revocable  at  her  pleasure,  up  to  the 
moment  of  her  death.     But  the  attempt  has  been  to 
enable  her  to  sell  this  remaining  interest  in  her  lifetime^ 
and  so  to  use  the  power  given  to  her  by  her  father's  will, 
as  to  deprive  her  of  the  benefit  he  intended  to  secure  to 
her.     Had  this  been  the  only  circumstance  in  the  case, 
I  should  have  felt  no  difficulty  in  acting  upon  it,  in  the 
absence  of  authority ;  but,  in  addition  to  this,  it  appears 
that  all  thb  was  done  to  effect  a  purchase  by  the  trustee 
himself,  at  a  price  admitted  to  be  considerably  under 
the  market  price  of  the  day ;  and  assuming,  which  how- 
ever it  is  impossible  to  estimate,  that  this  diminution  of 
price  was  not  more  than  fairly  attributable  to  the  in- 
firmity of  the  tide,  it  was  an  actual  loss  of  so  much  to 
the  married  woman.   The  testator's  provisions  to  secure 
to  his  daughter  the  enjoyment  of  the  whole,  became,  by 
the  act  of  the  trustee  whose  duty  it  was  to  protect  her 
in  such  enjoyment,  the  ground  of  a  sacrifice  of  a  con- 
siderable part.     The  case  of  Parkes  v.  White  (o),  which 
was  not,  I  think,  quoted  in  the  argument,  is  very  similar 
to  the  present,  and  many  of  the  observations  of  Lord 
Eldon  in  that  case  might  be  adopted  in  deciding  it. 
There,  indeed,  the  sale  of  the  life  estate  was  supported 
because  it  was  a  perfectly  distinct  transaction ;  but  here 
the  whole  constitutes  but  one  transaction,  and  cannot  be 
separated.     The  Defendant,  Horatio  Davis^  says  that 
he  is  a  purchaser  for  a  valuable  consideration  without 
notice,  and  that  the  Plaintiff  has  confirmed  his  title ; 
but  it  is  obvious  that  this  defence  cannot  avail  him. 
His  purchase  is  only  of  an  equity,  and  the  circumstances 
of  the  property  affected  him  with  notice,  if  that  were 
necessary;   and  as  to  the  confirmation,  it  consists  in 
jnaking  other  testamentary  dispositions  in  &vour  of  the 

•   parties 
(a)  11  Vet.  209. 
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Scott 

V. 

Davis. 


parties  claiming  through  the  trustee,  under  the  pressure 
of  what  had  before  taken  place,  and  the  supposed  ob- 
ligation arising  from  it;  and  all  these  acts  are,  as  I 
collect,  during  the  coverture.  The  property,  fortunately, 
from  the  honourable  conduct  of  the  other  trustee,  Mr. 
JLangley^  remained  accessible  to  the  Plaintiff  (a) ;  and  I 
do  not  hesitate  to  concur  in  the  decree  of  the  Vice- 
Chancellor,  declaring  it  to  be  still  subject  to  the  Plain- 
tiff's rights  and  equities.  The  decree,  as  stated  in  the 
petition  of  appeal,  declares  that  the  purchase  ought  to 
be  set  aside  "  for  insufficient  consideration."  If  that 
forms  part  of  the  decree,  it  must,  I  think,  be  altered  by 
striking  out  those  words,  as  it  might  be  inferred  from 
their  remaining  in  the  decree  that  the  transaction  was 
impeachable  upon  that  ground  only.  Sir  «/.  Davis  paid 
to  the  husband  the  purchase  money  for  what,  in  my 
opinion,  he  had  no  right  to  take  from  the  wife.  The 
wife,  by  her  bill(Z;),  offers  to  repay  that  sum;  and  the 

decree 


(a)  The  dividends,  however, 
bad,  after  the  date  of  the  assign- 
ment, been  paid  to  Sir  John 
Davis  and  Johii  Henry  Davit^  his 
legatee,  until,  in  the  year  1821, 
they  were  transferred  into  the 
name  of  theAccountant-General 
of  the  Court  of  Chancety,  under 
an  order  made  in  a  suit  instituted 
by  a  mortgagee  of  J,  II,  Davis, 
whose  mortgage  was  subsequent- 
ly satisfied  out  of  the  dividends ; 
and  in  Jw/y  1837  there  were 
standing  in  the  Accountant- 
GeneraPs  name  the  2C0/.  long 
annuities,  and  2527/.  7s,  l\d. 
consols,  and  175/.  16«.  Sd.  cash, 
which  had  arisen  from  the  divi- 
dends. 

(6)  The  offer  in  the  bill  was 
to  pay  such  a  sum  as  with  the 
amount  of  dividends   received 


by  Sir  J.  Davis  or  those  claim- 
ing under  him,  would  make  up 
2500/.  with  interest.  The  decree, 
after  declaring  that  the  pur- 
chase by  Sir  J.Davis  ought  to 
be  set  aside  for  insufficient  con- 
sideration, and  directing  the 
same  accordingly,  and  direct- 
ing that  the  assignment  and 
two  testamentary  confirmations 
should  be  given  up  to  be  can- 
cel led,  referred  it  to  the  Master  to 
take  an  account  of  what  was  due 
in  respect  of  the  principal  and 
interest,  at  the  rate  of  4/.  per 
cent,  per  annum  on  the  sum  of 
2500/.  from  the  20th  of  May 
1815,  when  the  purchase  by  Sir 
J,  Davis  was  completed,  and 
directed  that  in  taking  such 
account  the  half-yearly  payments 
of  the  long  annuities  from  that 

period 
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decree  adopts  that  course.  I  think  that  those  who 
claim  through  Sir  J.  Davis  have  reason  to  be  satisfied 
with  this  arrangement. 

Many  letters  are  set  out  in  the  answer  for  the  pur- 
pose of  shewing  that  Sir  c7.  Davis  only  yielded  to  the 
entreaties  of  the  husband  and  wife ;  and  they  certainly 
do  shew  long  and  repeated  attempts  to  induce  him  to 
abandon  his  duty  as  a  trustee.  He  resisted  for  a  con- 
siderable time,  and  it  is  to  be  lamented  that  he  did  not 
continue  to  do  so.  The  letters  prove  the  distress  of  the 
husband,  the  effect  of  that  distress,  and  of  the  influence 
of  the  husband  upon  the  wife,  and  the  endeavours 
hence  arising  to  get  possession,  at  any  sacrifice,  of  the 
property  intended  by  the  father  for  the  future  provi- 
sion of  the  wife.  All  this  Sir  J.  Davis  was  appointed 
trastee  to  resist,  to  prevent  such  sacrifice  and  to  protect 
such  future  provision.  Unfortunately  he  failed  in  this 
duty,  and  himself  became  the  purchaser  at  a  price 
which,  without  imputing  any  dishonest  motives  to  him, 
operated  as  a  loss  to  the  cesttii  qiie  Utist,  Such  a  trans- 
action cannot  stand ;  and,  providing  for  the  alteration  I 
have  directed,  I  must  dismiss  this  appeal  with  costs. 

Sir  W»  Home  and  Mr.  Gordon^  for  the  Plaintiff. 

Mr.  Wigram  and  Mr.  Allfrej/^  for  the  Defendant,  Ho- 
ratio  Davis. 


1888. 


period  should  be  from  time  to 
tiine  applied  in  discharging  the 
interest,  and  then  in  sinking  the 
principal;  and  that  for  that  pur- 
pose the  Master  should  make 
half-yearly  rests.  The  costs  of 
the  Plaintiff  and  of  the  other 
Defendants,  except  Horatio 
Buns  and  «7.  H.  Davit  (who 


was  out  of  the  jurisdiction),  were 
ordered  to  be  raised  and  paid 
out  of  the  consols  and  cash  in 
Court;  and  the  long  annuities 
were  ordered  to  be  paid  half- 
yearly  to  the  Plaintiff  till  further 
order.  Further  directions  and 
subsequent  costs  were  reserved. 
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March  30.  DREVER  V.  MAWDESLEY  and  Others. 

DREVER  V.  MAWDESLEY  and  Others. 

By  Original  Bill  and  Bill  of  Revivor. 


JV.  was  made  a      XDlfA^  LE}VIS  NEfVNHAM  vfas  made  a  Defend- 

DefendaDttoa  mM  .       ,  r  i  •       i  • 

cause  as  a  ere-  ^"^  ^^  these  causes,  m  respect  ot  his  claim  as  a 

ditorinrespect  creditor  of  Thomas  Legh^  formerly  Thomas  Crosse^  upon 
which  he  had  certain  bonds  and  other  securities.  These  bonds  and 
tmsHees  andt  securities  had  been  assigned  to  Thomas  Collet  and  John 
recover  which  Derhishire,  as  trustees,  with  power  to  sue  for  the  amounts 
them  po^weTto  ^"^  "P^"  them,  and  to  take  all  necessary  proceedings  for 

use  his  name,    the  recovery  of  them,  and  to  use  Newnham's  name  for 

The  trustees 

were  not  that  purpose.     An  account  of  Legh's  debts  had  been 

themselves        directed  by  the  decree  in  the  first*mentioned  cause,  and 

parties  to  the  "^        . 

suit,  but  they    Newnham^s  claim  was  prosecuted  in  the  Master's  of&ce, 

order"autho-  ^y  Collet  and  Derbishire  as  trustees,  but  they  were  not 
rising  them  to  parties  to  either  suit.  They  presented  a  petition  to  the 
him  and  to      Vice- Chancellor,  stating  that  Newtiham  obstructed  them 

use  his  name     in    the   proceedings   which  they  were  takins:  in   these 

mallproceed-       .       .   \  ^        ri.-.  .ri 

ings  in  the        suits,  for  the  purpose  ot  obtammg  payment  ot  the  sums 

cause,  and  di-  j^^  upon  the  bonds  and  securities ;  and  upon  this  pe- 
all  warrants      tition    the   Vice-Chancellor   ordered,   on    the    15th    of 

i^ngt  served tn  J^^^^  ^^^^^   ^^^^  CbZ/^/  and  D^rtoA/r^  should  be  at 

his  clerk  in  liberty  to  appear  by  their  counsel  and  solicitor  for  the 

be  forwarded  Defendant  Newnhamy  and  to  use  his  name  in  the  then 

to  their  so-  present  and  all  future  proceedings  that  should  or  might 

Held,  that  ^^  taken  in  these  causes  until  the  further  order  of  the 

such  an  order  Court ;  and  that,  for  that  purpose,  all  warrants  and 
was  irregular.  .         .  r     r      ^ 

other  proceedings  in  these  causes  served  on  Newnhawfs 

clerk  in  Court  should  be  forwarded  to  the  solicitor  of 

CoUet  and  Derbishire^  until  tlie  further  order   of  the 

Court. 

The 
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The  Defendant  Neoonham  now  appealed  from  this        18S8. 
order. 
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Mr.  Wakefield  and  Mr.  Koe^  in  support  of  the  appeal. 

Mr.  Jacobs  Mr.  Wigram^  and  Mr.  Hayter^  contra. 

The  Lord  Chancellor  said,  that  the  order  was  per- 
fectly irregular;  and  he  discharged  it  accordingly,  and 
gave  the  Appellant  the  costs  of  the  petition  to  the  Vice- 
Chancellor  upon  which  the  order  had  been  made,  (a) 

(a)  See  PerUkmd  v.  Quarrington,  3  Mylne  j*  Crcdg^  249. 


Dbeveb 

V, 
MaWD£8LET. 


STOCKEN  V.   STOCKEN. 


npHE  facts  of  this  case  are  stated  in  4  Simons^  152.  et 
■"-    seq,^  and  2  Mylne  and  Keen^  489. 


1857. 


1858. 
July  84. 

A  covenaDt  to 
settle  on  par- 

The  appeal  from  the  Vice-Chancellor's  decree  was  allthecove- 

re-arffued  before  the  Lord  Chancellor  by  Mr.  JVieram  "^"'P'^*  P®*"- 
o  ■  ./to  sonal  estate, 

and  Mr.  Goodeve^  for  the  Plaintiffs ;  and  by  Mr.  BetheU  subject  only 
and  Mr.  Wood,  for  the  Defendants.  Tnd'^fc 

prejudice  to 
The  *"y  other  dis- 
positions^ 
qualificatioDSy  or  changes,  which  he  should  make  by  his  will  of  or  concerning  the 
same  or  any  part  thereof,  is  only  a  provision  for  a  case  of  intestacy,  and  does  not 
prevent  the  covenantor  from  bequeathing  the  whole  of  his  personal  estate  to  other 
persons. 

By  a  marriage  settlement,  personal  estate  was  settled,  by  the  father  of  the  Wife,  in 
trust  for  her  for  life,  with  remainder  to  her  children,  equally,  as  tenants  in  common 
and  in  default  of  a  child  attaining  a  vested  interest,  in  trust  for  the  husband,  with 
a  direction  that  after  the  wife's  death  the  trustees  should  apply  the  income  at  their 
discretion  for  the  maintenance  and  education  of  the  children  during  their  minorities. 

Held,  that  after  the  wife's  death  the  husband  was  entitled  to  require  that  the 
income  should  be  applied  to  the  maintenance  and  education  of  the  children,  not- 
withstanding that  he  was  himself  of  ample  ability  to  maintain  and  educate  them. 
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1838. 


Stockek 

V, 

Stocken. 


1858. 
July  24. 


The  following  cases  were  cited  and  commented  on : 
Mundi/  V.  Earl  Hov)e{a)y  Meachery,  Young  {d)^  Chancers 
Case  (c),   Tolson  v.  CoUiris  (rf),  Lane  v.  Dighton,  [e) 


The  Lord  Chancellor. 

The  first  point  arises  upon  the  covenant  of  Betteswortk, 
which  was  expressed  to  be  subject  to  any  other  dis- 
positions, qualifications,  or  changes  which  he  might 
make  by  his  will.  The  word  "  changes,"  seems  by  the 
report  of  the  case  before  the  Vice-Chancellor  (^),  to 
have  been  treated  as  if  it  had  been  "  charges."  (k)  Bet" 
tesnsiorthi  by  his  will,  gave  the  residue  of  his  property  to 
William  Stocken^  and  the  question  is,  whether  that  gift  is  to 
take  effect,  or  whether  Bettesworth  had  bound  himself  by 
this  covenant  to  dispose  of  the  residue  for  the  benefit 
of  his  daughter,  Mrs.  Stocken^  and  her  children,  the 
Plaintiffs.  On  the  part  of  the  Plaintiffs  it  was  con- 
tended, that  the  words  of  the  proviso  contained  in  the 
covenant  only  extended  to  small  variations  not  altering 
the  real  object  of  the  previous  disposition,  which  it  is 
said  was  a  disposition  of  his  whole  residuary  property  in 
favour  of  Mrs.  Stocken  and  her  children.  It  is  quite  im- 
possible, however,  to  maintain  that  proposition,  and  I 
think  it  is  quite  clear,  upon  the  construction  of  this 
covenant,  that  all  Bettesworth  meant  to  say  was,  that  if 
he  made  no  disposition  of  his  property,  it  should  go 
thus.  It  was  a  provision  against .  intestacy,  and  did 
not  bind  him  so  to  dispose  of  his  property.  Take  the 
words,  "  any  other  disposition^,"  by  themselves,  or  even 
any  other  qualifications,''  or   "  any  other  changes." 

A  man 


it 


(a)  4  Bro.  C.  C,  223, 
(A)  2  Myine  4-  Keen,  490. 

(c)  1  P,  Wmt.  408. 

[d)  4  Vet.  483. 


(e)  Ambl,^09. 

(g)  4i^ira.l52. 

\h)  See  2  Miflne  ^  Keen^489. 
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A  man  gives  to  another  property,  subject  to  any  change 
or  qualification  which  the  donor  may  make.  It  is  dif- 
ficult to  say  what  limits  you  can  set  to  that  power ;  but 
the  word  ^'  dispositions  '^  is  so  strong,  that  it  leaves  no 
doubt  in  my  mind  that  the  construction  which  the  Vice- 
Chancellor  put  upon  the  covenant  is  right. 


18S8. 


Stockbn 

V, 

Stocken, 


The  next  question  concerns  the  rents  of  the  settled 
estates,  which,  after  the  death  of  the  mother,  were  re- 
ceived by  the  father ;  and  the  only  question  as  to  them 
is,  whether  the  father  was  entided,  out  of  the  rents,  to 
have  an  allowance  for  the  children's  maintenance;  the 
trust  being,  after  the  decease  of  Mary  Ann  Stocken^ 
for  all  the  children  of  the  marriage,  in  equal  shares, 
as  tenants  in  common,  and  to  be  assigned  and  trans- 
ferred to  them  respectively  at  their  respective  ages  of 
twenty-one  years,  if  John  Madin  Bettesxioorth,  Maty 
Beitesworthf  and  Maty  Ann  Slacken  should  be  then  dead ; 
biih  if  not,  then  immediately  after  the  decease  of  the 
survivor  of  them;  and  the  rents  and  profits  in  the 
meantime  were  to  be  applied  by  the  trustees,  for  the 
time  being,  in  or  towards  their  respective  maintenance 
and  education,  or  the  maintenance  and  education  of  his^ 
her,  or  their  lawful  issue  during  their  minorities,  agree- 
ably to  the  discretion  of  the  several  trustees ;  and  then  the 
deed  provides  for  limitations  over  between  the  children. 
In  all  the  events,  it  directs  that  the  rents  shall  ^^  be  ap- 
plied, in  the  meantime,  as  aforesaid."  Then  comes  this 
provision : —  ^^  But  if  there  should  be  no  child  of  the 
marriage,  or  all  such  children  should  die  before  attaining 
twenty-one  years  without  leaving  issue,  then  in  trust  to 
assign  and  transfer  the  said  leasehold  premises  unto  the 
said  William  Slocken^  his  executors,  administrators,  and 
assigns;" — shewing,  therefore,  that  the  authors  of  that 
settlement  had  in  contemplation  children  of  the  mother 
left  in  minority  and  the  father  surviving;  and  there  is  an 

Vol.  IV.  H  express 
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CASES  IN  CHANCERY. 

expess  trust,  that  after  the  mother's  death,  the  trustees 
should  apply  the  rents  towards  their  respective  main- 
tenance and  education,  contemplating  the  father  being 
alive.  It  comes,  therefore,  precisely  within  the  principle 
of  Mundy  v.  Earl  Hawcj  which  was  acted  upon  in  the 
recent  case  of  Meacher  v.  Young,  (a) 

The  father  is,  undoubtedly,  bound  to  maintain  and 
educate  his  children ;  but  it  is  competent  for  a  father  to 
contract  that  certain  property  shall  be  applied  to  those 
purposes.  He  did  so  contract  in  those  two  cases,  and 
in  this  case  he  makes  a  similar  contract 

I  have  no  doubt,  therefore,  that  the  true  construction 
of  that  provision  is,  that  the  father  is,  as  against  the  debt, 
viz.  the  amount  of  rents  and  profits  due  from  him,  to  be 
allowed  a  sufficient  sum  for  maintenance  and  education. 


Then  it  was  said  that  the  property  was  subject  to  two 
mortgages,  and  that  the  father  of  the  infants  had,  either 
out  of  his  own  money,  or  out  of  the  money  coming  to 
him  from  his  father-in-law,  paid  off  these  mortgages. 
Now,  the  children's  property  was  not  the  property  dis- 
charged of  the  mortgages,  but  subject  to  the  mortgages ; 
and,  no  doubt,  the  father's  representatives  are  entitled  to 
an  inquiry  on  that  subject  if  they  think  fit. 

Then  as  to  the  inquiry,  whether  the  estate  of  Wil^ 
Ham  Stocken  was  purchased  with  rents  of  his  children's 
estates,  it  does  not  appear  to  me  that  there  was  any 
reason  for  that  inquiry ;  for  it  is  stated  in  the  answer^ 
that  he  kept  no  separate  accounts,  and  that  he  mixed 
the  rents  with  his  own  monies ;  and  if  so,  there  can  be 
no  following  of  that  money  into  the  land.  But  I  ap- 
prehend 
(a)  2  Mjflne  j-  Kcen^  490. 
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prebend  neither  party  can  object  to  this  direction,  which 
appears  to  me  proper,  viz.  that  in  taking  the  account  of 
rents  and  profits  received  by  the  father,  after  deducting 
the  expense  of  the  children's  maintenance  and  education, 
the  Master  should  inquire  in  what  way  the  surplus  of 
that  money  was  applied  or  disposed  o£ 
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Supposing  that  the  Master  should  find  that  there  was 
a  surplus  income  of  the  children  beyond  what  was  re- 
quired for  their  maintenance  and  education,  it  would  con- 
stitute a  debt  against  WiUiam  Stockevfs  estate ;  and  if  the 
Master  should  also  find  that  that  surplus  was  laid  out  in 
the  purchase  of  property  which  WiUiam  Stocken  has,  by 
his  will,  given  to  the  infant  Plaintiffi,  then  a  question  of 
satisfaction  may  arise.  It  is,  at  present,  quite  uncertain 
whether  there  is  any  debt  due  from  WiUiam  Stockerfs 
estate  or  not.  The  amount  of  the  property  is  uncertain, 
and  the  amount  which  the  children  take  under  their 
bther's  will  is  uncertain.  It  is  obviously,  therefore,  im- 
possible to  come  to  any  decision  upon  any  quesdon  of 
satisfiu^tion.  It  is  at  present  uncertain,  whether  there 
would  be  any  debt  to  be  satisfied ;  but  such  a  question 
may  arise  when  it  is  ascertained  what  is  the  amount  of 
the  debt,  and  of  the  children's  benefits  under  their 
father's  will.  It  is  to  be  observed,  that  there  is  nothing 
in  the  will  which,  as  between  strangers,  would  raise  a 
question  of  satisfaction :  whether  there  is  any  difference 
as  regards  children  may  be  the  subject  of  consideration. 

There  is  no  intention  on  the  face  of  the  will  to  raise 
a  case  of  election ;  no  election  is  tendered  on  the  will, 
and  there  is  nothing  else  to  raise  such  a  question. 


These  are  questions  which  it  will  be  very  material  to 
consider  after  the  Master  shall  have  made  his  report. 
All  cases  of  satis&ction  may  raise  a  case  of  election 

.  H  2  in 
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in  one  sense,  though  not  in  the  sense  in  which  the  word 
is  usually  understood  in  this  Court 

I  see  no  reason  whatever  for  refusing  the  children,  in 
this  state  of  the  cause,  the  ordinary  account3  against  the 
estate  of  William  Stocken  their  father. 


The  decree  must  therefore  be  for  the  accounts  against 
the  father's  estate  —  an  account  of  the  rents  received  by 
him:  the  Master  to  inquire  what  would  be  properly 
allowed  for  maintenance  and  education ;  and  the  balance 
will  be  the  amount  of  the  debt  which  the  Plaintiffs,  the 
children,  will  establish  against  the  father.  As  to  the 
circumstances  under  which  the  mortgages  were  paid  off, 
and  whether  the  father's  estate  has  any  claim  to  be  re- 
imbursed the  monies  which  he  has  so  paid,  the  Master 
should  inquire ;  and  the  Master  must  also  inquire  and 
state  in  what  manner  the  surplus  of  the  rents  of  the 
children's  estates  was  applied  and  disposed  of  by  the 
father.  The  usual  accounts  of  the  father's  estate  roust 
be  taken ;  for  they  are  necessary,  not  only  on  behalf  of 
the  Plaintiffs  as  legatees  under  the  will,  but  in  order 
to  work  out  the  debt. 


I  thus  adjudicate  upon  all  the  points  which  are  ripe 
for  decision. 
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WINTER  V.  INNES.  jVar.  u. 

THE   facts  of  this   case  sufficiently  appear  in  the  The  estate  of 
judgment.  one  of  two 

•*     °  partners  is  not, 

after  his  death. 

The  Lord  Chancellor.  discharged 

from  a  part- 
The  bill  in  this  case  was  filed  by  persons  claiming  by'Se^ircuni- 
under  the  will  of  the  late  Mr.  Winter^  who,  up  to  the  stance  that  the 
time  of  his  death,  in  the  year  1824*,  carried  on  the  busi-  tinues  his 

ness  of  a  West  India  merchant,  in  partnership  with  the  transactions 
•rx  r     J  ▼  »      *•  11        1.  /•    1      1  Ml  with  the  sur- 

Jjefendant,  John  Innes ;  and  the  object  of  the  bul  was  vivor,  and 

to  have  the  estate  of  Mr.  Winter  administered,  and  to  'or^ears,  for 

'  some  years,  at 

have  his  rights  in  certain  estates  purchased  on  the  joint  tlie  survivor's 
account  declared,  and  to  have  a  settlement  made  of  all  taSe^ny^steps 
the  partnership  accounts,  and,  for  that  purpose,  to  have  ^o  enforce 
an  account  taken  of  all  debts  due  to  and  from  the  his  debt, 
partnership,  and  payment  made  out  of  the  partnership      ^5kw,  where 

property  of  such  debts  due  from  the  late  partnership.       tions  shew 

that  the  ere- 
•_•  ditor  has  &c« 

The  cause  was  heard  before  the  Vice-Chancellor  on  cepted  the 

the  10th  oiJune  1835.     By  the  decree  it  was  declared  l>abi|ityofthe 
y  .  ,  .  survivor  m 

that  certain  purchased  estates  were  to  be  considered  as  discharge  of 

partnership   property;    and   that  the  purchase-money  Jheoart  '^.° 
unpaid  at  Mr.  Winter^ s  death  was  a  partnership  debt ;  ship. 
and  the  Master  was  to  take  an  account  of  the  part-  jg^^jj,  ^f^^jg 
nership  property  at  the  death  of  Mr.  Winter^  and  of  the  of  two  part- 
debts  then  due  to  and  from  the  firm,  and  an  account  of  vivor  cannot" 

all  Jf'^P'**^ 
Statute  of  Li- 
mitations as  a  bar  to  a  demand  against  the  assets  of  the  deceased.  Whether  the 
deceased's  representatives  can  set  up  the  statute,  so  long  as  the  survivor  continues 
liable  to  the  payment  of  the  debt,  and  the  deceased's  estate  is  consequently  liable 
to  be  called  upon  by  the  survivor  for  contribution,  quare. 

When  the  Master  has  omitted  to  report  upon  one  of  the  questions  referred  to 
him,  it  is  irregular  to  present  a  petition  praying  a  declaration  upon  that  question. 
The  right  course  is  to  except  to  the  Master's  report.  An  order  upon  a  petition 
may  be  a  proper  mode  of  supplying  any  omission  in  the  directions  which  the  decree 
has  given  to  the  Master,  but  it  cannot  be  the  proper  mode  of  supplying  any  defect 
or  correctiog  any  error  in  the  report. 

H  3 
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18S8.  all  debts  and  liabilities  due  and  owing  from,  or  incurred 
by,  the  partnership,  at  the  death  of  Mr.  Winter^  which 
had  been  since  paid  or  satisfied  by  Mr.  Innes^  or  as- 
sumed by  him  so  as  to  discharge  the  estate  of  Mr. 
Winter  ;  and  to  inquire  whether  any  and  which  of  such 
debt  or  debts  still  remained  due  and  owing  from  the 
partnership,  or  from  Mr.  InneSi  and  to  whom,  and  whe- 
ther on  any  and  what  security  or  securities. 

The  Master  made  a  separate  report,  dated  the 
29th  oHJvly  1837,  as  to  a  debt  claimed  by  Alexatider 
BaiUie  against  the  partnership ;  by  which,  afler  stating 
the  particulars  of  the  claim  in  detail,  he  found  that  at 
the  time  of  the  death  of  Mr.  Winter^  there  was  due 
from  the  partnership  to  Alexander  BaiUie  the  sum  of 
37)748/.  135.  6(2.,  and  that  39,499A  ^s.  3(/.,  with  interest 
at  5  per  cent  from  the  1st  of  May  1831,  still  remained 
due  and  owing  from  Mr.  Innes  to  Alexander  BaiUie  ;  but 
the  Master  submitted  to  the  judgment  of  the  Court 
whether  the  estate  and  property  by  the  decree  declared 
to  be  the  partnership  assets  were  or  not  liable  to  the 
payment  of  such  debt,  or  any  part  thereof;  and  the 
Master  found  that  Alexander  BaiUie  had  no  security  for 
his  said  debt 

Mr.7n;3^5  became  bankrupt  in  1833,  and  Edxoard 
Edwards  and  Thomas  Palmer^  the  Appellants,  are  his 
assignees ;  and  they  took  an  exception  to  this  report,  by 
which  they  admitted  that  the  amount  of  Mr.  BaiUi^s  debt 
at  the  death  of  Mr.  Winter^  due  from  the  partnership,  was 
as  stated  by  the  Master,  and  insisted  that  the  Master 
ought  to  have  reported  that  the  account  shewing  that 
balance  due  was  taken  up  and  continued  by  Mr.  Innes 
in  several  subsequent  accounts  specified,  down  to  the  1st 
oi May  1831,  on  which  day  35,948/.  25.  llcf.,  exclusive 
of  the  value  of  certain  French  stock  which  had  not  been 
purchased,  was  due ;  and  that  such  sum,  with  the  value 

of 
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of  such  stock,  with  subsequent  interest,  remained  due  to        1838. 
Mr.  BaiUie  from  Mr.  Innes^  and  not  from  the  partner- 
ship. 

The  Vice-Chancellor's  order  over-ruled  this  excep- 
tion with  costs,  and  declared  that  the  39,499/.  was  due 
fit)m  the  partnership  to  Mr.  BaiUie^  and  confirmed  the 
Master's  report,  and  referred  it  back  to  the  Master  to 
compute  interest  on  the  39,499/.,  and  directed  him  to 
include  in  his  general  report,  or  in  any  separate  report 
he  might  make  of  debts  of  the  partnership,  the  amount 
of  what  he  should  so  find  due  for  principal  and  in- 
terest to  Mx.  BaiUie.  This  order  was  made  upon  the 
exception  and  upon  lAx.BaiUi^s  petition;  but  Mr. 
Baillie  was  ordered  to  pay  to  the  Plaintiffs  and  to  the 
other  Defendants  the  costs  of  that  petition. 

It  was  urged  at  the  bar  that  the  Master  having  come 
to  no  conclusion,  the  exception  was  wrong  in  form,  and 
was  properly  over-ruled.  I  am  not  of  that  opinion. 
The  decree  directed  the  Master  to  inquire  and  report 
what  debts  were  due  from  the  partnership  at  the  time 
of  Mr.  Winter^s  death.  This  he  has  done,  and  no  ob- 
jection has  been  made  to  his  report  upon  that  point; 
but  it  also  directed  him  to  inquire  and  report  which  of 
such  debts  had  been  paid  or  satisfied  by  Mr.Z/in^^,  or 
assumed  by  him  so  as  to  discharge  the  estate  of  Mr. 
Winter^  and  whether  any  and  which  of  such  debts  still 
remained  due  and  owing  from  the  said  partnership  or 
from  the  said  John  Innes^  and  to  whom.  Upon  this  the 
Master  has  made  no  report.  He  has  not  even  found 
that  the  sum  reported  due  from  Mr.  Innes  was  com- 
posed of  the  sums  due  from  the  firm  at  the  death  of  Mr. 
Winter  ;  and  if  he  had,  it  would  have  left  the  principal 
objects  of  the  inquiry  without  any  answer,  inasmuch  as 
Mr.  Jhnes,  as  surviving  partner,  must  be  liable  for  eveiy 
partnership  debt  not  paid  or  otherwise  satisfied.    The 
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18S8.  only  important  question  in  administering  the  estate  of 
'  Mr.  Winter^  namely,  whether  that  estate  had  been  dis- 
charged from  the  partnership  debt  or  still  remained 
liable  to  the  creditor,  would  have  been,  and  is,  in  fact,  left 
untouched  by  the  report  It  may  be  true  that  upon 
such  a  question  neither  party  would  probably  abide  by 
the  opinion  the  Master  may  have  formed ;  but  still  the 
report  ought,  I  think,  to  have  followed  out  the  direc- 
tions of  the  decree,  and  to  have  stated  some  conclusion ; 
and  not  having  done  so,  either  party  was,  I  think,  at 
liberty  to  object  to  the  report  for  not  having  stated  that 
conclusion,  for  which  the  party  objecting  contended.  I 
must  also  observe,  that  what  the  Master  leaves  to  the 
Court  as  to  the  liability  of  the  partnership  assets  forms 
no  part  of  the  reference,  and  can  only  be  considered 
upon  further  directions.  The  Master  was  to  report  as 
to  the  partnership  debts,  and  not  to  prescribe  the  fund 
out  of  which  they  were  to  be  paid.  I  also  think  that 
the  more  regular  course  for  Mr.  Baillie  to  have  fol- 
lowed would  have  been  to  except  to  the  report,  for  not 
having  found  that  the  debt  due  to  him  was  due  from  the 
partnership,  instead  of  presenting  a  petition.  If  there 
had  been  any  thing  to  be  supplied  in  the  direction 
under  which  the  Master  was  acting,  an  order  upon  a 
petition  might  have  been  the  proper  remedy ;  but  the 
inquiries  directed  by  the  decree  are  complete,  and  an 
order  upon  a  petition  cannot  be  the  proper  mode  of 
supplying  any  defect  or  correcting  any  error  in  the 
report.  The  petition  prays  (and  the  order  made  upon 
it  adopts  that  course)  that  a  certain  declaration  may  be 
made ;  and  that,  with  such  declaration,  the  report  may 
be  confirmed ;  and  that  directions  may  be  given  to  the 
Master  consequent  upon  the  declaration  prayed.  Now 
the  declaration  prayed  to  be  made  by  the  Court  is  merely 
of  diat  conclusion  to  which  Mr.  Baillie  contends  the 

• 

Master  ought  to  have  come ;  and  the  directions  prayed 

are 
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are  only  for  such  further  proceedings  by  the  Master  as  18S8. 
he  must  have  adopted  if  he  had  come  to  the  conclusion 
so  contended  for ;  all  which  might  more  regularly  have 
been  obtained,  supposing  the  Court  to  have  adopted 
Mr.  Bailli^s  view  of  the  merits,  by  an  exception  com- 
plaining of  the  report  for  not  having  stated  such  con- 
clusion. If  the  Master  had  adopted  a  conclusion 
opposite  to  that  contended  for,  such  would  have  been 
the  proper  course,  beyond  all  question :  it  cannot  be  less 
so  when  the  complaint  is  that  the  Master  has  simply 
omitted  to  adopt  the  conclusion  contended  for.  But 
the  petition  also  prays,  and  the  order  directs,  that  the 
report  shall  be  confirmed.  This  assumes  that  the  re- 
port is  correct.  I  cannot  find  any  thing  in  the  report 
which  is  the  proper  subject  of  confirmation.  There  are 
some  facts  stated  which  are  not  in  dispute — such  as  the 
amount  of  the  debt  at  the  death  of  Mr.  Winter  ^—  and 
much  evidence  stated,  upon  which  the  merits  of  the  case 
must  depend ;  but  no  result  is  come  to,  and  no  conclusion 
stated.  The  inquiries  directed  are  not  answered,  and 
there  is  no  finding  to  be  confirmed. 

Independently,  therefore,  of  the  merits,  I  am  of  opi- 
nion that  the  order,  so  far,  at  all  events,  as  it  confirms 
the  report,  and  contains  directions  which  are,  in  effect, 
already  comprised  in  the  decree,  or  are  the  necessary 
and  proper  consequences  of  the  directions  contained  in 
it,  supposing  the  conclusion  upon  the  merits  to  which 
the  Vice-Chancellor  came  to  be  correct,  is  irregular.  The 
Vice-Chancellor,  indeed,  seems  to  have  been  strongly 
impressed,  at  one  time,  that  the  petition  was  irregular; 
and  he  finally  made  the  petitioner  pay  the  costs  of  it 
I  cannot  think  that  any  order  ought  to  have  been  made 
upon  it  If,  indeed,  there  had  been  any  direction  to  be 
given,  in  furtherance  of  the  cause,  upon  a  separate  report, 
a  petition  might  have  been  the  proper  course;  but  that 

is 
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18S8.  is  not  so  in  this  case.  The  Vice-Chancellor  seems  to 
have  thought  that  the  Master  intended  to  find  that  the 
debt  in  question  was  a  partnership  debt  still  remaining 
due  and  owing  from  the  partnership,  that  is  to  say,  a 
partnership  debt  not  paid  or  satisfied  by  Mv.InneSf  or 
assumed  by  him  so  as  to  discharge  the  estate  of  Mr. 
WinteTj  according  to  the  reference.  I  cannot  so  under- 
stand it ;  and  I  think  it  clear  that  the  Master  intended 
only  to  state  the  facts,  and  to  leave  the  conclusion  to  the 
Court 

# 

I  should  have  very  much  regretted,  if  what  I  conceive 
to  be  an  error  in  bringing  the  real  question  before  the 
Court  had  precluded  me  from  giving  a  judicial  opinion 
upon  that  question.  I  think  that  I  am  not  so  precluded, 
for  the  reasons  I  will  hereafter  explain ;  and  I  therefore 
now  proceed  to  consider  the  merits  of  the  case. 

The  question  upon  the  merits  is,  whether  the 
37,748/.  1S5.  6d.f  admitted  to  have  been  due  fi*om  the 
partnership  at  the  time  of  the  death  of  Mr.  WirUerj  still 
remains  a  partnership  debt,  so  as  to  entitle  the  creditor, 
Mr.BaiUie^  to  payment  out  of  the  estate  of  Mr.  Winter ^ 
which  is  in  a  course  of  administration  in  the  cause;  and 
the  question,  except  as  to  5000/.  directed  to  be  invested 
in  the  purchase  of  French  stock,  is  not  put  upon  any 
case  of  payment,  but  upon  the  ground  that  the  facts 
prove  that  the  liability  of  Mr.  Winter^s  estate  has  deter- 
mined; first,  by  reason  of  the  transactions  between 
Mr.  Baillie  and  the  surviving  partner,  Mr.  Innes ;  se- 
condly, by  the  operation  of  the  Statute  of  Limitations. 

The  result  of  all  the  evidence  upon  the  first  point, 
appears  to  me  to  be,  that  Mr.  Baillie  having,  during 
the  lifetime  of  Mr.  Winter^  left  large  sums  in  the  hands 
of  the  partnership,  did  not,  after  his   death,  require 
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pa3rment  of  such  sums,  but  continued  his  transactions 
with  the  house  as  he  had  done  before  Mr.  Wintet^s 
death :  that  the  house  consisted  only  of  Mr.  Irmes^  until 
1830,  when  a  Mr.  Norman  was  admitted  into  partnership 
with  Mr.  Innes  ;  for  although  arrangements  were  made 
for  the  benefit  of  two  of  Mr,  Winter^s  sons,  which  may 
have  made  the  eldest  liable  as  a  partner  to  the  world, 
Mr.  BaiUie  was  a  party  to  the  arrangements,  and  knew 
that  he  had  not,  in  fact,  the  rights  or  liabilities  of  a  part- 
ner as  between  himself  and  Mr.  Innes :  that  Mx.  BaiUie 
was  induced  so  to  leave  his  property  in  the  hands 
of  the  house,  that  is,  of  Mr./n;i^5,  partly,  perhaps, 
from  kindness  towards  him,  but  principally  from  a 
desire  not  to  injure  the  interests  of  the  family  of  his  late 
friend  Mr.  Winter^  and  that  he  always  looked  to  the 
settlement  of  Mr.  Winter's  affairs,  and  the  realisation  of 
his  property,  as  the  means  by  which  and  the  time  at  which 
his  debt  was  to  be  paid :  Mr.  Innes,  in  soliciting  his 
forbearance,  continually  urging  that  if  payment  of  the 
debt  were  insisted  upon,  a  forced  and  premature  sale  of 
the  property  would  be  the  necessary  consequence,  from 
which  much  injury  would  arise  to  the  family.  Without 
this  evidence,  the  case  would  be  simply  the  continuing 
the  account  with  the  surviving  partner,  without  requiring 
payment  of  the  balance,  for  eight  years  and  three  months, 
that  is,  from  November  18245,  the  time  of  Mr.  Winter's 
death,  to  February  1833,  the  time  of  Mr.  Inne^s  bank- 
ruptcy; but  this  evidence  is  very  important  upon  the 
question,  whether  the  creditor  had  substituted  the  in- 
dividual credit  of  the  surviving  partner  for  the  joint  lia- 
bility of  the  firm.  A  deed  of  the  26th  of  October  1826,  is 
stated  in  the  bill,  and  was  relied  upon  in  argument ;  but 
it  does  not  appear  to  me  to  affect  the  present  question. 
To  that  deed  Mr.  Baillie  was  a  party,  as  a  trustee  named 
in  Mr.  Winter's  will,  and  as  his  executor,  although  he 
never  proved ;  and  the  object  was  to  carry  on  the  cul- 
tivation of  one  of  the  West  India  estates,  in  which  Mr. 
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Winter  and  Mr.  Innes^  and  another  person,  had  been 
jointly  interested.  The  debt  in  question  formed  no  lien 
upon  this  estate;' and  if  it  had,  the  deed  provides  that 
each  party  shall  dbcharge  all  charges  and  incumbrances 
affecting  his  share. 


The  question,  therefore,  is,  whether  a  creditor  of  a 
firm,  who,  knowing  of  the  death  of  one  of  the  firm, 
continues  to  deal,  as  before,  with  the  survivor,  for 
any  length  of  time,  without  requiring  payment  of  the 
balance  due  to  him  from  the  firm  at  the  time  of  the 
death,  thereby  loses  the  remedy  which  he  had  in 
equity  agdnst  the  estate  of  the  deceased  partner ;— par- 
ticularly in  a  case  in  which  there  is  not  only  no  evidence 
of  any  intention  to  abandon  such  claim,  and  to  adopt 
the  individual  responsibility  of  the  surviving  partner  in 
its  stead,  but  the  total  absence  of  any  object  or  consi- 
deration for  so  doing,  and  conclusive  evidence  that  the 
principal  object  of  the  forbearance  was  not  to  press 
upon  or  prejudice  the  estate  of  the  deceased,  of  whose 
will  the  creditor  was  himself  a  trustee  and  executor, 
though  he  did  not  prove.  It  would,  I  think,  be  ex- 
traordinary, if  there  were  authorities  to  be  found  in 
support  of  the  affirmative  of  this  proposition.  I  will 
shortly  refer  to  some  of  the  principal  cases  at  law  and 
in  equity  which  bear  upon  this  subject. 

The  cases  at  law  have  necessarily  arisen  where  the 
dissolution  of  the  partnership  has  taken  place  by  ar- 
rangement between  the  partners,  and  not  by  death.  It 
will  be  found  that,  in  some,  even  where  it  was  clear 
that  the  creditor  intended  to  take  the  separate  security 
of  the  continuing  partner  in  lieu  of  the  joint  liability  of 
the  dissolved  firm,  the  retired  partner  was  held  not  to 
be  discharged,  as  in  David  v.  EUice  (a)  and  Juodge  v. 

DicaSy 
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Dieas  {a\  in  which  the  creditor,  with  a  knowledge  that  1888. 
the  continuing  partner  had  agreed  to  pay  all  the  debts, 
took  his  personal  security  for  the  debt ;  but  it  was  held 
that  he  had  not  thereby  released  the  retiring  partner, 
upon  the  ground  of  want  of  consideration  for  his  so 
doing.  These  decisions  have  been  considered  as  carry- 
ing the  doctrine  very  far,  and  undoubtedly  they  do ; 
and  the  true  ground  appears  to  me  to  have  been  acted 
upon  in  Bedford  v.  Deakin  {b)  and  Thompson  v.  Per"^ 
cival  (c).  In  the  former,  it  is  laid  down,  that,  to  dis- 
charge the  retiring  partner,  it  must  appear  that  the  cre- 
ditor accepted  the  separate  security  of  the  continuing 
partner,  in  discharge  of  the  joint  debt ;  and  in  the  latter 
case,  although  the  creditor  knew  that  the  continuing 
partner  had  agreed  to  pay  all  debts,  and,  with  that  know- 
ledge, had  taken  a  bill  from  him,  for  the  payment  of 
which,  when  due,  he  afterwards  allowed  two  months, 
yet  the  Court,  upon  a  motion  for  a  new  trial,  ordered  it, 
that  it  might  be  put  to  the  jury  whether  the  Plaintiff 
had  agreed  to  take,  and  did  take,  the  bill,  in  satisfaction 
of  the  joint  debt. 

If,  therefore,  the  cases  in  equity  of  claims  against  the 
estates  of  deceased  partners  are  to  be  regulated  by  the 
same  principle,  there  can  be  no  doubt  of  the  right  con- 
clusion in  the  present  case,  for  there  was  no  new  secu- 
rity given;  and  instead  of  an  intention  appearing,  or 
any  agreement  being  proved,  to  release  the  estate  of  Mr. 
Winter^  all  the  evidence  proves  directly  the  reverse.  It 
cannot  be  disputed  now  that  the  estate  of  a  deceased 
partner  is  liable  in  equity  to  the  creditors  of  the  firm,  al- 
though the  legal  remedy  exists  only  against  the  survivors. 
When  and  by  what  means  is  that  liability  to  terminate? 

Sir 

(a)  3B.^  Aid.  61 1.  (c)  5  j9.  4*  Adol.  9S5. 

(b)  %B.i  Ald.%10. 
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18S8.        Sir  William  Grant  in  Vulliamy  v.  Noble  {a)  (and  he  had 
^tTT^'^"^     much  considered  the  question  in  Sleech's  Case  in  Z)e- 

WlNTER 

t;.  twyntf's  V.  Noble  {b) ),  has  answered  the  question.     He 

Innes.  g^yg^  « 'pjjg  deceased  partner  s  estate  must  remain  liable 
in  equity  until  the  debts  which  affected  him  at  the  time 
of  his  death  have  been  fully  discharged.  There  are 
various  ways  in  which  the  discharge  may  take  place, 
but  discharged  they  must  be  before  his  liability  ceases.'* 
The  discharge  may  be  by  direct  payment,  or  by  deal- 
ings with  the  continuing  partner  operating  as  payment 
of  the  joint  debt,  or,  in  the  terms  of  Thompson  v.  Per- 
civcdj  the  dealings  may  arise  from  the  creditor's  having 
agreed  to  take  and  taking  the  security  of  the  survivor  in 
satisfaction  of  the  joint  debt ;  or  there  may  be  an  equit- 
able bar  to  the  remedy,  for  (as  Lord  Eldon  expresses  it 
in  Ex  parte  Kendall  (c) )  "  As  the  right  stands  only 
upon  equitable  grounds,  if  the  dealing  of  the  creditor 
with  the  surviving  partners  has  been  such  as  to  make  It 
inequitable  that  he  should  go  against  the  assets  of  the 
deceased  partner,  he  will  not  upon  general  rules  and 
principles  be  entitled  to  the  benefit  of  the  demand.*'  In 
the  present  case  there  is  a  total  absence  of  any  such 
equitable  defence  to  the  claim  upon  the  estate  of  Mr. 
Winter^  as  there  is  of  any  intention  or  contract  to  aban- 
don it.  The  more  modern  cases  of  Cawell  v.  Sikes  {d)y 
Wilkinson  v.  Hendersoti  (e),  and  Braitkwaite  v.  Bri^' 
tain  (g)^  in  addition  to  the  former  authorities,  leave 
no  doubt  that  in  this  case  nothing  has  taken  place 
which  can  bar  Mr.  Baillie^s  claim  (admitted  to  have  at 
one  time  existed),  to  compel  payment  of  so  much  of  the 
debt  due  to  him  from  the  firm  as  remains  unpaid. 

In 

(fl)  5  Meriv.  619.  {e)  1  Mylne  ^  Keen,  582,;  see 

{b)  1  Mer,S65,  p.  588. 

(c)  1 7  Fe*.  514.;  see  p.  526.         (g)  i  Keefi,  206. ;  sec  p.  2120. 
id)  2  Run.  191. 
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In  saying  this  I  do  not  forget  or  mean  to  omit  the  18S8. 
consideration  of  the  defence,  founded  upon  the  Statute 
of  Limitations.  When  the  simple  case  shall  occur  of 
the  representatives  of  a  deceased  partner  setting  up  the 
Statute  of  Limitations  against  a  claim  by  a  creditor  of 
the  firm,  it  will  be  to  be  considered  whether  such  a  de- 
fence can  prevail  whilst  the  surviving  partner  continues 
liable,  and  the  estate  of  the  deceased  partner  continues 
liable  to  contribution  at  the  suit  of  the  surviving  part- 
ner. If  the  equity  of  the  creditor  to  go  against  the 
estate  of  the  deceased  partner  is  founded  upon  the 
equity  of  the  surviving  partner  against  that  estate,  it 
would  seem  that  the  equity  of  the  creditor  ought  not  to 
be  barred,  so  long  as  the  equity  of  the  surviving  partner 
continues,  as  that  would  be  to  create  that  circuity  which 
it  is  the  object  of  the  rule  to  prevent  In  Braithwaite 
V.  Britain  (a),  the  Master  of  the  Rolls  thought  that  the 
statute  did  not  operate^  although  nine  years  had  elapsed. 
In  this  case  it  is  not  necessary  to  consider  that  general 
question ;  Mr.  Baillie  was  himself  a  trustee  and  executor 
of  the  will  of  the  deceased  partner,  and  did  not  re- 
nounce till  1830;  and  Mr.  Innes,  who  had  the  property, 
acted  throughout  on  behalf  of  the  estate  of  the  deceased. 
And  who  now  set  up  the  Statute  of  Limitations  ?  Not 
the  executors  of  the  deceased  partner  -^  who  are  not 
bound  to  plead  the  statute,  but  may,  if  they  please,  pay 
a  just  debt,  though  barrable  by  the  statute  —  nor  any 
one  interested  in  his  estate,  but  those  who  stand  in 
the  place  of  Mr.  Innes  as  surviving  partner.  I  think, 
therefore,  that  their  defence  cannot  prevail. 

I  have  hitherto  considered  the  case  as  if  there  were 
no    distinction    between  the  different    parts    of   Mr. 
Bailli^s  demand ;  and  so  the  Vice-Chancellor  has  con- 
sidered 
(a)  1  K^etifStoe.;  see  p. 281. 
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sidered  it;  but  it  appears  to  me  that  the  5000/.  directed 
to  be  invested  in  the  purchase  of  French  stock,  stands 
upon  a  very  diiTerent  footing  from  the  rest  of  the  demand. 
As  to  the  rest,  excluding  the  5000/.,  I  am  of  opinion 
that  the  estate  of  Mr.  fVinte?-  is  liable,  because  the  debt 
remains  as  it  existed  at  the  time  of  the  death ;  —  no  new 
contract  made  and  no  new  credit  substituted.  But  is  it 
so  as  to  the  5000/.  ?  It  is  to  be  recollected  that  Mr. 
Innes  had  clearly  the  power  of  making  any  arrangement 
with  the  creditor  respecting  this  partnership  debt.  Any 
agreement  between  him  and  the  creditor  for  the  latter 
to  take  any  new  security  or  any  other  consideration  in 
satisfaction  of  the  joint  debt,  would  be  binding  upon 
both,  and  would  exonerate  the  estate  of  the  deceased 
partner.  Now  Mr.  Intiesy  in  his  evidence,  states  that, 
in  November  1825,  it  was  agreed  between  him  and  Mr. 
Baillie  that  a  certain  amount  of  French  stock,  equal,  at 
the  market  price  of  the  day,  to  5000/.,  should  be  con- 
sidered as  purchased  for  him  with  that  sum,  part  of  the 
partnership  debt,  until  it  should  be  convenient  for  Innes 
to  purchase  the  same,  and  that  Mr.  Baillie  should  be 
credited  with  what  would  be  the  dividends  upon  such 
stock,  and  be  debited  with  the  5000/. ;  which  was  ac- 
cordingly done ;  and  in  the  account  delivered  to  Mr. 
Baillie  the  5000/.  is  so  entered,  with  a  memorandum 
that  an  investment  in  the  stock  would  be  made  thereafter. 
These  arrangements  are  fully  detailed  in  Mr.  Lmes^s 
letter  of  the  23d  o(  January  1826.  The  price  at  which 
the  amount  of  stock  was  calculated  and  credited  was 
95 ;  and  the  letter  states  it  to  have  been  arranged  at 
that  price,  whatever  might  be  the  price  when  the  pay- 
ment should  be  actually  made.  To  all  this  Mr.  Baillie 
was  a  party,  and  he  considered  himself  as  owner  of  the 
stock  at  that  price.  If  the  price  had  risen,  the  stipu- 
lated amount  of  stock  must  have  been  purchased^ 
although  more  than  5000/.  would  have  been  required  to 
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effect  the  purchase.  After  all  this  had  taken  place,  was  1838. 
Mr.  BaiUie  still  creditor  for  the  5000/.  ?  Had  not  his 
title  to  the  payment  of  that  sum  been  exchanged  for  a 
title  to  the  stipulated  amount  of  French  stock  ?  There 
would  not  be  any  option ;  if  he  was  entitled  to  demand 
the  stock,  he  could  not  be  entitled  to  require  payment 
of  the  5000/.  Had  he  not,  in  the  terms  of  the  judg- 
ment in  Thompson  v.  Percival^  agreed  to  take  the 
amount  of  French  stock  in  satisfaction  of  the  5000/.  ? 
If  the  transaction  amounted  to  such  an  agreement,  then 
so  much  of  the  partnership  debt  was  discharged  by  it. 
The  authority  of  the  surviving  partner  enabled  him  to 
pay  or  discharge  the  debt,  for  that  was  incident  to,  and, 
in  fact,  part  of  the  contract  into  which  the  deceased  had 
entered ;  but  it  did  not  extend  to  make  the  estate  of  the 
deceased  partner  liable  to  any  new  contract  He"*  had 
no  right  or  power  to  subject  that  estate  to  the  liability 
to  purchase  the  stipulated  amount  of  French  stock, 
whatever  might  be  the  price  of  it.  Mr.  Winter^s  estate 
can  only  be  liable  for  contracts  to  which  he  was  a  party. 
It  cannot,  therefore,  be  liable  to  the  new  contract  for 
the  French  stock;  and  the  partnership  contract,  to 
which  he  was  a  party  was,  I  think,  to  the  extent  of  the 
5000/.,  given  up  in  exchange  for,  and  therefore  satisfied 

by,  this  new  contract. 

■t 

He  result,  therefore  is,  that,  in  my  opinion,  Mr. 
Winter's  estate  is  liable  for  what  was  due  of  the  partner- 
ship debt  at  the  death  of  Mr.  Winter^  and  interest  upon 
it  at  5  per  cent,  considering,  in  that  calculation,  5000/. 
Ss.  Sd.  as  paid  on  the  30th  o(  November  1825. 

It  remains  to  be  considered  by  what  form  of  order 
effect  can  be  given  to  this  judgment.  I  have  already 
said  that  I  consider  the  petition  of  Mx.Bailtie  as  un- 
necessary and  irregular.    I  propose,  therefore,  to  dis- 

VoL.  IV.  I  miss 
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1838.  miss  it  with  costs,  which,  as  far  as  relates  to  the  costs, 
is  what  the  Vice-Chancellor's  order  directs.  The  ex- 
ception of  the  assignees  complains  of  what  the  Master 
has  stated,  and  insists  that  he  ought  to  have  found  the 
whole  debt  due  from  M.r.  InneSf  and  not  from  the  part- 
nership, and  that  the  value  of  the  French  stock  ought  to 
have  been  reported  as  due  from  Mr.  InneSf  and  not 
from  the  partnership.  This  exception  I  cannot  allow  — 
consistently  with  the  opinion  I  have  expressed— as  to  the 
general  debt,  nor  as  to  the  value  of  the  French  stock, 
because,  if  the  5000/.  be  considered  as  paid,  there  can 
be  nothing  in  question  in  this  cause  as  to  the  value  of 
the  French  stock,  or  from  whom  it  is  due ;  but  neither 
can  I  overrule  it,  because  I  think  it  correct  in  complain- 
ing that  the  Master  has,  by  his  report,  merely  stated 
the  facts,  and  come  to  no  conclusion,  and  in  insisting 
that  the  debt  ought  to  be  considered  as  diminished  by 
the  estimated  value  of  the  French  stock. 

I  think,  therefore,  that  the  correct  form  of  order  will 
be  to  dismiss  'NLr.Baillie's  petition  with  costs;  and,  upon 
the  exception,  to  refer  it  back  to  the  Master  to  review 
his  report,  with  a  declaration  that  so  much  of  the  debt  by 
his  said  report  found  to  have  been  due  from  the  firm  to 
Mr. BaiUie,  at  the  time  of  the  death  of  Mr' Winter ^  as 
shall  be  found  to  be  now  due  and  owing,  together  with 
interest  thereon,  is  to  be  considered  as  still  due  and  owing 
from  the  partnership,  and  not  to  have  been  assumed  by 
John  Innes  so  as  to  discharge  the  estate  of  the  testator, 
Mr.  Winter  (which  are  the  words  of  the  decree),  but 
that,  in  taking  the  account  thereof,  the  sum  of  5000/.  35.  Sd* 
is  to  be  considered  as  paid  and  satisfied,  and  therefore 
to  be  deducted  therefrom  as  and  from  the  30th  of  No^ 
vember  1825;  and  let  the  Master  include  and  state  in 
his  general  report,  or  in  any  separate  report  he  may 
make  of  the  debts  of  the  said  copartnership,  what  he 
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shall  find  to  be  the  amount  of  such  debt,  according  to 
the  directions  of  the  decree  in  this  cause. 

I  cannot  make  the  parties  excepting  pay  the  costs  of 
the  exception,  as  directed  by  the  Vice-Chancellor's 
order ;  and,  on  the  contrary,  as  some  proceeding  was 
necessary  from  the  course  adopted  by  the  Master  to 
bring  the  case  before  the  Court,  and  as  the  exception 
has  led  to  a  decision  which  was  necessary  for  the  pro- 
secution of  the  cause,  I  think  it  reasonable  that  the  costs 
of  it  should  be  paid  out  of  the  estate. 
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The  Sdidtor^General  and  Mr.  James  JRusseU,  for      3fay5o. 
Inneis  assignees.  *"^  *• 

Mr.  Knight  Bruce  and   Mr.  Sharpe^  for  Alexander 
BaiUie. 
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18S9. 


1859.        WEBB  and  Others  ».  The  MANCHESTER  and 
^^H  \°;"'  LEEDS  Railway  Company. 

May  8.  11 

nPHE  Defendants  having  carried  their  railway  through 
Principles  X  ^  ggi j  belonffing  to  the  Plaintiffs,  and  thus  divided 

upon  which  O     O  .        1      r    r 

the  Court  will  the  field  into  two  parts,  one  of  which  consisted  of  three 
^'risdiction  roods  and  seventeen  perches,  and  having  purchased  and 
over  bodies  paid  for  that  part  of  the  field  which  the  railway  actually 
liamenthas  "  occupied,  subsequently,  in  Juries  1838,  gave  notice  to 
given  powers  the  Plaintiffs  of  their  intention  to  take  the  piece  contain- 
compulsory  ing  three  roods  and  seventeen  perches.  The  line  of  the 
Durchases  of  railway  had  been  made  to  pass  through  the  field  in 
SemhlcyiYivX  question  by  means  of  a  cutting;  and  the  solicitor  of  the 
wiUnot^*^        company,  having,   before  the  filing  of  the   bill,  been 

allow  such        applied  to  to  state  the  purpose  for  which  the  company 
bodies  to  avail  .i.i        •  /»ii         .••^i  j  j 

themselves  of    wanted  the  piece  ot  land  containing  three  roods  and  se- 

their  parlia-      venteen  perches,  answered,  on  the  14th  of  December. 

roentary  , 

powers  by         1 838,  in  the  following  terms : — "The  land  is  wanted  im- 

h*"h  th"  d  Immediately  for  the  purpose  of  providing  the  company  with 

not  require  earth  for  making  the  embankment :  its  further  appropria- 

purpose  sau^  ^^^^  *^  "°^  settled.    If  any  part  of  it  should  not  ultimate- 

tioned  by  their  ly  be  required,  the  company  are  bound  to  offer  it  to  the 

ment.  former  possessors,  or  the  owners  of  the  adjoining  lands." 

Semble  also, 
that  although 
an  attempt  to        The  bill  was  filed  on  the  22d  of  December^  1838,  to 

Son  of  Un^d^  restrain  the  company  from  completing  the  proceedings 
has  been,  in  which  they  had  already  commenced  for  having  the 
stance,  made    value  of  the  piece  of  land  assessed  by  a  jury ;  and  from 

under  colour    taking  possession  of  it :  and  an  injunction  to  this  effect 

oi  tiie  powers  •      t*  *■ 

of  the  act  of     was  granted  by  the  Master  of  the  Rolls,  on  the  Sl-th  of 

parliament,       December  1838. 

when  not 

really  required  The 

for  the  bond  fide  purposes  of  the  act,  yet  if  the  land  afterwards  becomes  really 

necessary  or  desirable  for  such  bond  fide  purposes,  the  Court  will  not  interfere 

to  prevent  its  being  taken. 
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The  company,  by  their  answer,  filed  on  the  16th  ;of 
Marchf  lSS9i  admitted  that  there  was  no  embankment 
on  the  land  in  question,  and  that,  on  the  contrary,  the  line 
of  the  railway  over  the  field  in  question  was  intended  to 
be,  and  so  far  as  the  same  had  been  hitherto  formed,  had 
been  (as  by  reason  of  the  nature  and  situation  of  the  land 
it  must  necessarily  be)  made  and  formed  in  cutting :  but 
they  stated  two  purposes  for  which  they  required  to  take 
the  piece  of  land  containing  three  roods  and  seventeen 
perches;  viz.,  1st,  the  employment  of  the  soil  in  forming  an 
embankment  upon  a  neighbouring  part  of  the  line ;  and, 
2dly,  the  making  a  greater  slope  on  each  side  of  the  cut- 
ting ;  an  alteration,  the  necessity  of  which  had  been  ascer- 
tained in  the  month  of  September^  1838,  and  had  become 
still  more  evident  by  a  slip  or  falling  in  of  the  soil  on  the 
sides  of  the  railway,  occasioned  by  the  rains  of  the  au- 
tumn of  1838  ;  and  they  alleged  that  for  the  purpose  of 
preventing  any  slip  in  future  it  would  be  necessary  to 
remove  the  soil  from  the  surface  of  the  land. 
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After  this  answer,  the  Defendants  applied  to  the 
Master  of  the  Rolls  to  dissolve  the  injunction,  which  his 
Lordship  did. 

Tlie  PlaintiiTs  now  moved,  before  the  Lord  Chan- 
cellor, that  the  injunction  might  be  revived. 

The  Solicitor-General  and  Mr.  Cankrien^  for  the 
PlaintiiTs. 

Mr.  Wigram  and  Mr.jBacon,  for  the  Defendants. 


There  was  some  conflicting  testimony  of  engineers  as 
to  the  necessity  of  taking  the  piece  of  land  for  the  pur- 

I  3  pose 
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1839. 


Webb 

V. 

The 

Manchester 

and  Leeds 

Railway 

Company. 


pose  of  increasing  the  slope ;  and  at  the  condusion  of 
the  argument, 

The  Lord  Chancellor  said : 

I  will  read  the  affidavits  before  I  dispose  of  this  case ; 
because,  in  fact,  the  whole  question  turns  upon  what  is 
represented  on  different  sides  by  these  engineers.  Un- 
doubtedly, I  cannot  sanction  a  proceeding  which  shall 
make  me  the  judge  of  these  engineering  questions ;  but 
I  must  look  at  the  affidavits  for  the  purpose  of  seeing 
whether  this  transaction  is  a  bona  Jide  proceeding  upon 
the  powers  given  by  the  act,  or  whether  it  is  a  mere 
colour  to  cover  another  object,  which  there  seems  some 
reason  to  suspect,  at  least,  in  the  commencement.  Al- 
though it  may  be  the  case  that  subsequent  events  have 
given  the  company  a  title  which  they  had  not  in  the  be- 
gmning,  yet  if  it  appears  that  they  have  now  the  right  to 
take  this  land,  I  do  not  think  this  Court  will  interfere  to 
prevent  them  exercising  that  right ;  but  I  certainly  can- 
not sanction  their  judging  that  the  land  is  necessary 
for  the  purpose  of  the  act,  in  order  to  enable  them  to 
take  it  for  a  purpose  totally  and  entirely  distinct.  As  I 
have  already  said,  I  cannot  take  upon  myself  to  decide 
on  a  question  of  engineering,  whether  a  particular  piece 
of  land  is,  or  is  not,  necessary ;  but  I  will  look  at  the 
affidavits,  for  the  purpose  of  satisfying  myself  how  far 
the  parties  are  attempting  to  take  this  land  for  a  honSi 
Jide  purpose  provided  for  by  the  act.  The  piece  of  land 
in  question  is  extremely  small,  and  it  is  a  great  pity  that 
the  parties  cannot  come  to  some  arrangement  about  it 
There  is  another  observation,  however,  I  must  make ;  and 
that  is,  that  I  cannot  sanction  any  proceeding  by  which  a 
party  comes  here  for  the  purpose  of  making  a  better 
bargain ;  which,  on  the  part  of  the  Solicitor-General's 
clients,  I  think  is  not  impossible  to  have  been  the  object 
of  this  suit. 


The 
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The  Lord  Chancellor.  1839. 

I  have  read  these  affidavits}  which  leave  the  real  ques*        Wevb 
tion  between  the  parties  in  a  very  unsatisfactory  state.         J?* 
If  it  had  not  been  for  some  expressions  in  the  affidavit  MANCHssTxa 
which  has  been  filed  on  the  part  of  the  compatiy,  I     ^R^^y^gy  * 
should  have  felt  very  little  doubt  that  they  were  not  en-     Company, 
titled  to  the  whole.    An  engineer,  on  the  part  of  the      April  is. 
company,  has  sworn  that  he  considers  the  whole  is  ne- 
cessary.    Now,  if  I  look  to  what  was  originally  stated 
as  the  proposed  object  of  obtaining  the  earth,  namely, 
that  it  was  wanted  for  the  purpose  of  making  an  em- 
bankment at  a  little  distance ;  which  was  the  only  rea- 
son suggested  originally,  and  which,  throughout  the  last 
affidavit,  is  suggested  as  a  principal  reason ;  and  when  I 
find  that  the  extent  of  the  land  from  the  line  of  the 
railway  is  greater  than  is  necessary  to  make  the  slope, 
even  the  most  gradual  that  is  suggested  ever  to  be  made 
upon  any  railway,  I  have  great  difficulty  in  coming  to  the 
conclusion  upon  that  affidavit,  that  the  whole  of  this 
land  is  necessary  to  be  taken ;  and  if  the  affidavit  on  the 
other  side,  on  the  part  of  the  Plaintiffs,  had  been  more 
specific  than  it  is,  and  had  enabled  me  to  say  what 
part  of  the   land  was  necessary  and   what  part  was 
not,  I  think  I  should  have  known  what  was  the  right 
course  to  have  been  adopted  with  regard  to  the  question 
before  me,  which  is,  simply,  what  poi^^ion  of  the  land  is 

0 

fairly  required,  and  may  be  judged  to  be  required,  for  the 
purpose  of  the  cutting.  I  throw  out  of  consideration  en- 
tirely that  which  has  been  abandoned,  in  fact,  at  the  bar; 
namely,  any  case  independent  of  such  case  as  comes  within 
the  clause  of  the  act  authorising  a  purchase.  [His 
Lordship  then  proceeded  to  examine  the  allegations  in 
the  Flaintifis'  affidavits,  as  to  the  necessity  of  taking 
the  land  for  the  purpose  of  increasing  the  slope,  and 
continued :  — ] 
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18S9.  It  is   impossible   to  come  to  any  satisfactory   con- 

^^^^^^■'^     elusion  upon  that  affidavit,  as  to  what  portion  of  the 
V.  land,   according  the  deponent's   own  statement  of  the 

Manchester   Practice  of  engineers,   will   or  will  not   be   necessary 
and  Lekds     for  effecting  the  slope  in  this  particular  piece  of  land. 
Company.      ^"'  ^  ^"^  ^^''y  unwilling  to  dispose  of  the  case  in  that 
state  of  the  evidence,  because  I  think  it  is  of  very  con- 
siderable importance  in  either  view  of  the  case.     The 
contest  is,  in  fact,  merely  about  money.     It  is  quite 
clear  these  proprietors  cannot  want  a  slip  of  twenty  or 
thirty  yards ;  therefore,  the  contest  is  merely  about  the 
price.     At  the  same  time,  it  is  extremely  important  to 
watch  over  the  interests  of  those  whose  property  is  af- 
fected by  these  companies,  to  take  care  that  the  company 
shall  not,  in  any  misrepresentation  they  may  make,  if 
they  have  made  any,  be  permitted  to  exercise  powers 
beyond  those  which  the  act  of  parliament  gives  them,  and 
to  keep  them  most  strictly  within  the  powers  of  the  act  of 
parliament.    The  powers  are  so  large  —  it  may  be  neces- 
sary for  the  benefit  of  the  public,  —  but  they  are  so  large, 
and  so  injurious  to  the  interests  of  individuals,  that  I 
think  it  is  the  duty  of  every  Court  to  keep  them  most 
strictly  within  those  powers ;  and  if  there  be  any  rea- 
sonable doubt  as  to  the  extent  of  their  powers,  they  must 
go  elsewhere  and  get  enlarged  powers ;  but  they  will  get 
none  from  me,  by  way  of  construction  of  their  act  of 
parliament. 

Now  here  we  have  the  exact  measurements.  Upon  the 
affidavit  we  have  the  description  of  the  state  of  the  soil, 
which  is  not  contradicted  on  the  other  side.  There 
seems,  therefore,  every  possible  material  necessary  to 
enable  a  scientific  person,  an  engineer,  to  come  to  a 
satisfactory  conclusion  as  to  what  would  be  necessary  in 
order  to  secure  the  slope  to  this  part  of  the  railway. 

I  do 
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I  do  not  apprehend,  therefore,  that  there  will  be  any        1839. 
difficulty  whatever  in  getting  the  opinion  of  some  person,     ^[X*^^ 
unconnected  with  the  parties  and  the  work  in  question,  v. 

and  beyond  all  suspicion,  who,  taking  the  evidence  of  the  **      ^ 
facts  as  they  appear  upon  these  affidavits,  would  inform     and  Leeds 
me  what  portion  of  this  field,  in  his  opinion,  will  be  ne-     Compfmy. 
cessary  to  be  taken,  in  order  effectually  to  secure  the 
work  in  question,  that  is  to  say,  the  cutting ;  and  if  the  ^ 

Plaintiffs  wish  to  furnish  me  with  any  evidence  of  that 
sort,  I  will  postpone  the  further  consideration  of  this 
case,  with  liberty  for  each  side  to  produce  to  me  affida- 
vits upon  that  point 


The  question  stated  by  the  Lord  Chancellor  was  after-  Mai/  8. 
wards  referred  to  an  engineer  agreed  upon  by  both 
parties,  and  he  reported  that  a  part  only  of  the  piece  of 
land  in  question  was  required  for  the  purpose  of  increas- 
ing the  slope,  and  the  Lord  Chancellor  then  ordered, 
upon  tlie  application  of  the  Plaintiffs,  that  an  injunction 
should  be  awarded  to  restrain  the  Defendants  from 
going  before  the  Jury  to  claim  more  of  the  land  than 
was  stated  in  the  engineer's  report  to  be  necessary. 
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When  a  com-   HPHE  principal  question  in  this  cause  was  whether 

"^  or  not  the  Defendants,  who  permanently  required 
part  of  a  yard  belonging  to  the  Plaintiffs,  were  compel- 
lable to  purchase  the  whole  of  it.  In  the  precept,  how- 
ever, which  the  Defendants  had  issued  to  the  sheriff  for 
summoning  the  jury  to  assess  the  value,  they  had,  by  feet 
and  inches,  and  by  reference  to  a  plan,  described,  as 
being  that  which  they  wanted,  a  part  of  the  yard 
which  did  not  correspond  with  that  for  the  purchase 
of  which  they  had  previously  required  the  Plaintifis  to 
treat ;  for  the  description  and  reference  in  the  precept 
excluded  a  portion  of  what  had  been  described,  by  re- 
ference to  a  plan,  in  the  notice  to  treat,  and  included  a 
portion  which  was  not  referred  to  in  the  notice.  The 
Plaintiffs,  therefore,  in  moving,  in  the  terms  of  the 
prayer  of  their  bill,  for  an  injunction  to  restrain  the  De- 
fendants from  proceeding  upon  the  precept,  and  upon 
any  other  precept  for  a  similar  purpose,  and  from  enter- 
ing upon  the  land  mentioned  or  referred  to  in  the  pre- 
x;ept,  objected  to  the  precept,  in  the  first  place,  upon 
the  ground  that  it  did  not  correspond  with  the  notice ; 
and  they  afterwards  proceeded  to  argue  the  question 
whether  the  yard  was  one  which,  under  the  provisions 
of  the  act  of  parliament,  the  company  were  compel- 
lable to  purchase  in  its  entirety,  if  at  all. 

Mr.  Wigram  and  Mr.  Walker^  for  the  Plaintiffs. 

Mr.  Jacoby  Mr.  Richards^  and  Mr.  Bigg^  for  the  De- 
fendants. 


pany  em- 
«powered  by 

Earliament 
as  given 
notice  to  an 
owner  of  land 
to  treat  for 
the  purchase 
of  a  part  of 
it,  but  the 
owner  and  the 
company  can- 
not agree 
upon  the 
terms,  and  the 
company, 
therefore, 
issues  a  pre* 
cept  to  the 
sheriff  to 
summon  a 
jury  to  assess 
the  value,  the 
part  of  the 
land  which  is 
described  in 
the  precept  as 
bein^  that  of 
whicn  the  jury 
are  to  assess 
the  value, 
must  be 
neither  less 
nor  more  than 
that  for  the 
purchase  of 
which  the 
owner  has 
already  been 
required  by 
the  notice  to 
treat. 


The 
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7%^  Lord  CHANCELLOR.  18S9. 


In  considering  cases  which  arise  under  these  acts  of       Stone 
parliament,  the  law  which  is  to  regulate  the  transactions         j^'^ 
between  the  parties  is  found  only  in  the  acts  themselves  ;    Commercial 

Rbiiw&v 

and  the  first  question  to  be  asked  is,  whether  what  is  CompaDv. 
intended  to  be  done  is  in  strict  conformity  with  that 
which  the  act  requires ;  for,  if  not,  the  Court  will  not 
permit  the  company  to  deal  with  the  property,  and 
leave  the  parties  interested  in  it  to  take  the  chance  of 
a  decision  in  their  favour  after  the  injury  has  been  com- 
mitted. 

Now,  I  have  no  doubt  that,  in  this  case,  the  company 
have  not  done  that  which  the  act  requires.  In  the  first 
place,  in  extending  the  injunction,  as  I  am  about  to  do, 
so  as  to  prevent  proceedings  under  this  precept,  I  think 
I  am  doing  nothing  more  than  the  Vice-Chancellor  has 
in  fact  done.  The  Vice-Chancellor  has  prohibited  the 
company  from  proceeding,  except  with  relation  to  what 
was  included  in  the  notice ;  and  nobody  can,  by  possi- 
bility, find  out  what  was  included  in  the  notice.  Nothing 
can  be  more  vague. 

Two  plans  have  been  produced,  both  coming  from 
the  company,  which  differ  very  much,  and  from  which 
no  one  can  tell  what  is  the  property  to  which  the  notice 
applies.  It  would  be  impossible  to  ascertain  when  the 
parties  were  on  the  right  side  of  the  line,  and  when  they 
were  on  the  wrong  side.  That,  of  itself,  is  a  very  serious 
objection  to  the  injunction  which  the  Vice-Chancellor 
has  granted ;  for  the  Court  would  find  it  extremely  dif- 
ficult, if  not  impossible,  to  treat  any  party  as  guilty  of  a 
breach  of  the  injunction.  But,  in  looking  at  the  earlier 
parts  of  the  transaction,  I  find  that  this  act  contains  a 
provision  which  is  similar  to  that  which  is  contained 

in 
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1839.        in  other  acts  of  the  kind,   viz.,  the   company,   being 
^"^"^^^""^"^     minded  to  take  particular  property  for  the  purposes  of 

STONE 

9.  the  act,  are  required  to  give  notice  to  the  party  whose 

CoMMKRciAL  P^^P^^ty  ^^  ^^ ;  and  that  party  is  to  communicate,  within 

Railway  a  certain  time,  to  the  company,  what  is  the  nature  of  his 

onipam.  jjjjgj.gg^.  jjj  ^jjg^  property,  and  what  amount  he  is  willing 

to  take  as  the  price  of  it. 

That  notice  and  counter-notice  having  been  given,  the 
parties  are  in  a  condition  to  come  to  an  agreement.  If 
they  can  agree,  either  as  to  the  whole  or  as  to  part,  then, 
so  far  as  that  agreement  extends,  the  question  is  settled. 
The  act  uses  the  words  "  the  lands  in  question."  If  the 
parties  agree,  the  lands  become  the  lands  of  the  com- 
pany; but  if  they  do  not  agree,  then  they  are  still 
^Mands  in  question;''  and  the  act  provides  means  by 
which  the  value  is  to  be  ascertained  as  to  the  lands  in 
question.  The  lands  in  question,  as  to  which  the  value 
is  to  be  ascertained,  arc  the  lands  mentioned  in  the 
notice.  The  moment  the  company  have  given  the 
notice,  the  relative  situation  of  vendors  and  purchasers 
is  constituted  between  the  parties,  and  the  value  of  the 
property  (if  the  parties  cannot  agree)  is  to  be  ascer- 
tained by  reference  to  a  jury,  to  be  summoned  from  the 
county  or  district  within  which  the  property  is  situate. 
I  am  not  called  upon  now  to  consider  the  case  which. 
Mr.  Jacob  has  put,  of  a  house  standing  partly  in  one  dis- 
trict and  partly  in  another.  All  this  property  is  in  one 
district 

The  company  give  notice  of  their  intention  to  take 
certain  property,  the  plan  of  which  is  attached  to  the 
notice.  ^Fhe  line,  as  shewn  on  the  plan,  runs  through  the 
yard  and  land  of  the  Plaintiffs.  In  that  notice  the  com- 
pany place  themselves  in  the  character  of  persons  con- 
tracting to  purchase  with  the  Plaintiffs.    The  parties  not 

having 
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having  come  to  an  agreement,  the  company  resort  to  that        1 8S9. 
power  which  the  law  gives  them  of  bringing  the  case  before     ^^^'^"^'^ 
a  jury ;  and  the  course  they  adopt  is  to  abandon  a  large  v. 

part  of  the  land  included  in  their  notice,  and  to  include    qq^^^cial 
in  the  precept  a  large  part  of  it^  which  was  not  included       Railway 
in  the  notice.     What  reference,  then,  has  the  notice        o"ip»"y- 
to  that  upon  which  the  company  propose  to  take  the 
opinion  of  the  jury  ?  It  is  admitted  that,  as  to  that  part  of 
the  land  which  was  not  included  in  their  notice,  they 
cannot  proceed  before  the  jury.     But  what  are  the  jury 
commanded  to  do  ?    They  are  commanded  to  inquire 
what  is  the  value  of  the  property  included  in  the  precept, 
and  that  not  only  by  description,  but  by  feet  and  inches ; 
and  they  have  no  authority  but  to  determine  the  value  of 
the  lands  comprised  in  the  precept. 

The  act  requires  that  all  the  company  does  shall 
be  preceded  by  a  notice ; — a  notice  of  that  which  is  to  be 
the  subject  of  the  inquiry  before  the  jury ;  and  if  I  were 
to  hold  that  they,  might  exclude  from  the  consideration 
of  the  jury  part  of  that  which  was  comprised  in  the 
notice,  it  would  be  in  the  power  of  the  company,  after 
having  given  notice  to  take  particular  property,  to  sub- 
divide that  property  into  as  many  subjects  of  inquiry 
before  the  jury  as  they  might  think  fit.  I  am  not, 
therefore,  to  consider  difficulties  that  might  arise  under 
other  circumstances,  such  as  part  having  been  agi*eed 
on,  and  part  not.  I  am  to  consider  the  case  of  one 
entire  notice  applying  to  land  within  the  division  from 
which  the  jury  are  summoned. 

I  find  no  authority  to  subdivide  the  contract,  as  the 
company  have  done  in  this  case,  and  that  without  any 
new  notice  to  the  party,  who  has  no  means  of  knowing 
what  it  is  which  is  to  be  the  subject  of  inquiry  before 
tlie  jury.    If  the  company  could  do  that,  they  would 

not 
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not  be  bound  to  complete  their  contract,  and  when  the 
parties  came  before  the  jury,  the  owner  might  be  told 
that  it  was  not  the  intention  of  the  company  to  take  the 
opinion  of  the  jury  upon  the  value  of  that  which  was 
comprised  in  the  notice,  but  upon  the  value  of  a  small 
part  of  it  only ;  for  if  they  are  not  bound  by  the  notice, 
they  may  take  the  jury's  opinion  upon  any  part  of  the 
land,  without  any  intimation  to  the  owner  as  to  what 
part  that  is  to  be. 

It  is  said  that,  in  this  case,  no  inconvenience  of  that 
kind  would  be  sustained,  because  it  has  appeared  in 
the  course  of  the  discussion,  here  in  Court,  what  part  of 
the  property  the  company  intended  to  take ;  but  I  appre- 
hend that  nobody  could  tell,  before  the  discussion,  what 
it  was  as  to  which  the  opinion  of  the  jury  would  be 
asked  ;  and  it  is  quite  obvious,  that  if  the  act  gives  the 
company  the  power  of  doing  what  they  were  about  to 
to  do  here,  they  were  not  bound  to  communicate  to  their 
opponents  what  they  intended  to  do ;  and  if  so,  they 
might  come  to  the  jury  and  ask  the  opinion  of  the  jury 
as  to  part  of  the  land  with  respect  to  which  the  other 
party  had  no  notice. 

It  is  obvious  that  this  power  is  not  within  the  terms  of 
the  act  of  parliament,  and  that  it  is  also  extremely  in* 
convenient  to  all  persons  with  whom  the  company  might 
deal :  and  the  company  must  find  the  power  within  the 
act  of  parliament,  or  they  have  no  right  to  it  at  all. 
The  proceeding  before  the  jury  must  be  consistent  with 
the  precept,  and  the  precept  must  be  consistent  witli  tlie 
notice. 


Unfortunately,  therefore,  the  whole  of  yesterday  was 
occupied  in  discussing  a  question  upon  which  I  am  pre- 
cluded from  entering,  because  I  find  myself  under  the 

necessity 
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necessity  of  deciding  upon  the  preliminary  point     The  1839. 

main  question  will  probably  come  before  me  again.     I  ""^^^^^^^ 

hope  it  will  be  borne  in  mind  that  I  have  a  very  perfect  v. 

recollection  and  a  very  full  note  of  the  argument  upon  it  Commercial 

Railway 

Extend  the  injunction  against  proceeding  under  this  ^' 
precept 


HOARE  V.  JOHNSTONE  (a).  ibss. 

Nov.  6,  7. 

npHIS  case  came  before  the  Court  on  exceptions  to  the  A  part  of  an 

■■•    Master's  report,  and  the  principal  question  was,  be^a^owed™*^ 

whether  two  closes,  called  the  Upper  Justice  and  the  unless  it  be  so 

Lower  Justice,  were  comprised  in  a  lease  of  some  pro-  f^^gj  ^  ^^ 

perty,  of  the  rents  of  which  the  Master  had  been  directed  prevent  such 

-  partial  allow- 

to  take  an  account  ance. 

On  the  ar- 
gument of 

The  Master  had  considered  that  both  the  closes  exceptions  to 
were  comprised  in  the  lease,  and  had  taken  an  account  report^an  ob- 
of  the  rents  of  them,  and  had  charged  the  Defendant  jection  as  to 

•^1         -I  ^  i«     1  the  admissi* 
With  such  rents  accordingly.  bHity  of  evi- 
dence may 
Drevail  al* 

The  Defendant    excepted  to  the   Master's  report  though  it  does 

The  first  exception  affirmed  that  the  Master  ought  not  not  form  the 

*^  •  °  subject  of  an 

to  have  certified  that  the  two  closes  were  demised  by  the  exception. 
lease,   such  lands  not  being  comprised  therein;   the 
second  exception  affirmed  that  the  Master  ought  not  to 
have  taken  an  account  of  the  rents  and  profits  of  the 
two  closes,  *^  the  same  not  being  included  in  the  said 

decree 

(a)  The  reporters  are  indebted  to  Mr.  Beavan  for  the  note  of 
thucase. 
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decree  or  in  the  said  lease ;"  and  the  third  exception  af- 
firmed that  the  Master  ought  not  to  have  charged  the 
Defendant  with  the  rent  of  the  two  closes,  *^  by  reason 
of  the  said  lands  and  hereditaments  not  being  contained 
in  the  said  decree,  or  comprised  in  the  lease  to  the 
Defendant." 


Mr.  ^i^a;72  and  Mr.  Elderton  contended,  that  as  it 
appeared  clear  that  the  close  called  the  Upper  Justice 
was  included  in  the  lease  and  decree,  it  was  immaterial, 
for  the  purposes  of  these  exceptions,  whether  the  field 
called  the  Lower  Justice  was  included  or  not,  as  the  ex- 
ceptions must  fail,  if  it  was  not  made  out  that  neither  of 

these  closes  was  in  the  lease.    Pearson  v.  Knapp*  {a) 

« 

The  Solicitor-Generalf  and  Mr.  Beavauj  contrdj  cited 
Moore  v.  Lang  ford  {b)^  and  were  stopped,  as  to  this 
point,  by 

The  Lord  Chancellor,  who  said  that  there  was  no 
doubt  that  an  exception  might  be  allowed  in  part,  unless 
it  were  so  specially  framed  as  to  prevent  it. 


The  Master,  as  appeared  from  his  report,  had  re- 
ceived secondary  evidence  of  a  deed,  no  reason  being 
given  for  the  non-production  of  the  original.  No  ex- 
ception had  been  taken  to  the  report  on  this  ground. 

The  Solicitor-General  and  Mr.  Beavan  objected 
that  this  evidence  was  inadmissible,  and  must  be  re- 
jected. 

Mr. 


(a)  1  Mylne  4-  Keen^  512. 


(&)  6  Simons,  525. 
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Mr.  Wigram  and  Mr.  Elderton  insisted,  that  it  was 
not  competent  for  the  Defendant  to  take  this  objection, 
since  he  had  not  excepted  to  the  Master's  report  on 
that  point ;  but 

The  Lord  Chancellor  rejected  this  evidence. 


18S8. 


Hoars 

V. 

Johnstone. 


GARDNER  v.  LACHLAN. 


Matf  S» 
Nov.  21, 


Sir  W.  Home  and  Mr.  Koe^  for  the  Appellants. 
Mr.  Jacob  and  MuSievens,  for  the.  Plaintiff. 
Mr.  Richards^  for  the  Defendant  LacUan, 


^■^HE  Defendants,  the  assignees  of  John  Scott  a  bank-  A.y  on  behalf 
"^   r up t,  appealed  against  the  decree  made  by  the  Vice-  of^hepwner 
Chancellor  in  this  cause.     The  argument  and  judgment    ered  into  u 
in  the  Court  below,  first  on  a  motion,  and  afterwards  a   ^ith^ll!" 'l^T^ 
the  hearing,  will  be  found  in  Mr.  Simons's   Reports ,  which  B. 

where  the  material  facts  of  the  case  are  stated  at  large,  (a)  to  A.,  on  the 

owner's  be- 
half, a  certain 
sumforfreight* 
The  owner 
afterwards  as- 
signed all  the 
freight  accru- 
ing under  the 
charter-party 
to  6'.,  a&  a 

The  arguments  urged  in  support  of  the  appeal  were  security  for  n 
substantially  the  same  as  had  been  resorted  to  before  gave  notice  of 
the  Vice-Chancellor.  ^^^  o^>«n; 

mcnt  to  if., 
but  not  to  B, 
The  following  authorities  were  cited ;  —  SchacJc  v.  Ari"  The  owner 

thony  (i),  RyaU  v.  Bowles  (c),  Jones  v.  Gibbons  (d),  Ex  sequently 

parte  become  bank- 
rupt, it  was 

(a)  6  j^im. 407.;  and  8  Sim,  1 SS.  (c)  1  Ves,  sen.  548.  held  that  the 

(b)  1  M.  4-  S.  573.  (rf)  9  Vet.  407.  arrears  of 

freight  were 

not  in  hi!>  order  and  disposition  at  the  time  of  his  bankruptcy 
Where  a  trader  assigns  a  debt,  the  only  person  to  whom  notice  of  the  assignment 
need  be  given,  in  order  to  vest  a  good  equitable  title  in  the  assignee,  is  the  party 
from  whom  the  trader  was  to  have  received  payment  of  the  money ;  in  other  wordi»y 
the  party  holding  the  property  at  the  order  and  disposition  of  the  trader. 

Vol.  IV.  K 
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18S8.       parte  Kensington  {a\   Ex  parte  Monro  (6),   Ex  part^ 

jf^^^^^      Tennyson  (c).  Ex  parte  Richardson  {d\  Ex  parte  New-' 

V,  ton  (e)j  Ex  parte  Waithman  {g)j  Smith  v.  Smith  (A),  7i6- 

Lachlan.      ^^^^  ^   George  (/),  Macbeath  v.  Haldimand  (*),  £r  ;?ar/^ 

Alderson  (/),  £x  ^ar/^  Sow/^  (iw),  Douglas  r.  Russell  {n)^ 

Abbott  on  Shipping,  p.  163.,  5th  ed. 


Ifov.  21.  77/^  Lord  Chancellor. 

The  facts  of  this  case,  being  very  fully  stated  in  the 
two  reports  of  it,  upon  different  stages  in  the  Court  be- 
low (o),  need  not  be  again  repeated.  The  only  question 
is,  whether  the  notice,  given  to  Lachlan,  of  the  assign- 
ment made  to  the  Plaintiff,  was  sufficient  to  take  the  case 
out  of  the  tenth  and  eleventh  sections  of  the  21  James  1. 
r.  19.,  or  whether  notice  ought  also  to  have  been  given 
to  the  Lords  of  the  Admiralty ;  for,  independently  of 
this  objection,  no  question  can  arise  as  to  the  Plaintiff*'s 
title. 

Scott  was  bonajide  indebted  to  the  Plaintiff,  and  being 
pressed  for  payment,  by  an  indenture  of  the  13th  of 
August  1832,  he  assigned  to  the  Plaintiff  all  the  freight 
that  might  become  due  by  virtue  of  a  certain  charter- 
party  under  which  a  ship  belonging  to  him  was  at  that 
time  upon  her  voyage.  On  the  27th  of  the  same  month 
of  August^  notice  of  the  assignment  was  served  by  the 
Plaintiff  upon  Lachlan^  to  whom  the  freight  was  by 
the  charter-party  made  payable;  and  on  the   15th  of 

Jatmary 

(a)  2  Vei.  4-  jB.  7y.  (»)  5  Ad.  ^  Ettis,  107. 

(b)  Buck,  ZOO.  \k)  1  T.  iJ.  172. 
(r)  Mont,  4-  Bligh,  67.                   (/)  1  Mad.  53. 

(d)  Buck,  4S0.  (wi)  3  Swan.  392. 

(e)  2  Mont.  ^  Ayr.  61.  (n)  4  Sim.  524.;  and  1  Afj^ne 
(g)  2  Mont,  4"  Ayr.  364.            4"  Keen,  488. 

(/«)  2  Crom.  4*  Meet.  231 .  (o)  6  5tm.407. ;  and  8  ^m.  1 25. 
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January  1883  Scott  became  bankrupt,  the  ship  having 
completed  her  voyage  in  the  month  oi  September  1832. 

The  whole  question  turns  upon  the  charter*party, 
and  the  rights  and  liabilities  of  the  parties  under  it.  It 
is  an  instrument  under  seal,  dated  the  20lh  of  March 
1832,  and  the  parties  to  it  are  the  Commissioners  of  the 
Navy  and  the  Defendant  Lachlan  ;  who  is  described,  in- 
deed, as  acting  for  and  on  behalf  of  the  owners,  but  he 
only  is  the  party  to  it.  Lachlan^  on  behalf  of  the  owners, 
thereby  enters  into  all  the  necessary  covenants  and 
agreements ;  and  in  consideration  of  the  covenants  and 
conditions  being  performed  by  Lachlan  on  behalf  of  the 
owners,  the  Commissioners,  on  behalf  of  his  Majesty, 
covenant  and  agree  to  pay  to  LacJdanj  on  behalf  of  the 
owners,  certain  freight ;  one  half  to  be  paid  by  the  Lords 
of  the  Treasury  upon  certificate  of  the  ship  having 
sailed,  and  the  remainder,  by  the  Lords  of  the  Treasury, 
upon  the  production  of  proper  certificates  of  the  voyage 
having  been  completed  and  the  conditions  performed : 
and  for  the  due  performance  of  all  the  covenants  and 
conditions  Lachlan  bound  himself,  his  heirs,  executors, 
and  administrators,  unto  the  Commissioners,  in  the  penal 
sum  of  1000/.  At  the  date  of  the  assignment  to  the 
Plaintiff,  part  of  the  freight  had  been  paid ;  part  was  not 
payable,  and  notice  of  the  transaction  was  immediately 
served  by  the  Plaintiff  upon  Lachlan^  but  not  upon  any 
other  person. 


1838. 


Gabdnee 

9. 

Lachlan. 


When  the  doctrine  was  first  entertained  that  debts 
due  to  a  trader  were  within  the  21  James  1.  c.  19.,  it 
became  necessary  to  lay  down  some  rule  by  which  such 
property  might  become  capable  of  a  secure  assignment. 
It  was  considered  that  the  debt,  whilst  unpaid,  was  in 
the  order  and  disposition  of  the  trader,  inasmuch  as  he 
could  demand  payment  of  it  when  due,  or  direct  pay- 
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Gardner 

9. 

Lachlan. 


ment  to  be  made  to  any  other  person;  and  it  was 
therefore  held  that  notice,  authorised  by  the  creditor, 
to  the  debtor,  of  the  fact  that  the  debt  had  been 
assigned  to  another,  as  it  prevented  it  from  thereafter 
being  so  in  the  order  and  disposition  of  the  trader, 
would  prevent  the  debt  from  being  within  the  operation 
of  the  21  James  1. 


Such  are  the  reasons  upon  which  the  rule  is  rested 
by  Mr.  Justice  Burnet  and  Chief  Baron  Parker^  in  the 
case  of  Ryall  v.  Ramies,  (a)  In  Jojies  v.  Gibbons  {b). 
Sir  William  Grant  seems  to  doubt  whether  there  was 
sufficient  ground  to  require  sucli  notice,  but  supposes  it 
to  have  been  thought  requisite,  as  otherwise  the  debtor 
might  safely  pay  the  money  to  the  person  who  had, 
without  his  knowledge,  ceased  to  be  his  creditor.  That 
such  notice  to  the  debtor  is  necessary,  cannot  now  be 
questioned ;  but  the  ground  of  the  rule  so  established 
rests  wholly  upon  this,  that  the  party  to  whom  the 
notice  is  to  be  given  is  the  party  from  whom  the  trader 
was  to  receive  payment,  —  in  other  words,  the  party 
holding  the  property  at  the  order  and  disposition  of  the 
trader,  and  which  order  and  disposition  is,  for  the  future, 
to  cease  in  consequence  of  the  notice. 


Upon  this  principle,  no  notice  can  be  necessary  to 
any  party  from  whom  the  trader  is  not  to  receive  pay- 
ment, or  who  does  not  hold  any  property  at  the  order 
or  disposition  of  the  trader.  Did,  then,  the  Commis- 
sioners of  the  Navy,  the  Lords  of  the  Admiralty,  or  the 
Lords  of  the  Treasury,  stand  in  this  situation  in  the 
present  case?  It  was,  it  seems,  for  another  purpose, 
made  known  who  were  the  owners  of  the  ship ;  but  for 
the  purposes  of  the  contract  Lachlan  the  broker  was  the 

only 
(a)  1  Vet.  8en.pp.364«  and  967.  {b)  9  Ftff.407. 
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only  person  with  whom  the  public  officers  had  any  deal- 
ings. To  him  they  looked  for  the  performance  of  the 
conditions,  and  to  him  alone  were  the  payments  of  the 
freight  to  be  made.  It  was  obviously  more  convenient 
to  deal  with  one  known  and  responsible  person  than 
with  several  unknown  owners.  Did  this  charter-party 
give  to  the  owners  any  right  or  remedy  against  these 
public  officers  ?  The  form  in  which  it  was  made  was 
obviously  adopted  to  prevent  any  such  effect  In  Schack 
V.  Anthony  {a)  and  Lefevre  v.  Boyle  (£),  the  attempts  to 
establish  such  right,  and  to  enforce  a  remedy  on  behalf 
of  the  owners,  failed;  and  these  cases  prove  that  no  such 
right  or  remedy  exists.  When,  indeed,  the  freight  had 
been  paid  to  Lachlanj  he  became  debtor  for  the  amount. 
Notice,  therefore,  was  very  properly  given  to  him,  but 
was  not  necessary  to  any  other  party.  If  any  cases 
have  required  notice,  under  such  circumstances,  to  any 
other  party,  they  must  have  departed  from  the  reason- 
ing upon  which  tlie  rule  is  rested  in  Syall  \.  Bowles 
and  Jones  v.  Gibbons :  but,  upon  examining  the  cases 
cited,  I  do  not  find  that  they  have  done  so. 
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1838. 


Gardner 
Lachlan. 


I  am  therefore  of  opinion  that  the  Plaintiff  is  entitled 
to  the  freight  in  question,  and  that  the  Vice-Chancellor's 
decree  is  right,  and  that  this  appeal  must  be  dismissed 
with  costs. 


(a)  \M.4r  S,  573. 


(b)  3B.^AdoLS77, 
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^iT  \!'  TAYLOR  V.  SALMON. 

Nov,  24. 

Decree  for  HpHIS  was  a  suit  instituted  by  John  Taylor  the  elder 
perfcH-mance  ^^^  three  other  persons,  described  as  directors  and 

of  a  lease  to     co-partners  of  the  Dunalley  and  Tipperary  Minify  Com- 

the  Plaintiffs,  ^  ,    .    ,r     r     i  i  int.  u 

according  to  pc^ny^  on  benali  ot  themselves  and  all  other  the  co- 
the  terms  of     partners  of  the  company,  against  John  Salmon  and  Lord 

an  agreement    *^  r     j'    ^  ^ 

entered  into     Dunalley.     Its  object  was  to  obtain  a  declaration  tliat 

two^Defend-  ^^^  Plaintiffs  and  their  copartners,  the  other  members 
ants;  it  ap-  of  the  company,  were  entitled,  as  between  themselves 
one*^ofthe De-  ^^^  Salmon^  to  have  the  benefit  of  a  certain  agreement, 

fendants,  who    ^hich  Salmon  had  made  with  Lord  Dunalley^  for  a  lease 

resisted  the  -         ,  r    ^       -r^        n  ^   rwj- 

decree  and       of  such  parts  of  the  Dunalley  and  Itpperary  mines  as 

claimed  the  Yay  under  Lord  DunaUet/s  estates  in  the  county  of  Tip^ 
a^eement  for  perary,  in  Ireland^  and  a  declaration  that  Salmon  was  a 
as^gentofuie  trustee  for  the  Plaintiffs  in  respect  of  such  agreement; 
Plaintiffs  in  and  that  Lord  Dunalley  might  be  decreed  to  execute  a 
the  lease  from  '^ase  to  the  Plaintiffs,  in  trust  for  the  company,  accord- 

his  co-defend-  j^nr  to  the  terms  of  such  agreement, 
ant,  so  that  °                                              ° 
his  own  inten- 
tion was  ini-  The  bill  stated,  among  other  things,  that,  in  making 

the  Court  ^^^  agreement  in  question  with  Lord  Dunalley  (the 
being  satisfied,  terms  of  which  were  alleged  to  be  defined  with  suffi- 
upon  the'evi-    cient  precision,  by  reference  to  the  terms  of  a  former 

dence,  that  l^nse  ffranted  by  his  Lordship  to  Messrs.  Hodgson. 
the  real  object  ^  j  r  o       j 

and  under-  and  by  the  subsequent  correspondence  and  dealings  of 
t^"comract-     ^^®  parties),  Salmon  had  acted,  and  so  Lord  Dunalley 

ing  parties  was  well  knew,  merely  as  the  agent  and  on  the  behalf  of 
an  agreement  , 

for  a  lease  for  ^^^ 

the  benefit  of  the  Plaintiffs. 

To  a  suit  by  the  directors  of  a  joint  stock  company,  on  behalf  of  themselves  and 
all  other  the  shareholders,  seeking  to  have  the  benefit  of  an  agreement  entered  into 
by  an  agent  of  the  company,  it  is  not  necessary  that  all  the  shareholders  should  be 
made  parties. 

A  person  who  sets  up  a  title  adverse  to  the  company,  may  bejproperly  made  ^a 
Defendant  in  such  a  suit,  although  he  also  sustains  the  character  of  a  shareholder. 
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the  Plaintiff  Taylor;  on  the  distinct  understanding,  how-  1838. 
ever,  that  the  benefit  of  the  agreement,  when  obtained, 
should  be  communicated  to  a  joint  stock  company,  which 
Taylor  was  then  projecting  for  the  purpose  of  working 
the  mines,  and  which  was  shortly  afterwards  organised 
and  constituted  accordingly.  The  bill  further  stated 
that  it  was  part  of  the  arrangement  between  Taylor  and 
Salmon  that  the  latter  should  receive  a  ^^^d  share  in  the 
proposed  joint  stock  company,  by  way  of  remuneration 
for  his  services  in  negociating  the  lease  with  Lord 
Dunalley. 

The  bill  alleged  that  the  profits  and  property  of  this 
company  were,  by  agreement  between  themselves,  con- 
sidered as  apportioned  into  128  shares,  which  were  held 
accordingly  by  the  Plaintiffs  and  the  other  members  of 
the  company  in  different  proportions  as  among  them- 
selves ;  that  such  other  members  were,  in  the  whole,  more 
than  forty  persons ;  and  that  their  number  was  so  great, 
and  the  shares  in  the  company  (which  were  transmissible 
to  executors  and  administrators,  and  were,  under  certain 
restrictions,  lawfully  transferable)  were  liable  to  be  so 
dealt  with  in  the  way  of  trust  and  transfer,  and  the  per- 
sons, therefore,  who,  for  the  time  being,  might  be  mem- 
bers of  the  company,  were  so  liable  to  change  and  fluc- 
tuation, that  it  was  not  practicable,  without  the  greatest 
inconvenience,  to  make  them  all  parties  to  the  suit;  and 
that  to  do  so  would  render  it  in  fact  impossible  to  pro- 
secute the  suit  to  a  hearing.  The  bill  further  alleged 
that  the  Plaintiffs  were  the  directors  of  the  company, 
and  that  by  the  articles  constituting  the  company,  the 
Plaintiffs,  as  such  directors,  had  the  management  of  its 
affairs,  and  were  entitled  to  the  custody  of  all  the  docu- 
ments and  papers  belonging  to  the  company,  and  had 
full  authority  to  commence  and  prosecute  the  siiit. 

K  4  The 
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1888,  The  Defendant  Salmon^  by  his  answer,  among  other 

things,  admitted  that,  on  the  6th  o^  June  18S6,  an  agree- 
ment was  entered  into  between  himself  and  Lord  Dur^ 
nalUyy  which  was  in  the  form  of  a  letter  addressed  by 
the  Defendant  to  his  Lordship,  and  a  memorandum 
thereunder  written  and  signed  by  Lord  DunaUey.  This 
letter  (which  was  admitted  to  have  been  drawn  up  and 
signed  by  the  Defendant  in  the  presence  of  Lord  and 
Lady  Dunalley)^  together  with  the  annexed  memoran- 
dum, was  as  follows: — 

*'  LofidoUf  6th  Juncj  1836.  My  Lord.  —  Having  iw- 
duced  a  company  to  undertake  the  working  of  the  mines 
on  your  Lordship's  estates  in  the  county  of  Tipperary^ 
Ireland^  on  the  terms  mentioned  when  I  had  the  honour 
of  an  interview  with  your  Lordship  on  the  subject,  Inatsi 
pt'opose  for  them  on  the  terms  then  stated,  namely,  to 
render  to  your  Lordship  one-twelfth  of  the  produce  of 
the  merchantable  ore  on  the  bank  or  pit  mouth,  free  to 
you  of  all  expences,  or  paying  you  the  value  thereof  in 
money,  at  your  option ;  you  giving  the  usual  rights  in 
mining  leases,  of  making  roads  and  water-courses,  erect- 
ing forges,  houses  for  engines,  machinery,  &c.  &c. ;  you 
giving  also  the  first  two  years  free  of  all  royalties  or  dues. 
I  have  the  honour,  &c.  John  Salmon. 

"  The  Right  Honourable  Lord  Dtmalley^  &c.  &c" 


"  I  hereby  agree  to  enter  into  a  lease  according  to 
the  above  proposal,  to  be  drawn  by  Mr.  Barringion  upon 
the  first  fit  time ;  and  said  lease  to  be  upon  the  same 
terms  as  that  granted  by  me  to  Messrs.  Hodgson  &  Co. 

"  6th  June  1836.  Dun  alley." 

The  Defendant,  by  his  answer,  further  said,  that 
Lord  Dunalley  intended  to  benefit  the  Defendant  exclu- 
sively by  granting  him  a  lease,  and  that  the  agreement 

signed 
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signed  by  his  Lordship  was  expressly  made  to  grant  1838. 
such  lease  to  the  Defendant,  and  to  no  other  person. 
The  Defendant,  by  his  answer,  also  insisted  that  the 
agreement  with  Lord  DunaUey  was.  made  by  the  De- 
fendant in  his  own  name,  and  on  his  own  behalf,  and 
that  he  was  not  to  be  considered,  when  he  entered  into 
it,  as  treating  as  the  agent  and  on  the  behalf  of  the 
Plaintiff  Taylor^  or  of  the  company ;  and  he  therefore 
claimed  the  exclusive  benefit  of  such  agreement,  and 
insisted  that  the  Plaintiff  never  had  any  claim  or  title 
thereto. 

The  Defendant  Lord  Dunalley  by  his  answer  stated, 
amongst  other  things,  that  he  was  ready  and  willing  to 
perform  the  agreement  on  his  part,  and  to  accept  the 
Plaintiffs  as  the  sole  lessees,  thereunder,  in  trust  for  the 
company ;  but  that  he  was  advised  that,  by  reason  of  the 
claims  set  up  by  the  Defendant  Salmon^  he  could  not  do 
so  with  safety  except  under  tlie  direction  of  the  Court 

The  document  constituting  the  agreement  was  proved 
as  an  exhibit,  and  produced  at  the  hearing  of  the  cause, 
when  it  appeared  that  the  words  which  are  before 
printed  in  italics  were  underscored  in  the  original  letter. 

The  decree  of  the  Vice-Chancellor  ordered  that  the 
Defendant  Lord  Dunalley  should  execute  to  the  Plain- 
tiffs, or  to  the  Plaintiff  Taylor^  in  trust  for  the  com- 
pany, a  lease  of  the  mineral  property  in  question,  accord- 
ing to  the  terms  of  the  agreement  of  the  6th  of  June 
1836;  and  that  the  Defendant  Salmon  should  deliver  up 
the  agreement  to  the  Plaintiffs,  and  be  restrained  by  per- 
petual injunction  from  attempting  to  enforce  such  agree- 
ment specifically  against  Lord  DunaUey^  and  from  com- 
mencing or  prosecuting  any  legal  proceedings  against 
the  Plaintiff  Taylor  or  Lord  Dunalley  in  respect  thereof, 
and  that  he  should  pay  the  costs  of  the  suit. 

The 
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18S8.  The  Defendant  Salmon  appealed  against  the  whole  of 

this  decree,  and  by  his  petition  of  appeal  insisted, 
among  other  things,  that  the  suit  was  defective  for  want 
of  parties,  inasmuch  as  all  the  shareholders  of  the  com- 
pany ought  to  have  been  before  the  Court. 

T/ie  SoliciloT'-General^  Mr,  Wakefield  and  Mr.  fVrai/f 
in  support  of  the  appeal. 

Mr.  fVigram  and  Mr.  Lqfius  Wigram^  in  support  of 
the  decree. 

Mr.  Sharpcs  for  Lord  DtmaUey. 

The  general  effect  of  the  evidence  by  which  the 
Plaintiffs'  case  was  established,  and  the  principal  topics 
of  argument  upon  which  the  Appellant  relied,  are  stated 
and  considered  in  the  judgment. 


Nw.  24.  The  Lord  Chancellor. 

I  find  that,  upon  the  hearing  of  this  appeal,  I  made 
the  following  memorandum  in  my  note  book :  —  "I 
think  the  judgment  must  be  affirmed.  The  evidence 
proves  that  the  contract  was  on  behalf  of  the  company, 
and  the  decree  leaves  untouched  any  claim  which  the 
Defendant  may  have  against  the  company." 

Upon  again  examining  the  papers  in  this  case,  this 
opinion  has  been  confirmed.  It  was  well  observed  at 
the  bar,  that  as  Lord  DunaUey  does  not  object  to  granting 
the  lease  to  the  company,  the  question  is  not  whether 
the  Plaintiffs  have  made  out  their  case,  but  whether 
the  Defendant  Salmon  has  made  out  a  title  to  have  the 
lease  made  to  himself  in  preference  to  the  Plaintiffs. 
I  am,  however,  of  opinion  that  the  Plaintiffs'  evidence 
proves  tlieir  own  case  and  dbproves  that  set  up  by  the 

Defendant 
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Defendant  Salmon.  If  Salmon^  at  the  time  when  he 
entered  into  the  agreement  with  Lord  Dunaliey,  was 
acting  as  the  agent  for  the  Plaintiff  Taylor j  in  negociat- 
ing  for  the  lease,  it  is  not  material  whether  at  that 
moment  he  intended  that  the  agreement  should  be  for 
the  benefit  of  the  Plaintiff  or  for  his  own  ;  because  in 
either  case  the  Plaintiff  would  be  entitled,  as  against 
him,  to  the  benefit  of  the  contract ;  Wilson  v.  Hart  (a) ; 
Lees  V.  NuUall{b) ;  Maclean  v.  Dunn,  {c) 


1888. 


It  appears,  however,  from  the  evidence,  that  the  idea 
of  taking  the  lease  for  his  own  benefit  had  not  occurred 
to  the  Defendant  until  after  the  agreement  had  been 
entered  inlo  with  Lord  Dunalley :  for,  in  his  proposal  of 
the  6th  oi  June  1836,  he  tells  Lord  Dunalley  that  he  had 
induced  a  company  to  undertake  the  working  of  the 
mines,  and  then  says,  *^  I  now  propose  for  them,"  mean- 
ing by  the  word  *'  them,"  as  I  understand  it,  the  company, 
and  not,  as  was  contended,  the  mines.  So  early  as  the 
1st  of  December  1835,  the  Defendant  offers  to  the  Plain- 
tiff Taylor  his  services,  as  agent,  to  procure  for  the 
Plaintiff  and  his  friends  ^^  the  possession  of  concerns  *' 
to  forward  their  mining  undertakings ;  and  in  his  letter 
of  the  1st  oi  January  1836,  referring  to  some  works  of 
his  own  which  he  offered  to  the  Plaintiff,  he  speaks  of 
parting  with  a  portion  of  them ;  and  in  the  same  month 
John  Taylor  the  younger  (who  is  the  son  of  the  Plaintiff 
Taylor)^  having  gone  to  Ireland  to  inspect  the  mines,  the 
Defendant  Salmon  told  him  that  he  could  procure  them 
for  the  Plaintiff,  and  offered  to  put  him  in  possession  of 
them.  The  supposed  variance  between  the  evidence 
of  Abraham  Francis  and  John  Taylor  the  younger  upon 
this  subject  is  not  material ;  both  agreeing  that  the  De- 
fendant 

(a)  1  J.  B,  Moore,  45.  Lord  Brougham ,  on  the  20th  of 

(6)  ]  Ruts,  4-  Mylne,  53.  This      Februarif  1834. 
ca«e  was  affirmed*  on  appeal,  by         (c)  4  Bing,  722. 
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1838.  fendant  offered  to  procure  for  the  Plaintiff  the  grant  of 
the  mines.  The  letter  of  the  6th  of  June  1836  refers  to 
some  prior  conversation  between  the  Defendant  Salmon 
and  Lord  Dunalley  upon  the  subject  of  the  mines,  which 
is  probably  what  is  alluded  to  in  the  deposition  of  John 
Taylor  the  younger;  but  that  letter  also  proves  that 
no  agreement  had  been  concluded.  On  the  18th  of 
March  1836|  the  Defendant  Salmon  applies  to  know 
what  the  Plaintiff  Taylor  would  wish  to  do  about  the 
mines.  The  mission  of  the  Plaintiff  Taylor  to  Irelatid 
followed ;  then  came  the  agreement  with  Lord  Dunalley 
of  the  6th  of  JunCy  which  is  communicated  to  the  Plain- 
tiff Taylor  by  the  Defendant  by  a  letter  of  that  day,  in 
which  he  says,  ^^  I  have  agreed  with  Lord  Dunalleyj  and 
expect  letters  of  agreement  from  the  other  parties  daily. 
His  Lordship  gave  me  every  assistance  to  enable  me  to 
agree  with  them."  The  other  parties  here  referred  to 
were  a  Mr.  (ySriefi  and  a  Mr.  Nevoenhamy  who  were 
proprietors  of  mines  contiguous  to  those  of  Lord  Du- 
nalley,  and  which,  though  not  in  question  in  this  cause, 
constitute  an  important  feature  in  the  case  by  way  of 
evidence :  for,  as  to  those  mines,  it  is  not  in  dispute  that 
Salmon  was  employed  by  the  Plaintiff  Taylor,  and  acted 
as  his  agent  to  procure  leases  for  him,  and  that  the 
whole  was  to  constitute  one  adventure.  Accordingly, 
the  Defendant  Salmon,  in  writing  to  the  agents  of  Mr. 
Nemenham,  on  the  9th  of  June  1836,  after  speaking  of  the 
agreement  with  Lord  Dunalley,  goes  on  to  say  that  the 
company  for  whom  he,  Salmon,  was  negociating,  were 
prepared  to  work  a  lead  vein  of  Mr.  Newenham,  upon 
getting  an  undertaking  from  him  to  perfect  a  lease  of  his 
royalties  on  the  terms  agreed  upon  with  Lord  DunalUy : 
and  on  the  14th  of  the  same  month  Mr.  Nexen/iam  states 
his  readiness  to  let  the  lead  mine  to  a  respectable  com- 
pany. And  yet  Salmon,  in  his  letter  to  Mr.  Newenham 
of  the  24th  of  June,  speaks  of  his,  Salmon%  taking  a 
lease ;  clearly  proving  that  in  this,  as  in  the  case  of  Lord 

Dunalley*s 
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DunaUej/s  mine,  when  speaking  of  himself,  he  does  not 
mean  himself  as  dealing  for  his  own  benefit,  but  as 
negociating  for  the  others.  So  in  the  letter  to  Mr. 
Ne»enhanCs  agents,  of  the  9th  of  Jidyj  he  says,  ^<  more 
than  a  twelfth  I  will  not  give ;  the  mine  will  not  afford 
it;'* — though  in  the  same  letter  he  speaks  of  an  offer 
having  been  made  to  Mr.  Taylor  at  a  tenth.  It  is  proved 
that  the  Plaintiff,  by  their  agents,  were  put  into  possession 
of  Lord  Dunallet/s  mines  in  the  middle  oi  August  1836, 
and  commenced  working  them  ;  and  that  the  Defendant 
Salmon  was  informed  of  that  fact  at  latest  in  the  month 
of  September.  Yet,  in  his  subsequent  letter,  he  makes 
no  observation  upon  it. 


18S8. 


Such  is  the  evidence  on  the  part  of  the  Plaintiff 
(for  none  was  offered  by  the  Defendant),  independently 
of  admissions  by  Salmon  at  a  public  dinner,  and  of  his 
receiving  money  from  the  Plaintiff  Taylor  on  account 
of  his  expenses:  and  such  evidence,  I  think,  clearly 
makes  out  the  Plaintiffs'  case;  and  that  the  Appellant,  if 
he  had  been  the  Plaintiff  seeking  a  specific  performance 
against  Lord  Dunalley  and  to  have  the  lease  executed 
to  him,  could  not  have  succeeded. 


The  Appellant,  however,  sets  up  certain  objections  to 
the  Plaintiffs'  title  to  a  decree;  and  first  he  objects  that 
all  the  members  of  the  company  on  whose  behalf  the 
bill  is  filed  are  not  parties  to  the  suit.  I  have  before 
taken  occasion  to  observe  (a)  that  I  thought  it  the  duty 
of  this  Court  to  adapt  its  practice  and  course  of  pro- 
ceeding as  far  as  possible  to  the  existing  state  of  society, 
and  to  apply  its  jurisdiction  to  all  those  new  cases 
which,  firom  the  progress  daily  making  in  the  affairs 
of  men,  must  continually  arise,  and  not,  from  too  strict 
an  adherence  to  forms  and  rules  established  under  very 

different 
(a)  See  More  y.  Malachjf,  l  Mylne  i  Craigf  559. 
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different  circumstances,  decline  to  administer  justice,  and 
to  enforce  rights  for  which  there  is  no  other  remedy. 

I  am  not,  however,  in  this  case  called  upon  to  act 
upon  this  principle,  as  I  find  decisions  already  made 
which  are  amply  sufficient  to  support  the  Plaintiffs' 
right  to  sue  in  the  form  they  have  adopted.  That 
where  the  parties  interested  are  numerous,  and  the  suit 
is  for  an  object  common  to  them  all,  some  of  the  body 
may  maintain  a  bill  on  behalf  of  themselves  and  of  the 
others,  is  established.  This  was  not  disputed:  but  it 
was  said  that  the  Plaintiff  ought  to  have  produced  the 
deed  constituting  this  company.  I  cannot  think  that 
necessary,  when  I  find  the  Appellant,  in  the  documents 
which  are  in  evidence,  describing  his  employers  as  a 
mining  company,  and  when  it  is  proved  that  he  stipu- 
lated for  a  ^^d  share. 

It  was  then  said  that  Salmon  was  to  be  a  shareholder 
for  a  3^3 d  part,  and  that  the  Plaintiffs  cannot  sue  on  his 
behalf.  But  that  is  confounding  the  two  characters  of 
Salmon^  the  one  of  a  shareholder, — and  as  such,  the  bill 
is  on  his  behalf;  and  the  other,  that  which  he  has  as- 
sumed, of  a  person  setting  up  a  title  adverse  to  the  com- 
pany of  which  he  was  to  be  a  shareholder.  The  Plaintiffs 
say  that  they  were  to  have  the  lease,  and  the  Defendant 
an  interest  in  the  adventure  equal  to  a  i^^^d.  The  Defend- 
ant says  that  he  was  to  have  the  lease,  and  the  Plaintiff 
some  interest  in  it.  Let  this  issue. be  tried  by  the  fact, 
on  whose  behalf  was  the  derivative  interest  stipulated 
for  ?  On  behalf  of  the  Defendant,  as  he  admits  and 
insists.  But  if  he  was  to  have  the  lease,  what  was  the 
agreement  for  the  derivative  interest  for  the  company  ? 

It  was  then  said  that  the  decree  ought  to  have  pro- 
vided for  this  derivative  interest  for  the  Defendant.  The 
decree,  however^  does  not  interfere  vdth  or  affect  the 

interests 
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interests  of  the  shareholders,  inter  se;  but  only  decides  1838. 
and  directs  that  the  lease  shall  be  granted  to  them  or 
for  their  benefit.  The  statute  of  frauds  was  also  relied 
upon  by  the  Defendant  ;  but  in  the  position  of  these 
parties  that  objection  cannot  prevail,  and  the  Defendant 
has  not  raised  that  point  by  his  answer. 

I  am,  for  these  reasons,  of  opinion  that  the  Vice- 
Chancellor's  decree  was  right,  and  I  therefore  dismiss 
the  petition  of  appeal  with  costs. 


FERRAND  v.  HAMER  and  CURZON.  Dec.  n.  22. 

rriHIS  was  a  motion  on  the  part  of  the  Defendant  The  common 

■*-    Hamer^  that  an  order  made,  as  of  course,  at  the  l,"avbg'^sued 

Rolls,  giving  the  Plaintiff  liberty  to   amend   his  bill,  against  one  of 

without  prejudice  to  the  common  injunction  which  he  ants  for  want 

had  obtained  a&:ainst  the  other  Defendant  Curzoru  mitrht  ®.^*I1?^.®'^' 
v^A'    X.         AC     '  1     •.  the  Plaintiff 

be  discharged  lor  irregularity.  afterwards,  by 

an  order  of 
course,  ob- 
The  Solicitor-'General  and  Mr.  Hetheringtofif  for  the  tained  leave 

^^*;^^  'o  amend 

'^^^on-  without  pre. 

judice  to  the 

Mr.  Monro,  contra.  injunction. 

'  Such  an  order, 

The  grounds  on  which  the  application  was  rested  are  not^firegular  • 

so  fully  stated  and  considered  in  the  judgment,  that  any  ^^^9  at  any 

^  ,  ,,  ,  a  rate,  cannot  be 

separate  report  of  the  argument  would  be  superfluous,      impeached  by 

the  Defend- 
^-M-*-*«— -1— i*  ant  against 

whom  no  in- 

tcc.M.        7%<r  Lord  Chancellor.  S""^" 


issued. 


In  this  case  the   common   injunction   was  obtained 
against  the  Defendant  Curzon  for  want  of  his  answer. 

Tlie 


144 


CASES  IN  CHANCERY. 


1838. 


The  Defendant  Hamer^  against  whom  no  injunction 
was  obtained,  answered ;  and  the  Plaintiff  then  obtained, 
at  the  Rolls,  as  of  course,  an  order  to  amend,  without 
prejudice  to  the  injunction.  The  Defendant  Hamer 
now  moves  to  set  this  order  aside  for  irregularity,  con- 
tending that,  after  a  common  injunction,  there  can  be 
no  amendment  without  prejudice  to  the  injunction,  ex- 
cept upon  a  special  motion. 

The  Defendant,  who  makes  the  motion,  is  not  affected 
by  the  injunction.  As  to  him,  therefore,  the  order  is 
simply  an  order  to  amend.  If  the  practice  were,  as 
contended  for,  it  does  not  appear  how  the  Defendant, 
not  restrained,  could  complain  of  the  order.  But  if  he 
could,  it  would  strongly  exemplify  the  inconvenience  of 
such  a  practice.  There  may  be  a  case  of  injunction 
against  one  Defendant  only,  with  which  the  other  De- 
fendants may  be  wholly  unconnected,  and  yet  that  De- 
fendant being  subject  to  an  injunction  by  default,  the 
Plaintiff  cannot  (according  to  this  argument)  amend  his 
bill,  as  against  the  other  Defendants,  without  a  special 
motion,  although,  as  between  them  and  the  Plaintiff,  the 
motion,  when  specially  made,  could  not  be  refused,  they 
having  nothing  to  do  with  the  injunction. 


There  does  not,  therefore,  seem  to  be  any  absolute 
necessity  for  determining  the  general  question  which  has 
been  raised,  namely,  whether  it  be  a  motion  of  course  for 
a  Plaintiff,  after  a  common  injunction  and  before  answer^ 
to  obtain  an  order  to  amend  his  bill  without  prejudice  to 
the  injunction.  No  case  has  been  found  in  which  this 
point  has  been  expressly  decided :  but  there  are  several 
in  which  Lord  Eldcrn  and  Sir  John  Leach  have  stated 
and  assumed  the  practice  to  be,  that  by  such  an  amend- 
ment the  injunction  is  lost.  The  actual  practice  is  stated 
to  be  exactly  the  reverse,  and  it  b  stated  that  it  has  been, 

and 
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and  is,  the  practice  to  give,  under  such  circumstances, 
upon  motions  of  course,  orders  for  leave  to  amend  with- 
out prejudice  to  the  injunction.  If  Lord  EldorCs  opi- 
nions had  been  decisions  upon  the  point,  after  argument 
and  inquiry  into  the  practice,  I  should  not  have  hesitated 
to  act  upon  them :  but  questions  of  this  kind  depend  so 
entirely  upon  the  actual  practice,  that  the  dictUy  even  of 
Lord  Eldon^  without  such  argument,  ought  irot  to  ex- 
clude a  full  investigation  of  the  question. 

Although  no  decisions  upon  the  very  point  are  to  be 
found,  there  are  some  acknowledged  rules  of  practice 
furnishing  strong  analogies.  Many  cases  prove  that, 
after  exceptions  to  an  answer  allowed  or  submitted  to, 
the  Plaintiff  may  amend,  as  of  course,  without  losing  the 
injunction,  and  that,  although  the  order  be  not,  in  terms, 
without  prejudice  to  the  injunction ;  Mayne  v.  Hochin  {a\ 
Adney  v.  Flood  (ft).  Dipper  v.  Durant  (c),  ^larp  v.  Ash" 
ton  (ef),  a  case  which  also  shews  that  the  practice  is 
different  as  to  a  re-amendment. 


18S8. 


It  is  also  the  undisputed  practice,  that  ader  a  special 
injunction  the  Plaintiff  may  amend  his  bill  by  motion  of 
course,  and  not  prejudice  his  injunction;  Mason  v. 
Murray  {e\  Pratt  v.  Archer  {g).  In  Mair  v.  Thellus- 
son  (A),  and  in  Sharp  v.  Ashton^  it  appears  that  an  in- 
junction had  been  obtained  before  answer;  it  does  not 
appear  that  any  motion  was  made  to  amend  without 
prejudice;  but  the  question  as  to  amending  without  pre- 
judice arose  upon  the  Plaintiff's  motion  for  three  weeks 
further  time  to  answer;  and  the  Plaintiff,  upon  that 
motion,  asked,  that  if  it  should  be  granted,  he  might  be 
at  liberty  to  amend  his  bill. 


In 


(a)  \Dick.2SS. 
{b)  1  Mad.  449. 

(c)  3  Mer.  465. 

(d)  ZV.^B.  144. 

Vol.  IV. 


(ff)  2  BicJc.  536. 
(g)  1  Sim.  4-  S.  433. 
(h)  5  V.4^B.l45.n. 
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In  Prall  v.  Archer  («),  Loixl  Eldan  is  represented  as 
having  said,  that  where  an  injunction  had  issued  on 
account  of  delay,  notice  must  be  given,  and  the  proposed 
amendment  stated ;  but  it  does  not  appear  whether  he  is 
alluding  to  an  amendment  before  or  after  answer. 

In  Home  v.  Watson  (6),  the  question  was  with  respect 
to  the  regularity  of  an  order  of  course  for  an  injunction, 
upon  an  amended  bill,  the  injunction  upon  the  original 
bill  having,  as  it  was  assumed,  been  lost  by  amendment ; 
but  the  order  to  amend  was  not  without  prejudice  to 
the  injunction. 

In  Davis  v.  Davis  (c),  the  present  Vice-Chancellor 
assumes  that  the  common  injunction  is  lost  by  amending, 
the  order  not  being  without  prejudice  to  the  injunction ; 
but  whether  such  order  is  to  be  obtained  specially  or 
of  course  is  left  untouched ;  and  the  same  observation 
applies  to  what  his  Honor  says  in  the  before  mentioned 
case  of  Home  v.  Watson. 


There  certainly  seems  to  be  an  inconsistency  in  so 
special  an  order  as  an  order  to  amend  without  pre- 
judice to  an  injunction  being  granted  upon  a  motion  of 
course.  If  an  amendment  before  answer  does  not  pre- 
judice an  injunction,  the  reservation  is  unnecessary;  and 
if  it  could,  without  a  special  reservation,  it  seems  strange 
that  the  plaintiff  should  be  at  liberty  to  introduce  such 
reservation  without  the  authority  of  the  Court.  If  the 
motion  be  of  course,  those  words  must  have  been  im- 
properly introduced. 

That  an  amendment  affected  any  injunction  seems  to 
have  been  a  novel  proposition  to  Mr,  Dickens  in  Mason 

V.  Murray  ; 

(a)  1  Sim.  4  S.  435.  (c)  S  Sim.  515. 

{b)  2  Sim.  85. 
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V.  Murray  [a) ;  although  the  immediate  question  was  that 
of  a  special  injunction ;  for  no  dbtinction  is  made  by  Mr. 
Dickens  or  Lord  BcUhurst  between  special  and  common 
injunctions.  And  that  the  rule  there  laid  down  was  un- 
derstood as  applying  to  common  injunctions,  appears 
from  Hinders  Practice  (published  in  1785,  only  eight 
years  after  the  case  of  Mason  v.  Murray)^  where  there 
b  this  passage ;  —  *^  If  an  injunction  hath  been  ob- 
tained for  default  of  appearance  or  of  answer,  and 
plaintiff  amend  his  bill,  upon  coming  in  of  defendant's 
answer,  defendant  must,  after  answer  to  the  amend- 
ments, move  to  dissolve  the  injunction  nisi ;  for  the  in- 
junction is  not  dissolved  by  plaintiff's  amending  his 
bill,  or  by  defendant's  answer  thereto ;  and  if  after  an- 
swer, and  before  the  injunction  be  dissolved,  defendant 
incur  a  breach  thereof,  he  may  be  committed.  This 
was  determined  in  the  case  of  Mason  v.  Murray^  per 
Lord  BathurstJ^  {b)  In  the  Practical  Register  (c),  there 
is  this  passage;  —  *^  Said  mending  a  bill  never  moves  or 
touches  an  injunction."  The  words  ^^  Sed  qtuere?^^  are 
added,  but  that  is  not  part  of  the  original  work. 


1838. 


Ferrand 

V, 

Hamer. 


In  modem  cases  it  is  said  that  the  injunction  is  gone 
by  amending  the  bill ;  but  that  seems  to  be  inconsistent 
with  the  general  rule,  that  an  injunction  once  issued 
cannot  be  discharged  without  an  order  for  that  purpose, 
which  is  founded  upon  Lord  Baconh  order,  and  other 
subsequent  orders.  Many  collateral  matters  may  afford 
unanswerable  grounds  for  dissolving  an  injunction,  but 
do  not  of  themselves  effect  the  dissolution.  A  plea 
allowed,  a  dismissal  of  the  bill,  an  abatement  of  the 
suit,  do  not  dissolve  an  injunction ;  but  an  order  for  that 
purpose  must  be  obtained,  as  observed  by  Mr.  Dickens 


m 


(a)  %  Dick.  5^6. 
{b)  Page  25. 


(c)  p.  242.  Wyatth  edit 
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in  his  report  to  Lord  Bathurst  in  Mason  v.  Murray. 
It  is  inconsistent  with  the  terms  of  the  common  injunc- 
tion ^'  until  answer  and  further  order,"  that  the  injunc- 
tion should  be  lost  by  an  amendment  of  the  bill.  If 
the  plaintiff's  amendment  gave  to  the  defendant  a  right 
to  have  the  injunction  dissolved,  it  would  seem  that  he 
ought  to  obtain  an  order  for  that  purpose ;  but  no  such 
form  of  order  has  been  produced.  PatUm  v.  Panton  {a) 
was  the  case  of  an  amendment  after  answer;  and  an 
order  to  dissolve  the  injunction,  upon  the  ground  of 
the  amendment,  was  thought  necessary.  Some  amend- 
ments, such  as  striking  out  the  prayer  for  the  injunc- 
tion, may  make  it  impossible  that  the  injunction  should 
be  continued;  yet  it  must  be  generally  immaterial  what 
the  amendments  are,  with  reference  to  an  injunction  for 
default,  the  merits  of  which  can  never  be  discussed  so 
long  as  the  default  continues. 


It  is  the  acknowledged  practice  of  the  Court,  as  I 
before  observed,  that  if  a  defendant,  after  a  common 
injunction,  puts  in  an  insufficient  answer,  the  plaintiff 
may  amend,  without  prejudice  to  the  injunction,  by  a 
common  order  to  amend.  Why  should  a  plaintiff  who 
has  delayed  his  amendment  till  after  the  defendant  has 
put  in  an  answer,  though  insufficient,  be  in  a  better  situ- 
ation than  a  plaintiff  who  takes  an  earlier  opportunity 
of  amending  his  bill  before  any  answer  has  been  put  in? 
Suppose  several  defendants,  and  a  common  injunction 
against  all  — one  answers  —  and  his  answer  is  insuiS- 
cient  —  and  then  the  plaintiff  amends  by  motion  of 
course.  The  injunction  clearly  continues  as  against  the 
defendant  who  has  answered ;  can  it  be  lost  as  against 
those  who  have  not?  The  Registrars  have  furnished 
me  with  a  case  in  which  those  circumstances  occurred ; 

PhiUips 

{a)  5  AntU  6Sl, 
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Phillips  V.  Motile  and  Another,  oFthe  2d  of  Men/  1822.  (a) 
An  iojunctioQ  was  there  obtained  against  the  defendants 
to  stay  proceedings  at  law ;  the  defendant  Moule  put  in 
his  answer,  to  which  the  plaintiff  took  exceptions,  and 
the  defendant  submitted ;  and  the  defendant  not  having 
put  in  his  further  answer,  and  the  other  defendant  being 
in  contempt  for  want  of  his  answer,  an  order  was  ob- 
tained that  the  plaintiff  be  at  liberty  to  amend  his  bill 
without  costs,  amending  the  defendants'  copies,  and  that 
the  defendant  Moule  answer  the  amendments  and  ex- 
ceptions at  the  same  time,  and  that  the  said  amend- 
ments be  without  prejudice  to  the  injunction. 


J838. 


In  the  state  of  obscurity  in  which  the  printed  reports 
leave  this  question,  I  have  been  desirous  of  ascertainmg 
what  has  been  the  actual  practice ;  and  I  am  informed 
by  the  Registrars  (all,  I  believe,  with  the  exception  of 
Mr.  Cdxnlle),  that  they  do  not  find  any  decided  cases 
upon  the  point :  but  (with  the  exception  I  before  men- 
tioned) they  consider  the  practice  to  be,  that  the  order 
to  amend  before  answer,  after  a  common  injunction, 
without  prejudice  to  the  injunction,  is  an  order  of  course. 
I  am  also  informed  by  Mr.  Mwray,  who  has  been 
eighteen  years  at  the  Rolls,  that  when  he  first  came 
there,  he  found  it  to  be  the  constant  practice  to  grant 
such  orders  as  of  course;  and  that  he  has  ever  since 
continued  to  give  such  orders ;  but  tha^  having  under- 
stood, about  three  years  ago,  that  some  question  had 
been  made  as  to  their  regularity,  he  has,  since  that  time, 
upon  giving  such  orders,  informed  the  parties  applying, 
that  they  must  take  the  order  at  the  peril  of  its  being 
disputed,  but  that  he  has  not  known  of  any  application 
to  discharge  any  such  order. 


This 


(a)  Reg.  Lib.  B.  fol.  1017. 
L  3 
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F£ARAND 

V, 
H4JIEB. 


This  information  I  must  consider  to  be  conclusive  as 
to  the  actual  practice.  There  is  no  decision  against  it, 
or  directly  for  it;  but  the  analogy  between  this  case  and 
the  case  of  an  amendment  after  an  insufiScient  answer 
is  very  strong.  From  the  case  of  Mason  v.  Murray  it 
appears  that,  in  the  year  1777,  no  distinction  was  recog- 
nised upon  this  point  between  special  and  common  in- 
junctions. No  decision  of  a  subsequent  date  has  been 
produced  establishing  any  distinction,  and  the  practice 
appears  to  have  been  the  same  as  reported  by  Mr. 
Dickens  in  that  year.  Against  this  there  are  dicta  of 
the  highest  autiiority ;  but  in  none  of  the  cases  in  which 
those  dicta  are  to  be  found  was  the  point  before  the 
Court  for  judgment.  There  are,  indeed,  cases  in  which 
it  seems  to  have  been  assumed  that  the  application  must 
be  by  a  special  motion,  but  none  deciding  that  an  order 
as  of  course  for  that  purpose  is  irregular. 


The  motion  must  be  refused,  but  without  costs. 


JDtfC.  13, 14,17. 
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Award  held 
bad,  and  set 
aside ;  first, 
because  the 
arbitrators 
had  awarded 


rilHIS  was  a  motion  on  behalf  of  the  Plaintiff  (by 

-*-    way  of  appeal  from  an  order  of  his  Honor  the 

Vice-Chancellor)   that  an   award    made   between   the 

Plaintiff  and  the  Defendant  Femicy  in  pursuance  of  an 

on  a  matter      agreement  of  reference  which  had  been  made  an  order 
which  was  not  ^ 

referred  to       of  Court  in  the  cause,  might  be  set  aside  and  declared 
them,  and  j  1 

what  they  had  ^^*°- 

so  awarded  The 

without  au- 
thority could  not  be  separated  from  the  other  parts  of  their  award ;  secondly,  be- 
cause they  had  declined  to  arbitrate  upon  certain  matters  included  in  the  reference. 
Principles  of  the  Court  in  dealing  with  awards. 
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The  award  in  question  bore  date  the  I7th  of  August 
18S8,  and  commenced  by  setting  forth  at  large  the 
agreement  of  reference,  which  was  dated  the  Slst  of 
May  1838,  and  was  made  between  the  Plaintiff  Char^ 
htte  Lyon  Bcmes,  commonly  called  Lady  GlamiSf  of 
the  one  part,  and  the  Defendant  Ebenezer  Femie  of 
the  other  part.  The  agreement  recited  (among  other 
things)  that  Lady  Glamis,  as  the  widow  and  executrix 
of  the  late  Lord  Glamisy  in  the  month  of  March  1836, 
filed  her  bill  of  complaint  in  this  cause  against  the  De- 
fendant Ebenezer  Femie  and  others,  praying  an  account 
of  all  monies  owing  to  the  Defendant  by  Lord  Glamis 
which  were  intended  to  be  secured  by  the  indentures  of 
the  11th  and  12th  of  December  1825  and  the  other 
indentures  therein  mentioned,  and  which  were  a  charge 
upon,  and  ought  to  have  been  paid  out  of,  the  estates, 
monies,  annuities,  and  premises  respectively  comprised 
in  such  indentures :  that  the  releases  alleged  by  Femie 
to  have  been  executed  by  and  between  him  and  Lord 
Glamis  might  be  declared  to  have  been  fraudulently 
obtained,  and  might  be  delivered  up  to  be  cancelled ; 
and  that  the  accounts  alleged  to  have  been  settled  be- 
tween them  might  be  opened :  that  an  account  might 
be  taken  of  all  dealings  and  transactions  between  Femie 
and  Lord  Glamis  ;  and  that  an  account  might  also  be 
taken  of  all  monies  received  by  the  Defendants  Heming 
and  Femie  on  account  of  the  arrears  of  the  annuities  of 
1025/.  and  44*4/.  therein  mentioned;  and  that  Hemiiig 
and  Femie  and  their  co-defendants  might  be  decreed, 
on  payment  of  what,  on  taking  the  aforesaid  accounts, 
should  appear  to  be  due  to  them  respectively,  to  exe- 
cute proper  assignments,  transfers,  and  conveyances  of 
the  estates,  monies,  annuities,  and  premises  (except  the 
aforesaid  annuity  of  1025/.)  mortgaged  to  them  and 
charged  with  their  respective  debts  by  the  several  secu- 
rities aforesaid;  the  Plaintiff  offering  to  pay  what,  if 
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any  thing,  should,  upon  the  taking  the  accounts,  be 
found  due  to  the  Defendants  respectively ;  and  that  if 
any  thing  should  appear  to  be  due  from  the  Defendants, 
or  either  of  them,  they  might  be  decreed  to  pay  the 
same  to  the  Plaintiff  respectively. 


I 


The  agreement  further  recited  that  the  Defendant 
Fertile  had  appeared  and  put  in  his  answer  to  the  bill, 
and  therein,  among  other  things,  alleged  that  he  and 
Lord  Glamisj  on  the  25th  of  December  1833,  mutually 
settled  all  accounts  between  them ;  and  that  upon  that 
settlement  a  sum  of  16,803/.  Is.  was  found  to  be  due  to 
Feniie  from  Lord  Glamis ;  and  thereupon,  by  inden- 
tures of  release  of  the  25th  of  December  1833,  respect- 
ively signed  and  exchanged  by  and  between  them,  Lord 
Glamis  and  Fernie  mutually  released  each  other  from 
all  claims  and  demands  they  then  had  upon  each  other, 
except  the  said  sum  of  16,803/.  Is.  so  due  to  Fernie^ 
and  the  several  securities  which  Fernie  then  held  for 
better  securing  the  repayment  thereof. 

The  agreement  further  recited  that,  under  an  agree- 
ment between  Lady  Glamis  and  the  Defendants  Fernie 
and  Hemingy  dated  the  31st  of  August  1836,  a  reference 
was  made  to  two  persons  of  the  names  of  Western  and 
Donne  for  the  settlement  of  an  account  called  the  trtist  ac'- 
county  in  which  Hemingdiud  Feniie  were  jointly  concerned, 
and  which  was  part  of  the  subject-matter  of  the  suit ; 
and  that  it  was  thereby  referred  to  the  said  arbitrators 
to  take  such  account ;  and  it  was  declared  that  the  ba- 
lance of  such  account,  when  found  by  them,  should  be  an 
agreed  balance  between  Lady  Glamis  and  Heming  and 
Fernie  ;  and  such  balance,  or  so  much  thereof  as  should 
be  requisite,  should  be  set  off  by  Fernie  against  the 
principal  sum  of  16,803/.  U.,  the  balance  of  the  afore- 
said account  settled  between  him  and  Lord  Glamis  on  the 

25lli 
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25th  oi December  1833, and  the  sum  of  2151/.  155.  l\d.j        1838. 
being  interest  on  the  sum  of  16,039/.  125.  ld.y  part  of 
such  balance,  from  the  25th  of  December  1833  to  the 
31st  of  ^f^:uj/ 1836. 

The  agreement  further  recited  that  the  referees 
Western  and  DontiCj  by  their  award,  declared  that  on 
the  31st  of  August  1836  there  was  due  from  Fetnie  to 
Lady  Glamisy  as  such  executrix,  on  the  balance  of  the 
aforesaid  trust  account ^  the  sum  of  18,762/.  145.  lO^^., 
which  sum  they  had,  in  pursuance  of  the  provisions  of 
the  said  agreement,  permitted  Femie  to  retain  as  a 
set-off  against  the  thereinbefore  mentioned  sums  of 
16,803/.  l5.  and  2151/.  155.  llcL,  the  interest  thereon 
to  the  31st  of  August  1836;  and  that  after  deducting 
the  said  sum  of  18,762/.  145.  10^.  from  the  aggregate  of 
the  two  last-mentioned  sums,  there  remained  a  balance 
of  192/.  25.  !</.,  which  was  due  to  Femie  from  the  estate 
of  Lord  Glamisj  on  the  footing  of  the  account  therein- 
before mentioned  to  have  been  settled  between  them  as 
aforesaid. 

The  agreement  then  recited  that  Femie^  acting  as  the 
receiver  of  an  estate  in  the  county  of  Durham^  which  was 
in  question  in  a  cause  of  Braham  v.  Strathmorcy  had  re- 
ceived several  sums  of  money  which  ought  to  have  been 
credited  by  him  in  his  account  as  such  receiver,  but  had 
not  been  so  hitherto  (through  the  omission,  as  Femie 
stated,  of  his  clerk,  who  made  out  the  account) ;  and 
inasmuch  as  the  balances  of  such  his  receiver's  accounts 
were  carried  over  to  the  aforesaid  trust  account,  if  such 
monies  had  been  so  credited,  the  balance  so  carried 
over  to  the  trust  account  would  have  been  larger,  and  in 
further  part  discharged  die  aforesaid  debt  owing  to  him 
from  Lord  Glamis,  and  would  also  have  increased  the 
amount  of  interest  calculated  and  allowed  by  Messrs. 
Western  and  Donne  in  the  said  trust  accoutU. 

The 
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The  agreement  further  recited,  that  Lady  Glamis  and 
Fertiie  had  mutually  agreed  to  compromise  the  suit, 
and  to  terminate  all  disputes  between  them  by  a  refer- 
ence of  such  suit  and  disputes  to  the  award,  order,  and 
final  determination  of  the  two  arbitrators  therein  named, 
upon  the  terms  and  conditions  thereinafter  mentioned. 
The  agreement  then  set  out  the  terms  and  conditions, 
which,  so  far  as  they  were  material  with  reference  to  the 
present  motion,  were  in  substance  as  follows:  —  That 
the  beforementioned  settled  account  and  release  of  the 
25th  of  December  1833  should  be  considered  and 
adopted  as  a  closed  and  settled  account  up  to  that  day, 
and  neither  party  should  be  at  liberty  to  open  the  same, 
or  any  of  the  preceding  settled  accounts,  except  as  after- 
mentioned  :  that  all  other  matters  in  difference  be- 
tween Lady  Glamis  and  Femie,  including  all  claims  of 
Fernie  in  respect  of  the  several  matters  therein  specified, 
should  be  referred  to  the  arbitrators ;  it  being  intended 
that  the  whole  of  the  accounts  between  Fernie  and 
Lord  GlamiSf  and  all  differences  between  the  partieis  in 
respect  thereof,  should  be  finally  determined:  that  a 
general  account  should  be  taken  by  the  arbitrators  of 
all  Fertiie^s  receipts  and  payments  on  account  of  Lord 
Glamis  or  his  estate,  commencing  on  the  25th  of  Z>e- 
cember  1833,  and  adopting  the  aforesaid  balance  of 
16,803/.  Is.  as  the  amount  due  to  Fernie  on  that  day, 
and  carrying  the  same  down  to  the  3 1st  of  August 
1836,  as  calculated  by  Western  and  Donne^  and  crediting 
in  discharge  of  such  balance  the  sum  of  18,762/.  145.  \QcL 
found  due  by  Western  and  Donne  on  the  trust  account 
as  aforesaid,  and  also  crediting,  if  the  arbitrators  should 
think  proper,  such  sum  for  interest  on  the  monies 
before  mentioned  to  have  been  received  by  Fernie,  as 
the  receiver  of  the  Durham  estate,  as  (if  the  same 
had  been  duly  credited  by  him  and  carried  over  to 
the  trust  account)  would  have  been  calculated  thereon 

by 
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by  Western  and  Donne^  under  the  terms  of  the  agree-  1838. 
ment  of  the  3 1st  of  August  1836  :  That  releases  should 
be  executed  by  each  party  to  the  other,  and  an  indem- 
ni^  be  given  by  Lady  Glamis  to  Femie  against  any 
claims  upon  him  in  consequence  of  his  having  been  a 
guarantee  for  Lord  Glamis:  That  Femie  should  de- 
liver over  to  Lady  G/amt^  such' deeds  and  papers  re- 
lating to  the  estates,  property,  and  affairs  of  Lord 
Glamisj  then  in  his  custody  or  power,  as  the  arbitrators 
should  direct:  That  the  agreement  of  reference  and 
award  should  be  made  a  rule  of  Court. 

The  award,  after  fully  stating  the  agreement  of  refer- 
ence and  its  recitals,  proceeded  to  adjudge  and  determine 
that  all  disputes  and  differences  betw.een  the  parties,  re- 
lative to  the  matters  referred,  should  thenceforth  cease 
and  determine,  and  that  this  suit  and  all  actions  and  pro- 
ceedings between  them,  both  at  law  and  in  equity,  should 
be  dismissed  and  discontinued.  The  award  then  stated 
that  the  arbitrators  having  taken  an  account  of  all  receipts 
and  payments  by  Femie  on  account  of  Lord  Glamis  or 
his  estate,  commencing  on  the  25th  of  December  1833, 
and  adopting  the  balance  of  16,803/.  Is.  as  the  amount 
due  to  Femie  on  that  day,  and  carrying  the  same  down 
to  the  81st  of  August  1836,  as  calculated  by  Western 
and  Donne^  and  crediting  in  discharge  of  such  balance 
the  sum  of  ]8,762/L  145.  \0d^  found  due  by  them  on  the 
trust  account^  and  including  all  receipts  and  payments 
of  Femie  as  executor  of  Lord  Glamis,  and  calculating 
interest  on  both  sides  of  the  account  at  5  per  cent,  up  to 
the  30th  of  August  1836,  and  thenceforward  to  the  date 
of  the  award ;  and  having  also  taken  into  consideration 
the  particular  payments  and  claims  therein  mentioned, 
and  made  all  proper  allowances,  there  was,  on  the  day 
of  the  date  of  that  their  award,  a  sum  of  3900/.  2s.  Id. 
due  from  Lady  Glamis  to  Femie. 

And 
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And  they  thereby  declared  that  they  had  ^^  altogether 
abstained  from  taking  the  said  Durham  account  into  con- 
sideration, and  from  arbitrating  in  any  way  thereupon, 
the  Master  having,  in  the  said  suit  of  Braham  v.  Strath" 
morey  found  a  balance  of  2020^  1  Is.  3d.  to  be  due  from 
the  said  E.  Femicj  and  fixed  the  3d  day  of  July  last 
for  the  payment  thereof.*'  The  award  further  stated 
(among  other  things)  that,  inasmuch  as  it  was  admitted 
by  the  parties  to  the  reference  that  a  suit  was  now 
pending  between  22.  H.  S.  Hele  and  E.  Femie  relative 
to  the  right  to  an  annuity  of  400/.  granted  by  the  Earl 
o^  Strathmore  to  R.  P.  Smith  in  the  year  1815,  in  order 
to  set  aside  a  purchase  thereof  made  by  Femicj  on  the 
grounds  of  inadequacy  of  price  and  fraud,  the  arbitrators 
had  decided  that  they  were  precluded  by  reason  of  the 
suit  so  pending  from  deciding  on  the  said  last  men- 
tioned claim. 


The  award  then  proceeded  to  declare  that  the  arbi- 
trators, ^*  in  the  making  of  that  their  award,  had  taken 
into  their  consideration  and  estimate  the  reduction  of 
the  salary  of  the  said  E.  Femie  in  the  year  1826,  and 
the  grounds  of  it;  and  they  had  further  taken  into  their 
consideration  and  estimate  the  pecuniary  benefit  which 
had  been  conferred  by  the  said  E.  Femie  upon  the  said 
Lord  Glamis  and  his  estate,  by  reason  of  his  having 
purchased  the  annuities  of  Lady  Hunloke  and  Lady 
Turner  and  others,  on  his  own  responsibility,  but  for 
the  exclusive  advantage  of  the  said  Lord  Glamis^  for 
which  services  he  had  not  yet  received  any  adequate 
compensation,  or  for  the  benefit  thereby  rendered  by 
the  said  E.  Femie  to  the  said  Lord  Glamis  and  to  his 
estate." 


The  award   finally  directed   that    general   releases 
should  be  executed,  by  each  of  the  parties  to  the  other, 
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concerning  all  and  every  the  matters  and  things  so  in 
difference  and  to  the  arbitrators  referred,  on  or  before 
the  28th  o(  September  then  next. 

The  grounds  upon  which  this  award  was  sought  to  be 
set  aside  were  stated  in  the  notice  of  motion  to  be^-^for 
objections  apparent  on  the  face  of  the  award ;  —  because 
the  arbitrators  had  adjudicated  upon  matters  which 
were  expressly  excluded  from  their  arbitration,  and  upon 
matters  which  were  not  referred  to  them ;  and  also  be- 
cause the  award  was  uncertain,  and  was  not  final  as  to 
the  matters  arbitrated  upon.  The  particular  parts  of 
the  award  to  which  these  objections  applied  are  stated 
and  considered  in  the  judgment 

Sir  Wm.  Home^  Mr.  Serjt.  Talfourdj  and  Mr.  Lovat^ 
for  the  motion. 

Mr.  Knight  Bruce  and  Mr.  Koe^  in  support  of  the 
award. 

In  the  course  of  the  argument  the  following  cases 
were  referred  to ;  —  George  v.  Lousley  {a\  Mitchell  v. 
Staveley  (6),  Turner  v.  Turner  (c),  Samuel  v.  Cocper.  (d) 
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The  Lord  Chancellor. 

The  objections  made  to  the  award  in  this  case  may 
be  reduced  to  two,  so  far  as  I  think  it  necessary  to  ob- 
serve upon  them ;  first,  tliat  the  award  includes  matters 
not  referred,  and  includes  the  result  of  all  in  one  con- 
clusion, so  as  to  render  it  impossible  to  detach  the 

matters 
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(a)  8  East,  15. 
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(c)  5  Russ.  494. 
Id)  2  Ad.  i  EU.  7S2. 
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matters  referred  from  those  which  are  not  referred ;  and, 
secondly,  that  it  does  not  arbitrate  upon  some  subjects  in 
difference,  and  some  of  which  are  expressly  referred. 

The  whole  case  turns  upon  the  agreement  of  refer- 
ence and  the  award  itself,  it  not  being  disputed  but  that 
these  objections,  if  shewn  to  appear  upon  the  face  of  the 
award,  are  fatal  to  it 

1.  Under  the  first  head  one  matter  only  is  relied  upon, 
namely,  that  the  reference  being  confined  to  transac- 
tions subsequent  to  the  25th  of  December  1833,  and  to 
proceed  upon  the  foot  of  an  account  settled  and  a  release 
executed  at  that  date,  with  certain  exceptions  which  I 
will  presently  examine,  the  award  has  allowed  to  Mr. 
FertiiCf  the  agent,  for  salary  and  remuneration,  sums 
exceeding  what  was  allowed  to  him  in  the  account  so 
settled. 


By  the  settlement  of  the  25th  of  December  1838,  a 
sum  of  16,803/.  Is.  was  found  to  be  due  to  Mr.  Fernie; 
and,  by  an  agreement  of  the  31st  of  August  1836,  that 
sum,  together  with  2l5lLl5s.lld.^  interest  upon  it  from 
the  25th  of  December  1833  to  the  31st  of  August  1836, 
was  agreed  to  be  set  off  against  the  sum  to  be  found  due 
from  Mr.  Femie  upon  a  trust  account  then  agreed  to 
be  investigated  and  settled ;  and  which  having  been  ac- 
cordingly taken,  and  the  result  set  off  against  the 
16,803/.  \s.  and  2151/.  155.  11^.,  a  balance  of  192/. 
25.  Id.  was  found  to  be  due  to  Mr.  Fernie ;  so  that  the 
settlement  of  the  account  in  the  year  1833,  shewing  a 
balance  of  16,803/.  Is.  due  to  Mr.  Fernie,  was  the  foot- 
ing upon  which  the  reference  now  in  question  was  to 
proceed :  and  it  is  quite  clear  that  the  arbitrators  had 
no  authority  to  open  that  settlement  for  any  purpose, 
and  therefore  not  for  the  purpose  of  adding  to  the 
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salary  or  remuneration  of  Mr.  Femie  for  any  period        1838. 
anterior  to  that  settlement,  unless  the  exception  before 
alluded  to  gave  them  such  authority. 

It  is,  therefore,  to  be  considered,  first,  whether  it 
appears  upon  the  face  of  the  award  that  the  arbitrators 
have  made  any  allowance  for  salary  or  remuneration  to 
T^T. Femie  for  any  period  anterior  to  the  settlement; 
and,  secondly,  if  it  does  so  appear,  whether  the  excep- 
tion in  the  release  authorised  them  so  to  do. 

With  respect  to  the  first  inquiry,  it  is  stated  upon  the 
award  that  the  arbitrators  had,  in  making  their  award 
(which  finds  a  sum  of  3900/.  due  to  yb.Femie)^  taken 
into  their  consideration  and  estimate  the  reduction  of 
the  salary  of  M^t.Fernie  in  the  year  1826,  and  the 
grounds  of  it ;  and  that  they  had  ^^  further  taken  into 
their  consideration  and  estimate  the  pecuniary  benefit 
which  had  been  conferred  upon  Lord  Glamis  and  his 
estate  by  reason  of  his  (Mr.  Femit^s)  having  purchased 
the  annuities  of  Lady  Hunloke  and  Lady  Turner  and 
others,  on  his  own  responsibility,  but  for  the  exclusive 
advantage  of  Lord  Glamis^  for  which  services  he  had  not 
yet  received  any  adequate  compensation,  or  for  the  be- 
nefit thereby  rendered  by  the  said  Mr.  Femie  to  the  said 
Lord  Glamis  and  to  his  estate."  Lord  Glamis  died  soon 
after  the  settlement  in  December  1833,  so  that  the  services 
and  benefit  conferred  upon  Lord  Glamis  by  Mr.  Femie 
in  respect  of  which  the  arbitrators,  in  calculating  the  sum 
of  S900/.  to  be  due  to  him,  had  taken  into  their  con- 
sideration and  estimate  the  reduction  of  the  salary  in 
the  year  1826,  and  the  want  of  adequate  compensation 
for  such  services  and  benefit,  must  have  been  of  a  date 
anterior  to  the  settlement  and  release  of  the  25th  of 
December  1833. 


That 
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That  being  the  case,  Mr.  Femi^s  claim,  if  he  ever 
had  any,  to  additional  salary  or  compensation  for  such 
services,  was  clearly  concluded  by  the  settlement  and 
release ;  and  the  arbitrators  had  no  authority  to  arbi- 
trate upon  it,  unless  the  exception  in  the  release  gave 
them  such  authority.  And  this  appears  to  have  been 
the  ground  upon  which  the  Vice-Chancellor  thought 
that  the  arbitrators  had  authority  to  award  such  addi- 
tional salary  and  compensation ;  and  his  opinion  seems 
to  have  proceeded  on  a  supposition  that  the  exception 
in  the  release  was  an  exception  of  any  claims  which 
Mr.  Femie  might  have  in  respect  of  certain  indentures. 
The  argument,  therefore,  assumed  this  form :  —  The 
deeds  in  question,  and  any  claims  which  Mr.  Femie 
might  have  under  them,  are  excepted  out  of  the  settle- 
ment and  release,  and  the  deeds  and  securities  so  ex- 
cepted contain  provisions  under  which  Mr.  Femie  might 
claim  additional  allowances. 


It  appears  to  me  that  there  is  a  very  conclusive  an- 
swer to  this  reasoning.  The  exception  in  the  release  of 
the  25th  oV December  1833  is  not  of  the  deeds,  or  of 
any  claim  founded  upon  them,  but  in  these  words,  **  ex- 
cept the  said  sum  of  16,803/.  \s.  so  due  to  the  said  £. 
Femie^  and  the  several  securities  the  said  E*  Femie  then 
held  for  better  securing  the  repayment  thereof ^^  What 
was  due  upon  those  securities  and  otherwise,  up  to  the 
25th  of  December  1833,  was  ascertained  and  settled,  and 
fixed  at  the  sum  of  16,803/.  Is.  upon  any  account  what- 
ever, —  including,  therefore,  salary  and  remuneration 
as  well  as  all  other  heads  of  claim ;  and  the  arbitrators 
had  no  more  authority  to  open  tliat  account  for  the 
purpose  of  adding  to  the  amount  of  such  salary  and 
remuneration,  than  to  alter  the  account  so  settled  upon 
any  other  ground.  The  deed  of  the  12th  of  December 
1825  was  to  secure  and  indemnify  Mr.  Femie  against 

any 
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any  payment  or  liability  to  which  he  might  be  subject 
in  consequence  of  the  transactions  referred  to.  What- 
ever such  payments  or  liabilities  were,  up  to  the  settle- 
ment of  the  25th  of  December  18S3,  must  have  been 
included  in  that  settlement,  and  have  constituted  part 
of  the  16,80S/«  Is.i  and  the  security  was  to  hold  good 
for  what  was  so  due  at  that  time,  and  for  future  pay- 
ments and  liabilities,  but  not  for  any  further  claim 
anterior  to  that  time.  It  would,  indeed,  be  a  great 
absurdity  to  settle  all  accounts  at,  and  claims  up  to,  a 
certain  date,  and  at  the  same  time  to  except  the  deed  as 
to  the  time  past  upon  which  all  such  accounts  and 
claims  were  founded. 


18S8. 


But  if  all  the  provisions  of  the  deed,  from  the  be* 
ginning,  had  been  open  to  the  arbitrators,  no  provision 
in  it  would  have  authorised  them  to  add  to  the  salary 
or  remuneration  of  Mr.  Femie  for  the  time  anterior  to 
this  settlement.  The  provision  in  that  deed,  to  which  I 
was  referred,  against  all  loss,  costs,  charges,  damages, 
and  expenses  which  Mr.  Femie  might  pay,  expend,  in- 
cur, or  in  any  manner  be  put  unto,  is  merely  a  provi- 
sion for  indemnity  against  losses  to  be  sustained,  and 
not  for  remuneration  to  be  received.  I  am  of  opinion, 
therefore,  that  the  case  cannot  be  brought  within  the 
exception. 


It  was  argued,  that  it  did  not  appear  that  the  arbi- 
trators had  made  any  such  additional  allowance;  but 
that  they  might  have  considered  the  circumstances 
stated  for  some  other  purpose.  It  is  true  that  the  Court 
leans  in  favour  of  awards,  and  will  readily  adopt  a  rea- 
sonable construction  for  the  purpose  of  maintaining 
their  validity.  But  I  cannot,  for  this  purpose,  go  beyond 
a  reasonable  construction  ;  and  when  arbitrators  award 
a  certain  sum  to  one  of  the  parties,  and  say  that  in 
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1838.  making  their  award,  they  had  taken  mto  their  consider- 
ation and  estimate  certain  claims  of  that  party  for  which 
he  had  not  before  received  any  adequate  compensation, 
it  would  be  contrary  to  the  plain  and  obvious  meaning 
of  the  words  to  assume  that  they  had  not  included 
something  on  account  of  such  claims  in  the  same  award. 
I  think,  therefore,  that,  in  this  respect,  the  arbit|titors 
have  exceeded  their  authority,  and  have  awarded  upon 
a  matter  not  referred  to  them,  and  that  what  they  have 
so  awarded  without  authority  cannot  be  separated  from 
the  other  parts  of  their  award. 

2.  I  am  also  of  opinion  that  they  have,  upon  their 
award,  stated  that  they  have  declined  to  arbitrate  upon 
some  matters  included  in  the  reference ;  and  that  the 
award  is  therefore  bad. 

• 

I  will  first  consider  the  case  of  the  annuity  of  400/. 
granted  by  Lord  Strathmore  to  Mr.  Smith.  The  arbi- 
trators, by  their  award,  in  substance  decide  that  they  are 
precluded  by  reason  of  a  certain  suit  pending  between 
Mr.  Helcj  the  vendor  of  the  annuity,  and  Femie^  the 
real  or  nominal  purchaser,  to  set  aside  the  purchase  of 
it,  from  arbitrating  on  the  claim.  Upon  this  the  Vice* 
Chancellor  very  justly  observed  that  the  reason  assigned 
for  not  arbitrating  upon  this  claim  is  wholly  untenable : 
but  his  Honor  held  that  this  was  no  objection  to  the 
award,  because  he  thought  that  the  claim,  if  any,  was 
barred  by  the  release.  .1  do  not  conceive  that  this 
Court  has  any  thing  to  do  with  that  consideration.  If 
the  claim  be  barred  by  the  release,  the  arbitrators  would 
have  been  well  justified  in  deciding  against  the  claim 
upon  that  ground.  But  they  state  that  what  they  have 
done  is,  not  to  decide  against  the  claim,  but  to  decline 
arbitrating  upon  it  at  all,  thinking  that  they  were  pre- 
cluded from  so  doing.   The  party  making  the  claim  had 

a  right 
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a  right  to  the  judgment  of  the  arbitrators  upon  it ;  and  1838. 
I  cannot  see  upon  what  ground  this  Court  is  entitled  to 
say,  <<  You,  the  arbitrators,  ought  to  have  investigated 
the  claim,  and  decided  upon  it;  but  the  Court  being 
of  opinion  that,  if  you  had  done  so,  you  must  have  de- 
cided against  the  claim,  the  objection  to  the  award  shall 
not  prevail.** 

It  appears  to  me  that  upon  this  application  the 
Court  had  no  jurisdiction  to  investigate  the  merits  of 
the  claim ;  and  if  it  had,  that  it  was  wholly  without 
the  necessary  materials  and  information  to  form  a  satis- 
fiutory  judgment  upon  it.  Whether  the  claim  against 
Mr.  Femie  in  respect  of  this  annuity  existed  at  the  date 
of  the  release,  and  if  it  did,  whether  it  was  then  so 
circumstanced  as  to  be  affected  by  it,  must  depend  upon 
various  circumstances  of  which  no  satisfactory  inform- 
ation is  now  before  the  Court.  All  these  circumstances 
the  party  had  a  right  to  bring  before  the  arbitrators,  if 
the  release  had  been  set  up  as  a  bar  to  the  claim ;  but 
the  claim  and  the  defence,  and  the  answer  to  the  de- 
fence, were  excluded  by  the  opinion  adopted  by  the 
arbitrators,  that  they  were  precluded  from  entering 
into  the  question.  In  this  respect  also  I  think  the 
award  clearly  defective,  and  therefore  void. 

Being  of  this  opinion  upon  these  two  points,  it  is  un- 
necessary to  discuss  the  other :  but  I  think  the  award 
also  defective,  and  therefore  void,  on  account  of  the 
arbitrators  having,  as  they  state  in  their  award,  alto- 
gether abstained  from  taking  the  Durham  account  [a) 

• 

'nto     consideration,  and  from  arbitrating  in  any  way 
^^r^upon.     They  state  a  reason  for  their  so  refusing 

and 
(^)    His  Lordship  uses  this  ex-      signate  the  account  of  the  rents 
l^'^^^ion,  as  it  had  been  used      of  the  Durham  estate, 
^^^^^^gjiout  the  argumeaty  to  de- 
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making  their  award,  they  had  taken  into  their  consider- 
ation and  estimate  certain  claims  of  that  party  for  which 
he  had  not  before  received  any  adequate  compensation, 
it  would  be  contrary  to  the  plain  and  obvious  meaning 
of  the  words  to  assume  that  they  had  not  included 
something  on  account  of  such  claims  in  the  same  award. 
I  think,  therefore,  that,  in  this  respect,  the  arbitrators 
have  exceeded  their  authority,  and  have  awarded  upon 
a  matter  not  referred  to  them,  and  that  what  they  have 
so  awarded  without  authority  cannot  be  separated  from 
the  other  parts  of  their  award. 


2.  I  am  also  of  opinion  that  they  have,  upon  their 
award,  stated  that  they  have  declined  to  arbitrate  upon 
some  matters  included  in  the  reference ;  and  that  the 
award  is  therefore  bad. 


I  will  first  consider  the  case  of  the  annuity  of  400/. 
granted  by  Lord  Strathmore  to  Mr.  Smith.  The  arbi- 
trators, by  their  award,  in  substance  decide  that  they  are 
precluded  by  reason  of  a  certain  suit  pending  between 
Mr.  Hele^  the  vendor  of  the  annuity,  and  Femie^  the 
real  or  nominal  purchaser,  to  set  aside  the  purchase  of 
it,  from  arbitrating  on  the  claim.  Upon  this  the  Vice« 
Chancellor  very  justly  observed  that  the  reason  assigned 
for  not  arbitrating  upon  this  claim  is  wholly  untenable : 
but  his  Honor  held  that  this  was  no  objection  to  the 
award,  because  he  thought  that  the  claim,  if  any,  was 
barred  by  the  release.  .1  do  not  conceive  that  this 
Court  has  any  thing  to  do  with  that  consideration.  If 
the  claim  be  barred  by  the  release,  the  arbitrators  would 
have  been  well  justified  in  deciding  against  the  claim 
upon  that  ground.  But  they  state  that  what  they  have 
done  is,  not  to  decide  against  the  claim,  but  to  decline 
arbitrating  upon  it  at  all,  thinking  that  they  were  pre- 
cluded from  so  doing.   The  party  making  the  claim  had 
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a  right  to  the  judgment  of  the  arbitrators  upon  it ;  and 
I  cannot  see  upon  what  ground  this  Court  is  entitled  to 
say,  "  You,  the  arbitrators,  ought  to  have  investigated 
the  claim,  and  decided  upon  it;  but  the  Court  being 
of  opinion  that,  if  you  had  done  so,  you  must  have  de- 
cided against  the  claim,  the  objection  to  the  award  shall 
not  prevail.** 

It  appears  to  me  that  upon  this  application  the 
Court  had  no  jurisdiction  to  investigate  the  merits  of 
the  claim;  and  if  it  had,  that  it  was  wholly  without 
the  necessary  materials  and  information  to  form  a  satis- 
factory judgment  upon  it.  Whether  the  claim  against 
Mr.  Femte  in  respect  of  this  annuity  existed  at  the  date 
of  the  release,  and  if  it  did,  whether  it  was  then  so 
circumstanced  as  to  be  affected  by  it,  must  depend  upon 
various  circumstances  of  which  no  satisfactory  inform- 
ation is  now  before  the  Court.  All  these  circumstances 
the  party  had  a  right  to  bring  before  the  arbitrators,  if 
the  release  had  been  set  up  as  a  bar  to  the  claim  ;  but 
the  claim  and  the  defence,  and  the  answer  to  the  de- 
fence, were  excluded  by  the  opinion  adopted  by  the 
arbitrators,  that  they  were  precluded  from  entering 
into  the  question.  In  this  respect  also  I  think  the 
award  clearly  defective,  and  therefore  void. 

Being  of  this  opinion  upon  these  two  points,  it  is  un- 
necessary to  discuss  the  other :  but  I  think  the  award 
also  defective,  and  therefore  void,  on  account  of  the 
arbitrators  having,  as  they  state  in  their  award,  alto- 
gether abstained  from  taking  the  Durham  account  [a) 
into  consideration,  and  from  arbitrating  in  any  way 
thereupon.     They  state  a  reason  for  their  so  refusing 

and 

(a)  His  Lordship  uses  this  ex-      signate  the  account  of  the  rents 
pression,  as  it  had  been  used      of  the  Durhmn  estate. 
throughout  the  argument^  to  de- 
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and  abstaining  which  is  wholly  inapplicable,  namely, 
that  Mr.  Femie  had  been  ordered  to  pay  into  Court  a 
sum  of  2020/.  \\s.  Sd.^  found  due  by  the  Master; 
whereas  the  grievance  complained  of  in  respect  of  such 
rents,  as  appears  from  the  agreement  of  reference,  is 
that  these  rents  not  having  been  credited  at  the  proper 
time,  the  balances  appeared  greater  than  they  would 
have  been  if  the  rents  had  been  properly  credited,  and 
the  interest  charged  upon  the  balance  was  thereby  more 
than  it  ought  to  have  been.  The  reference,  therefore, 
authorises  the  arbitrators,  if  they  shall  think  fit,  to  cor- 
rect the  account  in  this  respect  It  was  for  them  to 
decide  whether  that  ought  to  have  been  done ;  but  they 
were  bound  to  come  to  some  decision  upon  it. 


This,  as  I  understand,  was  the  opinion  of  the  Vice- 
Chancellor ;  but  his  Honor  thought  that  the  fair  construc- 
tion of  what  is  stated  upon  the  award  was,  that  the  arbi- 
trators had  considered  the  subject,  and  had  decided  not 
to  alter  the  account  in  this  respect.  The  question,  there- 
fore, is  simply  one  of  construction  of  the  few  expressions 
used  in  the  award  upon  this  subject ;  and  when  I  find  the 
arbitrators  stating  that,  for  a  reason  assigned,  they  had 
** altogether  abstained  from  taking  the  Durham  account 
into  consideration,  and  from  arbitrating  in  any  way  there- 
upon," I  cannot  consider  those  expressions  as  stating  that 
they  had  taken  the  Durham  account  into  consideration, 
and  that  they  had  arbitrated  thereupon  by  deciding  that 
no  such  credit  for  interest  as  claimed  should  be  allowed. 


Assuming  the  true  construction  of  the  award  to  be 
that  the  arbitrators  have  declined  to  arbitrate  upon  the 
two  claims  of  the  annuity  and  of  the  interest  upon  the 
Durham  rents,  it  is  clear  that  the  award  is  bad ;  and  if 
it  were  not  bad,  it  is  clear  that  the  award  would  be  most 
unjust  in  directing  general  releases,  which  would  for 

ever 
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ever  exclude  those  two  claims  which  the  arbitrators  had       1838. 
declined  to  investigate. 

It  may  be  much  to  be  regretted  that  this  reference 
should  have  failed ;  but  that  cannot  affect  my  decision. 
Upon  the  principles  of  law,  fairly  admitted  on  both  sides 
in  the  argument,  I  am  of  opinion  that,  upon  the  state- 
ments in  the  award,  it  is  open  to  the  objections  I  have 
observed  upon,  and  I  must,  therefore,  declare  it  to  be 
void. 


RICHARDSON  r.  The  Bank  of  ENGLAND.        jvbr.  2, 3.  e. 

nPHIS  was  a  suit  instituted  by  the  personal  represent-  The  advances 
■*•    atives   of  William   Esdaile  deceased,  one  of  the  Mrtne/to"he 

partners  in  the  banking  house  of  Sir  James  Esdaile  and  partnership, 
^  ,.  ..,1.^  ^1  1   and  those  re- 

Co.;  and  Its  principal  object  was  to  have  a  general  ceivedbyan- 

account  taken  of  all  the  partnership  dcalinirs  and  transac-  °'*^f,^  9^™  ^'» 
tions,  and  to  have  the  attairs  ot  the  partnership   nnally  cero  has  been 

wound  up  and  closed.  :„Tc2„"lt...e 

Items  in  the 
The  bill  (which  was  extremely  voluminous)  stated  the  *ween"the^ 
history  of  the  banking  house  from  its  establishment  in  partners,  and 
tlie  year  1780,  and  the  various  changes  which  the  part-  treated  as 
nership  had  undergone  down  to  the  month  of  December  ^f^ts;  and  the 
1833,  when  it  consisted  of  WiUiam  Esdaile^  who  was  the  fore,  will  not, 
senior  partner,  and  of  the  Defendants  Grenfell,  Thomas^  Kor°  a  *'''" 

and  Scott^  and  that  the  active  management  of  the  concern  plication, 

order  the 
^^  amount  of 
such  advances 
to  be  paid  in  and  secured,  pending  a  suit  for  taking  the  partnership  accounts. 
Review  of  the  principles  upon  which  money  is  ordered  to  be  paid  into  Court 
in  consequence  of  admissions  made  in  a  defendant's  answer. 
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1838.        was  subsequently  left  to  Grenfell  and  Thomas^  down  to 

,^'^"V*^^     the  month  of  October  1837j  when  William  Esdaile  died. 
Richardson 

V,  The  bill  alleged  that  ThomaSj  on  his  introduction  into 

The  Bank  of  ^^  house  in  the  year  1828,  brought  no  capital  into  it ; 
but  that  EsdailCf  whose  daughter  Thomas  had  married, 
advanced  a  sum  of  20,000/.  for  him,  which  was  entered 
in  the  books  of  the  partnership  in  the  joint  names  of 
<^ Esdaile  and  Thomas"  It  then  stated,  that  notwith- 
standing very  large  advances  which  were  from  time  to 
time  made  to  the  concern  by  Esdaile  out  of  his  private 
resources,  between  the  years  1833  and  1836,  the  house 
became  greatly  embarrassed  towards  the  close  of  the 
latter  year,  chiefly  through  the  imprudence  of  the  acting 
partners  Graifell  and  Thomas ;  insomuch  that  they  then 
found  it  impossible  to  continue  business  without  further 
assistance;  and  that  accordingly  they  applied  to  the 
Bank  of  England  and  to  certain  private  bankers  in  Lon^ 
doily  and  an  arrangement  was  thereupon  come  to,  for 
winding  up  the  affairs  of  the  house  under  inspectors; 
and,  on  the  17th  of  January  1837,  conveyances  were 
executed  vesting  all  the  freehold,  copyhold,  and  lease- 
hold estates  of  the  partners  in  trustees,  to  be  applied 
upon  the  trusts  therein  mentioned ;  and  the  partners,  at 
the  same  time,  executed  a  deed  of  inspection,  by  which 
certain  persons  were  appointed  Inspectors,  for  the  pur- 
pose of  applying  the  partnership  assets  in  the  order  and 
upon  the  principles  therein  stated,  and  generally  with  a 
view  to  wind  up  and  close  the  affairs  of  the  partnership. 

The  bill  further  alleged,  that  at  the  time  of  the  exe- 
cution of  these  deeds,  Esdaile  appeared  upon  the  books 
of  the  partnership  as,  and  in  fact  was,  a  creditor  thereon 
in  the  sum  of  90,816/.  185.  4^/. ;  and  that  there  was  at 
the  same  time  standing  in  such  books,  to  the  account  of 
"  Esdaile  and  Thomas^"  a  credit  in  respect  of  the  before- 
mentioned  sum  of  20,000/.  so  advanced  by  Esdaile  to 
the  partnership,  and  which,  not  having  been  drawn  out^ 

then 
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then  remained  as  a  debt  due  to  Esdaile  ;  and  that  the        ldS8. 
account  of  Thomas  was  then  overdrawn  to  the  amount    ,^^"^^^'^^^ 

rCl  CH  AR  J)S01f 

of  21,591/.  l5.  Sd.j  and  that  Thomas  was  indebted  to  the  v. 

partnership  m  that  sum  accordingly,  independently  of   "^^  ^^"'^  ^^ 
the  other  liabilities  after  mentioned. 

The  bill  further  stated  and  set  forth  in  a  schedule 
a  certain  account  and  valuation  of  the  partnership  assets 
and  of  the  interest  and  liabilities  of  the  several  partners 
therein,  made  out  by  an  accountant,  and  which  was 
allied  to  be  correct,  and  to  have  been  made  out  upon 
the  principle  contended  for  by  the  Defendants,  from 
which  it  appeared  that,  in  the.month  oi  June  ISST^  a  sum 
of  35,844/.  IBs.  \QcL  was  due  as  between  the  partners, 
to  Esdaile  from  the  partnership ;  and  that  the  share  of 
TTunmis  in  such  deficiency  amounted  to  31,468/.  165.  9d.j 
which,  together  with  a  small  balance  of  982/.  145.  9d. 
due  from  him  on  a  profit  and  loss  account,  had  been 
carried  to  his  debit,  and  which,  added  to  the  aforesaid 
sum  of  21,591/.  l5.  3(/.,  the  amount  of  his  overdrawn 
account,  left  Thomas  indebted  to  the  partnership,  at  the 
very  lowest,  in  a  sum  of  54,042/.  125.  9d. 

In  reply  to  these  allegations,  and  the  corresponding 
interrogatories  in  the  bill,  the  answer  of  the  Defendant 
ThomaSy  among  other  things,  stated  his  belief  that  at 
the  period  of  the  execution  of  the  deeds,  Esdaile  ap- 
peared on  the  books  of  the  partnership  as  a  creditor  in  the 
sum  of  90,816/.  185. 4^/. ;  and  that  there  was,  at  the  same 
time,  standing  in  such  books  to  the  account  of  "  Esdaile 
and  TJiomas  "  a  credit  in  respect  of  20,000/.  But  he  de- 
nied that  that  sum  constituted  an  advance  to  the  partner- 
ship, and  alleged  that  it  was  placed  by  Esdaile  to  the 
credit  of  the  Defendant  as  his  (the  Defendant's)  capital  in 
the  partnership.  He  admitted,  that  the  same  was  never 
drawn  out;  but  he  denied  that  it  remained,  at  the  time  of 
the  execution  of  the  deeds,  as  a  debt  due  to  Esdaile  from 

M  4  the 
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1 838.        the  partnership.     He  further  denied  that  his  account  was 

overdrawn,  although  he  admitted  that  he  had,  from  time 

t;.  to  time,  had  advances  made  to  him  by  the  house,  to  the 

^v^^^^J^^  amount  of  21,591/.  Is.  3d.,  being  the  sum  for  which  his 
C4NOLAN0.  ^^ 

account  was  alleged  to  have  been  overdrawn ;  and  he 
denied  that,  independently  of  his  other  liabilities  to  the 
partnership,  he  was  indebted  thereto  in  the  last-men- 
tioned or  any  other  sum ;  for  he  said  that  the  balance 
was  in  his  favour  to  the  amount  of  275/.  4*5.  7^.,  as 
appeared  by  the  statements  contained  in  the  first  sche- 
dule to  his  answer,  which  he  prayed  might  be  consi- 
dered as  a  part  thereof. 

• 
The  Defendant,  by  his  answer,  further  stated  his  be- 
lief that  it  appeared  by  the  valuation  and  account  in  the 
bill  mentioned,  though  he  did  not  know  whether  such 
valuation  was  correct  or  whether  it  was  the  fact,  that 
taking  such  debit  to  Esdaile  against  his  credit  as  in  the 
bill  mentioned,  there  was  due  from  the  pai*tnership  to 
Esdaile  or  his  estate,  down  to  the  month  of  Mai/  1837, 
the  sum  of  35,844/.  I85.  10^. ;  and  that  it  appeared  by 
such  account,  but  the  correctness  of  which  he  did  not 
admit,  that  the  Defendant's  share  in  such  deficiency 
as  in  the  bill  mentioned  amounted  to  31,468/.  I65.  9^/., 
and  that  that  sum  was  carried  to  his  debit  in  the 
said  account,  and  that,  together  with  a  small  sum  of 
982/.  145.  9r/.,  in  the  said  account  stated  to  be  chargeable 
against  the  Defendant,  added  to  21,591/.  l5.3</.,  the 
amount  to  which  it  was  in  the  bill  stated  that  the  Defend- 
ant's account  was  overdrawn,  but  which  amount,  in  fact, 
consisted  of  advances  made  by  the  partnership  to  the  De- 
fendant, there  was,  by  the  said  account  found  due  to  the 
partnership  by  the  Defendant,  down  to  the  month  of 
Jiaic  1837,  the  sum  of  54,042/.  125.  9d.  But  he  denied 
.  that  such  last-mentioned  sum  was  in  fact  due  from  him 
to  the  partnership,  the  said  account  being  purely  con- 
jectural, and  founded  on  insufficient,  and,  in  some  cases, 

erroneous 
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erroneous  data;  and  there  being,  in  particular,  to  be        1838. 

deducted  from  such  last-mentioned  sum,  as  he  contend-    '^^"V"^^ 

ed,  the  said  sum  of  20,000/.  so  advanced  by  Esdaile  to  «. 

the  Defendant,  as  the  Defendant's  capital,  in  the  year  '^i®  ^^^^  ^^ 

,         1      -r-i.  r     "I  1.1  England. 

1828,  when  the  Defendant  entered  into  the  partnership* 

The  Defendant,  by  his  answer,  further  admitted  that 
he  claimed  the  whole  interest  in  the  said  sum  of  20,000/. 
standing  to  the  account  of  Esdaile  and  the  Defendant  in 
the  partnership  books.  But  he  denied  that  the  same  was  a 
sum  advanced  or  brought  in  by  Esdaile  to  the  partnership : 
and  he  said  that  he  rested  his  claim  to  such  sum  on  the 
fact  of  its  having  been  advanced  by  Esdaile  as  the  con-  ' 
sideration  for  the  Defendant's  joining  the  partnership, 
and  as  his  (the  Defendant's)  capital  therein,  and  of 
Esdaile  having  always,  whether  in  conversation  or  other- 
wise, so  treated  it,  and  its  having  been  always  so  con- 
sidered by  the  partnership,  both  in  the  partnership  books 
and  otherwise.  He  further  admitted  that  no  part  of  the 
sum  was  brought  into  the  partnership  by  the  Defendant, 
and  that  he  gave  no  consideration  for  the  same,  except 
joining  the  partnership  at  the  request  of  Esdaile*  He 
denied  that,  from  the  commencement  down  to  the  dis- 
solution of  the  partnership,  or  to  any  other  time,  the 
sum  was  always  treated  as  an  advance  by  Esdaile  to  the 
partnership,  or  as  belonging  to  Esdaile^  save  that  Esdaile 
was  considered  to  have  a  life  interest  therein :  but  he 
admitted  that  the  sum  carried  interest,  and  that  such 
interest  was  regularly  paid  to  Esdaile  from  the  time  of 
the  advance  during  his  life,  and  consequently  down  to 
the  termination  of  the  partnership. 

Upon  a  motion  that  the  Defendant  Thomas  might  pay 
into  Court  the  sum  of  21,591/.  \s.  Sr/.,  admitted  by  his 
answer  to  have  been  advanced  to  him  by  the  partnership, 
the  Master  of  the  Rolls  ordered  that  he  should  pay  into 
Court  the  sum  of  19,724/.     The  order  was,  with  the 

concurrence 
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1838.        concurrence  of  the  Plaintiffs'  counsel,  restricted  to  the 
A'^V*^^     latter  sum,  in  consequence,  as  the  reporters  have  been 

Richardson  -irii  iiii^r  oi 

t;.  informed,  of  a  doubt  expressed  by  the  Master  ot  the 

The  Bank  of  RqHs  whether  the  Defendant's  admission  as  to  the 
amount  for  which  he  had  overdrawn  his  account  was 
not  qualified,  with  respect  to  certain  items,  by  reference 
to  the  schedule  annexed  to  his  answer. 

The  Defendant  Thomas  now  moved,  before  the  Lord 
Chancellor,  that  this  order  might  be  discharged. 

Mr.  Wigram  and  Mr.  Reynolds^  for  the  motion. 

Mr.  Tinney  and  Mr.  Goodeve,  in  support  of  the 
order. 

The  Defendants,  the  Inspectors,  though  served,  did 
not  appear  upon  the  motion,  either  in  the  Court  below 
or  on  the  appeal. 

The  various  topics  of  argument  wliicb  were  addressed 
to  the  Court  upon  the  motion,  and  all  the  authorities 
which  were  then  cited,  are  stated  and  reviewed  in  tlie 
judgment. 


Nov.  6.  T7ie  Lord  Chancellor. 

The  points  which  have  been  raised  in  the  discussion 
of  this  case  seemed  to  me  to  be  of  so  much  importance 
to  the  general  practice  of  the  Court,  that  I  have  thought 
it  right  to  examine  all  the  cases  which  appear  to  have 
any  resemblance  to  the  present,  before  I  gave  my  judg- 
ment, although  I  have  not  felt  any  difficulty  as  to  the 
order  which  I  ought  to  pronounce. 

I  must  in  the  first  place  observe,  that  the  motion  for 
payment  into  Court  by  the  Defendant  of  the  sum  men- 
tioned in  the  order  must  be  considered  as  founded  upon 

the 
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the  supposition  of  that  sum  being  due  from  him.     It  is        1838. 
not  the  case  of  a  contest  as  to  the  title  to  any  particular    ,^^''^^^^'^*^ 

IvICHARDBON 

property,  in  which  the  Court  will  in  some  cases  take  v, 

possession   of    the  subject-matter   of  the  contest  for    -^i®  ^^^  ^^ 
^  ....  .  Enolak» 

secority,  until  it  adjudicates  upon  the  right.    Such  cases 

generally  arise  where  the  property  is  in  the  hands  of 

stakeholders,  factors,  or  trustees,  who  do  not  themselves 

claim  any  title  to  it.     In  ordering  money  into  Court 

under  such  circumstances,  the  Court  does  not  disturb 

the  possession  of  any  party  claiming  title,  or  direct  a 

payment,  before  the  liability  to  pay  is  established. 

The  claim  in  the  present  case  is  for  payment  of  the  sum 
in  question,  as  a  debt  due,  or  at  least  as  a  sum  payable, 
in  order  to  its  being  applied  to  purposes  in  which  the 
Plaintiffs  are  interested.  To  support  a  motion  upon 
these  grounds,  two  things  are,  I  conceive,  necessary : 
first,  a  clear  liability  in  the  Defendant  to  pay ;  and  se- 
condly, an  admission  by  the  Defendant  of  the  facts  from 
which  such  liability  arises. 

I  will  first  consider  this  case  without  reference  to  the 
deeds,  and  next  inquire  how  the  deeds  affect  the  question. 

Without  referring  to  those  deeds,  the  facts  are  simply 
these :  —  that  the  partnership  being  at  an  end,  there  are, 
it  appears,  partnership  debts  and  joint  liabilities  unpaid : 
that  there  was  no  contract  as  to  advancing  capital ;  but 
that  Mr.  Esdaile  advanced  large  sums  for  the  use  of  the 
business,  and  so  became,  as  it  is  called,  a  creditor  of  the 
firm ;  and  that  the  Defendant  Mr.  Thomas  drew  out  of 
the  iiinds  of  the  business,  with  the  consent  of  the  part^ 
ners,  considerable  sums,  and  so  became,  as  it  is  called,  a 
debtor  to  the  firm. 

But  though  these  terms  "  creditor"  and  "  debtor" 
are  so  used,  and  sufficiently  explain  what  is  meant  by 

the 
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18S8.        the  use  of  them,  nothing  can  be  more  inconsistent  with 

^*^"V*^^     the  known  law  of  partnership  than  to  consider  the  situ- 

^,  ation  of  either  party  as  in  any  degree  resembling  the 

Tbe  Bank  of  situation  of  those  whose  apyellation  has  been  so  bor- 
England.  . 

rowed.  The  supposed  creditor  has  no  means  of  com- 
pelling payment  of  his  debt;  and  the  supposed  debtor  is 
liable  to  no  proceedings  either  at  law  or  in  equity  —  as- 
suming always  that  no  separate  security  has  been  taken 
or  given.  The  supposed  creditor's  debt  is  due  from  the 
firm  of  which  he  is  a  partner ;  and  the  supposed  debtor 
owes  the  money  to  himself  in  common  with  his  part- 
ners; and,  pending  the  partnership,  equity  will  not 
interfere  to  set  right  the  balance  between  the  partners. 
Indeed  it  could  not  do  so  with  eifect,  inasmuch  as  imme- 
diately after  a  decree  has  enforced  payment  of  the  money 
supposed  to  be  due,  the  party  paying  might,  in  exercise  of 
his  power  of  a  partner,  repossess  himself  of  the  same  sum. 

But  if,  pending  the  partnership,  neither  law  nor  equity 
will  treat  such  advances  as  debts,  will  it  be  so  after  the 
partnership  has  determined,  before  any  settlement  of 
account,  and  before  the  payment  of  the  joint  debts  or  the 
realisation  of  the  partnership  estate  ?  Nothing  is  more 
settled  than  that,  under  such  circumstances,  what  may 
have  been  advanced  by  one  partner,  or  received  by 
another,  can  only  constitute  items  in  the  account.  There 
may  be  losses,  the  particular  partner's  share  of  whicii 
may  be  more  than  sufficient  to  exhaust  what  he  has  ad- 
vanced, or  profits  more  than  equal  to  what  the  other  has 
received ;  and  until  the  amount  of  such  profit  and  lobs 
be  ascertained  by  the  winding  up  of  the  partnership 
affairs,  neither  partner  has  any  remedy  against,  or  lia- 
bility to,  the  other  for  payment  from  one  to  the  other,  of 
what  may  have  been  advanced  or  received.  In  Craw^ 
shay  V.  Collins  {a)j  Lord  Eldon  S2^f^^  "  Where  a  sum  is 

•  advanced 

(a)  2  Rust.  525.;  see  p.  347.    And  see  also  Wat  v.  Skip^  l  Vet. 
sen.  at  p.  34?. 
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advanced  as  a  loan  to  an  individual  partner,  his  profits        1838. 
are  first  answerable  for  that  sum ;  and  if  his  profits  shall  _/^^^^^ 

,  RiCHAaDSON 

not  be  sufficient  to  answer  it,  the  deficiency  shall  be  «. 

made  good  out  of  his  capital ;  and  if  both  his  profits  £^<^",/o, 
and  his  capital  are  not  sufficient  to  make  it  good,  he  is 
considered  as  a  debtor  for  the  excess."  The  money 
drawn  out  by  any  partner  ceases  to  be  part  of  the  joint 
stock,  so  that,  upon  bankruptcy,  the  joint  creditor  can- 
not recall  it,  unless  there  had  been  a  fraudulent  ab- 
straction ;  JEx  parte  Yonge.  {a)  Again,  in  Foster  v 
Donald  (b)^  Lord  Eldon  says,  ^^  If  a  partner,  as  partner, 
receives  money  belonging  to  the  firm,  and,  admitting 
that  he  has  received  it,  insists  that  there  is  a  balance  in 
his  favour,  there  is  no  pretence  for  making  him  pay  it  in." 

It  appears  to  me,  therefore,  that  in  the  present  stage 
of  these  partnership  affairs,  it  cannot  be  considered 
that  the  money  received  by  Mr,  Thomas  out  of  the  part- 
nership funds  <:onstitutes  a  debt  which  he  is  at  this 
time  liable  to  pay.  But  if  it  could  be  so  considered, 
and  supposing  that  there  is  no  question  of  profit,  the 
Defendant  states  positively  his  title  to  20,000/.  now  in- 
vested in  the  partnership  business.  This  sum,  it  is 
said,  he  could  not  have  set  off  against  the  money  ad- 
vanced to  him,  because  it  stood  in  the  joint  names  of 
himself  and  of  William  Esdaile ;  but  the  question  is 
not  what  might  have  been  done  during  the  lifetime 
of  William  Esdaile,  as  between  himself  and  William 
Esdaile^  but  whether  if,  as  he  insists,  the  20,000/.  be 
now  his,  he  can  now  be  compelled  to  pay  the  20,000/.  {c) 
which  he  has  borrowed,  without  receiving  the  20,000/. 

capital 

(a)  5  Vet,  Sf  B,Z\.  his  account  as  a  round  sum  of 

ifi)  1  Jac,  4r  W,  252,  20,000/. ;  but  according  to  the 

(c)  The  Lord  Chancellor  here,  bill  it  was  21,591/.  If.  5^.,  and 

for  convenience,  speaks  of  the  according  to  the  order  at   the 

amount  for  which  the  Defendant  Holb,  199724/.  only. 

was  allied  to  have  overdrawn 
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18S8.        capital.     The  20,000/.  debt  would,  according  to  Lord 

J'^*^'^"'^     Eldon's  doctrine  in  Crawshay  v.  Collins,  be  to  be  paid 
Richardson  .  , 

V.  out  of  the  20,000/i  capital,  leaving  no  personal  demand 

The  Bank  of  f^ainst  Mr.  Thomas. 
England.      ^^ 

It  is  said,  then,  that  the  liabilities  of  Mr.  Thomas  far 
exceed  this  20,000/.  capital,  supposing  it  to  be  his ; 
for  that  the  debts  far  exceeding  the  assets,  there  will  be 
a  large  sum,  by  way  of  contribution,  to  be  paid 
by  him  beyond  his  20,000/.  capital.  That  is  not  the 
ground  upon  which  the  money  has  been  ordered  to  be 
paid  in ;  and  if  it  was,  why  is  the  sum  advanced  to  Mr. 
T/iomas  the  sum  ordered  to  be  paid  in  ?  The  sum  upon 
that  ground  would  be  31,000/.  and  a  fraction,  the  esti- 
mated share  of  Mr.  Thomas  of  the  deficiency,  independ- 
ently of  his  capital  or  debt ;  and  if  the  order  were  to 
stand,  it  is  not  easy  to  see  how  another  application  for 
the  larger  sum  could  be  resisted.  It  is  manifestly  im- 
possible, however,  to  support  the  order  upon  that 
ground.  Two  parties  are  jointly  liable,  and  before  the 
extent  of  such  joint  liability  has  been  ascertained,  can 
the  one,  by  an  interlocutory  order,  compel  the  other  to 
pay  into  Court  his  estimated  proportion  of  the  supposed 
liability  ? 

There  are,  indeed,  cases  in  which  the  Court  has  appa- 
rently ordered  the  payment  of  a  debt  upon  motion;  such 
as  where  an  executor  or  trustee  admits  himself  to  owe 
a  debt  to  the  estate  he  represents.  Rothwell  v.  Roth- 
well  {a)  carries  it  further;  but  that  decision  proceeded 
upon  the  particular  form  of  the  admission  in  the  an- 
swer: and  in  those  cases,  the  person  to  pay  and  the 
person  to  receive  being  the  same,  the  Court  assumes 
that  what  ought  to  have  been  done  has  been  done,  and 
orders  the  payment,  not  as  of  a  debt  by  a  debtor,  but 

as 

(a)  2S.^S, 217.;  and  see  MorUock  v.  Leathes,  2  Mer.  491. 
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ever  exclude  those  two  claims  which  the  arbitrators  had 
declined  to  investigate. 

It  may  be  much  to  be  regretted  that  this  reference 
should  have  failed ;  but  that  cannot  affect  my  decision. 
Upon  the  principles  of  law,  fairly  admitted  on  both  sides 
ia  the  argument,  I  am  of  opinion  that,  upon  tlie  state- 
ments in  the  award,  it  is  open  to  the  objections  I  have 
observed  upon,  and  I  must,  therefore^  declare  it  to  be 
void. 
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RICHARDSON  v.  The  Bank  of  ENGLAND. 


JVb».  2,  3.  6. 


nnHIS  was  a  suit  instituted  by  the  personal  represent-  The  advances 
•■■    atives  of  fViUiam  Esdaile  deceased,  one   of  the  JLrtner^to  the 

partners  in  the  banking  house  of  Sir  James  Esdaile  and  partnership, 
#->.  J    ...,,.     .  ^      ,  -   and  those  re- 

IJo.;  and  its  principal  object  was  to  have  a  general  ceivedbyan- 

account  taken  of  all  the  partnership  dcalinc^s  and  transac-  ^'''f,''  f"^"*  *'» 

tions,  and  to  have  the  aliairs  or  the  partnership   finally  cero  has  been 

wound  up  and  closed.  ^7"^  "P» 

*  onlyconstitiite 

items  in  the 

The  bill  (which  was  extremely  voluminous)  stated  the  *ween"thc^ 
history  of  the  banking  house  from  its  establishment  in  partners,  and 
t.lie  year  1780,  and  the  various  changes  which  the  part-  treated  as 
Y^crship  had  undergone  down  to  the  month  of  December  ^^^^* »  ^nd  the 
X  fiS3,  when  it  consisted  of  JViUiam  Esdaile^  who  was  the  fore,  will  not, 
senior  partner,  and  of  the  Defendants  Greiifell,  Thomas^  Ko*r°  a ''"^' 
o.ncl  Sadtj  and  that  the  active  management  of  the  concern  ph'cation, 

order  the 
^*S  amount  of 
such  advances 
to  be  paid  in  and  secured,  pending  a  suit  for  taking  the  partnership  accounts. 
Rericw  of  the  principles  upon  which  money  is  ordered  to  be  paid  into  Court 
^Q  couequence  of  admissions  made  in  a  defendant's  answer. 

M  3 


The  Bank  of 
£ngland. 
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1838.        was  subsequently  left  to  Grenfell  and  TkomaSj  down  to 
^^^"V^^     the  month  of  October  1837j  when  William  Esdaile  died* 

IvlOHARDSON 

V,  The  bill  alleged  that  Thomas^  on  his  introduction  into 

the  house  in  the  year  1828,  brought  no  capital  into  it ; 
but  that  Esdaile^  whose  daughter  Thomas  had  married, 
advanced  a  sum  of  209000/.  for  him,  which  was  entered 
in  the  books  of  the  partnership  in  the  joint  names  of 
'^  Esdaile  and  ThomasP  It  then  stated,  that  notwith- 
standing very  large  advances  which  were  from  time  to 
time  made  to  the  concern  by  Esdaile  out  of  his  private 
resources,  between  the  years  1833  and  1836,  the  house 
became  greatly  embarrassed  towards  the  close  of  the 
latter  year,  chiefly  through  the  imprudence  of  the  acting 
partners  Grenfell  and  Thomas  ;  insomuch  that  they  then 
found  it  impossible  to  continue  business  without  further 
assistance;  and  that  accordingly  they  applied  to  the 
Bank  of  England  and  to  certain  private  bankers  in  Lon^ 
dony  and  an  arrangement  was  thereupon  come  to,  for 
winding  up  the  affairs  of  the  house  under  inspectors; 
and,  on  the  17th  of  Januaty  1837,  conveyances  were 
executed  vesting  all  the  freehold,  copyhold,  and  lease- 
hold estates  of  the  partners  in  trustees,  to  be  applied 
upon  the  trusts  therein  mentioned ;  and  the  partners,  at 
the  same  time,  executed  a  deed  of  inspection,  by  which 
certain  persons  were  appointed  Inspectors,  for  the  pur- 
pose of  applying  the  partnership  assets  in  the  order  and 
upon  the  principles  therein  stated,  and  generally  with  a 
view  to  wind  up  and  close  the  aifairs  of  the  partnership. 

The  bill  further  alleged,  that  at  the  time  of  the  exe- 
cution of  these  deeds,  Esdaile  appeared  upon  the  books 
of  the  partnership  as,  and  in  fact  was,  a  creditor  thereon 
in  the  sum  of  90,816/.  185.  4(/. ;  and  that  there  was  at 
the  same  time  standing  in  such  books^  to  the  account  of 
"  Esdaile  and  Thomas^^  a  credit  in  respect  of  the  before- 
mentioned  sum  of  20,000/.  so  advanced  by  Esdaile  to 
the  partnership,  and  which,  not  having  been  drawn  out, 

thea 
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then  remained  as  a  debt  due  to  Esdaile  ;  and  that  the        ldS8. 

account  of  Thomas  was  then  overdrawn  to  the  amount  ,^^"^^'^"^^ 
of  21,591/.  \s.  Sd,y  and  that  Thomas  was  indebted  to  the  v. 

partnership  in  that  sum  accordingly,  independendy  of  "^e^^^^J^^^ 
the  other  liabilities  after  ntiendoned. 

The  bill  further  stated  and  set  forth  in  a  schedule 

a  certain  account  and  valuation  of  the  partnership  assets 

and  of  the  interest  and  liabilities  of  the  several  partners 

therein,  made  out  by  an  accountant,  and  which  was 

alleged  to  be  correct,  and  to  have  been  made  out  upon 

the  principle  contended  for  by  the  Defendants,  from 

which  it  appeared  that,  in  the.month  of  June  1837}  a  sum 

of  35,844/.  IBs.  lOcL  was  due  as  between  the  partners, 

to  Esdaile  from  the  partnership ;  and  that  the  share  of 

Thomas  in  such  deficiency  amounted  to  31,468/.  165. 9d.^ 

which,  together  with  a  small  balance  of  982/.  14s.  9d. 

due  from  him  on  a  profit  and  loss  account,  had  been 

Carried  to  his  debit,  and  which,  added  to  the  aforesaid 

sum  of  21,591/.  Is,  3e/.,  the  amount  of  his  overdrawn 

account,  left  Thomas  indebted  to  the  partnership,  at  the 

Very  lowest,  in  a  sum  of  54,042/.  125.  9d. 

In  reply  to  these  allegations,  and  the  corresponding 
interrogatories  in  the  bill,  the  answer  of  the  Defendant 
^Thomas^  among  other  things,  stated  his  belief  that  at 
e  period  of  the  execution  of  the  deeds,  Esdaile  ap- 
on  the  books  of  the  partnership  as  a  creditor  in  the 
^um  of  90,816/.  185. 4e/.;  and  that  there  was,  at  the  same 
^ime,  standing  in  such  books  to  the  account  of  ^^  Esdaile 
Thomas  "  a  credit  in  respect  of  20,000/.    But  he  de- 
led that  that  sum  constituted  an  advance  to  the  partner- 
ship, and  alleged  that  it  was  placed  by  Esdaile  to  the 
«nredit  of  the  Defendant  as  his  (the  Defendant's)  capital  in 
"^e  partnership.    He  admitted,  that  the  same  was  never 
^imwn  out;  but  he  denied  that  it  remained,  at  the  time  of 
the  execution  of  the  deeds,  as  a  debt  due  to  Esdaile  from 

M  4  the 
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1 838.       the  partnership.     He  further  denied  that  his  account  was 
overdrawn,  although  he  admitted  that  he  had,  from  time 
V.  to  time,  had  advances  made  to  him  by  the  house,  to  the 

^ENG^N'Lr^  amount  of  21,591/.  Is.  Srf.,  being  the  sum  for  which  his 
account  was  alleged  to  have  been  overdrawn ;  and  he 
denied  that,  independently  of  his  other  liabilities  to  the 
partnership,  he  was  indebted  thereto  in  the  last-men- 
tioned or  any  other  sum ;  for  he  said  that  the  balance 
was  in  his  favour  to  the  amount  of  275/.  its.  7cLj  as 
appeared  by  the  statements  contained  in  the  first  sche- 
dule to  his  answer,  which  he  prayed  might  be  consi- 
dered as  a  part  thereof. 

• 
The  Defendant,  by  his  answer,  further  stated  his  be- 
lief that  it  appeared  by  the  valuation  and  account  in  the 
bill  mentioned,  though  he  did  not  know  whether  such 
valuation  was  correct  or  whether  it  was  the  fact,  that 
taking  such  debit  to  Esdaile  against  his  credit  as  in  the 
bill  mentioned,  there  was  due  from  the  pai*tnership  to 
Esdaile  or  his  estate,  down  to  the  month  of  Mai/  1837, 
the  sum  of  35,844/.  185.  lOd. ;  and  that  it  appeared  by 
such  account,  but  the  correctness  of  which  he  did  not 
admit,  that  the  Defendant's  share  in  such  deficiency 
as  in  the  bill  mentioned  amounted  to  31,468/.  165.  9^., 
and  that  that  sum  was  carried  to  his  debit  m  the 
said  account,  and  that,  together  with  a  small  sum  of 
982/.  145.  9^.,  in  the  said  account  stated  to  be  chargeable 
against  the  Defendant,  added  to  21,591/.  l5.3(/.,  the 
amount  to  which  it  was  in  the  bill  stated  that  the  Defend- 
ant's account  was  overdrawn,  but  which  amount,  in  fact, 
consisted  of  advances  made  by  the  partnership  to  the  De- 
fendant, there  was,  by  the  said  account  found  due  to  the 
partnership  by  the  Defendant,  down  to  the  month  of 
Jime  1837,  the  sum  of  54,042/.  125.  9d.  But  he  denied 
that  such  last-mentioned  sum  was  in  fact  due  from  him 
to  the  partnership,  the  said  account  being  purely  con- 
jectural, and  founded  on  insufficient,  and,  in  some  cases, 

erroneous 


CASES  IN  CHANCERY.  169 

erroneous  data;  and  there  being,  in  particular,  to  be       1838. 

deducted  from  such  last-mentioned  sum,  as  he  contend-     ^"^"V^^ 

ed,  the  said  sum  of  SOyOOO/.  so  advanced  by  Esdaile  to  v. 

the  Defendant,  as  the  Defendant's  capital,  in  the  year  "^i®  ^""'^  °^ 

1         ,     -r>.  n     1  1  .  .  England. 

1888,  when  the  Defendant  entered  into  tlie  partnership. 

The  Defendant,  by  his  answer,  further  admitted  that 
he  claimed  the  whole  interest  in  the  said  sum  of  20,000/. 
standing  to  the  account  of  Esdaile  and  the  Defendant  in 
the  partnership  books.  But  he  denied  that  the  same  was  a 
sum  advanced  or  brought  in  by  Esdaile  to  the  partnership : 
and  be  said  that  he  rested  his  claim  to  such  sum  on  the 
fiict  of  its  having  been  advanced  by  Esdaile  as  the  con-   ' 
sideration  for  the  Defendant's  joining  the  partnership, 
and  as  his   (the  Defendant's)  capital  therein,  and  of 
Esdaile  having  always,  whether  in  conversation  or  other- 
wise, so  treated  it,  and  its  having  been  always  so  con- 
sidered by  the  partnership,  both  in  the  partnership  books 
and  otherwise.     He  further  admitted  that  no  part  of  the 
sum  was  brought  into  the  partnership  by  the  Defendant, 
and  that  be  gave  no  consideration  for  the  same,  except 
joining  the  partnership  at  the  request  of  Esdaile.     He 
denied  that,  from  the  commencement  down  to  the  dis- 
solution of  the  partnership,  or  to  any  other  time,  the 
sum  was  always  treated  as  an  advance  by  Esdaile  to  the 
partnership,  or  as  belonging  to  Esdaile,  save  that  Esdaile 
WBs  considered  to  have  a  life  interest  therein :  but  he 
admitted  that  the  sum  carried  interest,  and  that  such 
interest  was  regularly  paid  to  Esdaile  from  the  time  of 
the  advance  during  his  life,  and  consequently  down  to 
^*^^  Ceraiination  of  the  partnership. 


pon  a  motion  that  the  Defendant  Thomas  might  pay 
^'^^^^  Court  the  sum  of  21,591/.  1^.  3f/.,  admitted  by  his 
^^^^'^er  to  have  been  advanced  to  him  by  the  partnership, 
J5^^  Idaster  of  the  Rolls  ordered  that  he  should  pay  into 
'^rt  the  sum  of  19,724/.    The  order  was,  with  the 


concurrence 


England. 
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1838.        concurrence  of  the  PlaintifiPs'  counsel,  restricted  to  the 

^^^''V'^     latter  sum,  in  consequence,  as  the  reporters  have  been 

V.  informed,  of  a  doubt  expressed  by  the  Master  of  the 

The  Bank  of  RqHs  whether  the  Defendant's   admission   as   to  the 

amount  for  which  he  had  overdrawn  his  account  was 

not  qualified,  with  respect  to  certain  items,  by  reference 

to  the  schedule  annexed  to  his  answer. 

ft 

The  Defendant  Thomas  now  moved,  before  the  Lord 
Chancellor,  that  this  order  might  be  discharged. 

Mr.  Wigram  and  Mr.  Reynolds^  for  the  motion. 

Mr.  Tinney  and  Mr.  Goodevcy  in  support  of  the 
order. 

The  Defendants,  the  Inspectors,  though  served,  did 
not  appear  upon  the  motion,  either  in  the  Court  below 
or  on  the  appeal. 

The  various  topics  of  argument  which  were  addressed 
to  the  Court  upon  the  motion,  and  all  the  authorities 
which  were  then  cited,  are  stated  and  reviewed  in  the 
judgment. 


Nov.  6.  The  Lord  Chancellor. 

The  points  which  have  been  raised  in  the  discussion 
of  this  case  seemed  to  me  to  be  of  so  much  importance 
to  the  general  practice  of  the  Court,  that  I  have  thought 
it  right  to  examine  all  the  cases  which  appear  to  have 
any  resemblance  to  the  present,  before  I  gave  my  judg- 
ment, although  I  have  not  felt  any  difficulty  as  to  the 
order  which  I  ought  to  pronounce. 

I  must  in  the  first  place  observe,  that  the  motion  for 
payment  into  Court  by  the  Defendant  of  the  sum  men- 
tioned in  the  order  must  be  considered  as  founded  upon 

the 
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the  sapposidoD  of  that  sum  being  due  from  him.    It  is        18S8. 

not  the  case  of  a  contest  as  to  the  title  to  any  particular    ^^^"^^^^"^ 

,  .  ,      ,       ^  .„    .  1        Richardson 

property,  m  which  the  (Jourt  will  in  some  cases  take  v, 

possession   of    the  subject-matter   of  the  contest  for    The  Bank  of 
'^  ;  •*  England 

security,  until  it  adjudicates  upon  the  right  Such  cases 
generally  arise  where  the  property  is  in  the  hands  of 
stakeholders,  factors,  or  trustees,  who  do  not  themselves 
claim  any  title  to  it.  In  ordering  money  into  Court 
under  such  circumstances,  the  Court  does  not  disturb 
the  possession  of  any  party  claiming  title,  or  direct  a 
pajrment,  before  the  liability  to  pay  is  established. 

The  claim  in  the  present  case  is  for  pa3anent  of  the  sum 
in  question,  as  a  debt  due,  or  at  least  as  a  sum  payable, 
in  order  to  its  being  applied  to  purposes  in  which  the 
Plaintiffs  are  interested.  To  support  a  motion  upon 
these  grounds,  two  things  are,  I  conceive,  necessary : 
first,  a  clear  liability  in  the  Defendant  to  pay ;  and  se- 
condly, an  admission  by  the  Defendant  of  the  facts  from 
which  such  liability  arises. 

I  will  first  consider  this  case  without  reference  to  the 
deeds,  and  next  inquire  how  the  deeds  affect  the  question. 

Without  referring  to  those  deeds,  the  facts  are  simply 

^lese :  —  that  the  partnership  being  at  an  end,  there  are, 

£t  appears,  partnership  debts  and  joint  liabilities  unpaid: 

^liat  there  was  no  contract  as  to  advancing  capital ;  but 

^hat  Mr.  Esdaile  advanced  large  sums  for  the  use  of  the 

V^nsiness,  and  so  became,  as  it  is  called,  a  creditor  of  the 

firm ;  and  that  the  Defendant  Mr.  Thomas  drew  out  of 

^e  funds  of  the  business,  with  the  consent  of  the  part^ 

Hers,  considerable  sums,  and  so  became,  as  it  is  called,  a 

debtor  to  the  firm. 

But  though  these  terms  "  creditor"  and  "  debtor" 
are  so  used,  and  sufficiently  explain  what  is  meant  by 

the 
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18S8.        the  use  of  them,  nothing  can  be  more  inconsistent  with 

^*^"V*^^     the  known  law  of  partnership  than  to  consider  the  situ- 

9.  ation  of  either  party  as  in  any  degree  resembling  the 

The  Bank  of  situation  of  those  whose  apyellation  has  been  so  bor- 
England*  7 

rowed.  The  supposed  creditor  has  no  means  of  com- 
pelling payment  of  his  debt;  and  the  supposed  debtor  is 
liable  to  no  proceedings  either  at  law  or  in  equity  —  as- 
suming always  that  no  separate  security  has  been  taken 
or  given.  The  supposed  creditor's  debt  is  due  from  the 
firm  of  which  he  is  a  partner ;  and  the  supposed  debtor 
owes  the  money  to  himself  in  common  with  his  part- 
ners; and,  pending  the  partnership,  equity  will  not 
interfere  to  set  right  the  balance  between  the  partners. 
Indeed  it  could  not  do  so  with  eifect,  inasmuch  as  imme- 
diately after  a  decree  has  enforced  payment  of  the  money 
supposed  to  be  due,  the  party  paying  might,  in  exercise  of 
his  power  of  a  partner,  repossess  himself  of  the  same  sum. 

But  if,  pending  the  partnership,  neither  law  nor  equity 
will  treat  such  advances  as  debts,  will  it  be  so  after  the 
partnership  has  determined,  before  any  settlement  of 
account,  and  before  the  payment  of  the  joint  debts  or  the 
realisation  of  the  partnership  estate  ?  Nothing  is  more 
settled  than  that,  under  such  circumstances,  what  may 
have  been  advanced  by  one  partner,  or  received  by 
another,  can  only  constitute  items  in  the  account.  There 
may  be  losses,  the  particular  partner's  share  of  which 
may  be  more  than  sufficient  to  exhaust  what  he  has  ad- 
vanced, or  profits  more  than  equal  to  what  the  other  has 
received ;  and  until  the  amount  of  such  profit  and  loss 
be  ascertained  by  the  winding  up  of  the  partnership 
affairs,  neither  partner  has  any  remedy  against,  or  lia- 
bility to,  the  other  for  payment  from  one  to  the  other,  of 
what  may  have  been  advanced  or  received.  In  Crat0- 
shay  V.  Collins  (a).  Lord  Eldon  says,  "  Where  a  sum  is 

*  advanced 

(a)  2  Rust,  525.;  see  p.  347.    And  sec  also  West  v.  Skip^  I  Ves. 
sen.  at  p.  24?. 
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advanced  as  a  loan  to  an  individual  partner,  his  profits        1838. 
are  first  answerable  for  that  sum ;  and  if  his  profits  shall  t)*^"^^^'"^'^ 

,  RiCHAaDSON 

not  be  sufiicient  to  answer  it^  the  deficiency  shall  be  «. 

made  good  out  of  his  capital ;  and  if  both  his  profits  £^^\",/o, 
and  his  capital  are  not  sufficient  to  make  it  good,  he  is 
considered  as  a  debtor  for  the  excess."  The  money 
drawn  out  by  any  partner  ceases  to  be  part  of  the  joint 
stocky  so  that,  upon  bankruptcy,  the  joint  creditor  can- 
not recall  it,  unless  there  had  been  a  fraudulent  ab- 
straction ;  JEx  parte  Yonge.  {a)  Again,  in  Foster  v 
Donald  {b)^  Lord  Udon  says,  ^^  If  a  partner,  as  partner, 
receives  money  belonging  to  the  firm,  and,  admitting 
that  he  has  received  it,  insists  that  there  is  a  balance  in 
his  favour,  there  is  no  pretence  for  making  him  pay  it  in.'' 

It  appears  to  me,  therefore,  that  in  the  present  stage 
of  these  partnership  afiairs,  it  cannot  be  considered 
that  the  money  received  by  Mr.  Thomas  out  of  the  part* 
nership  funds  <:onstitutes  a  debt  which  he  is  at  this 
time  liable  to  pay.     But  if  it  could  be  so  considered, 
aad  supposing  that  there  is  no  question  of  profit,  the 
Defendant  states  positively  his  title  to  20,000/.  now  in- 
vested in  the  partnership  business.     This   sum,  it  is 
saiiy  he  could  not  have  set  off  against  the  money  ad- 
vacced  to  him,  because  it  stood  in  the  joint  names  of 
himself  and  of  William  Esdaile ;  but  the  question  is 
Aot  vrhat  might  have  been  done  during  the  lifetime 
^^   WilUam  Esdaile^  as  between  himself  and   William 
Esdaile^  but  whether  if,  as  he  insists,  the  20,000/.  be 
now  lis,  he  can  now  be  compelled  to  pay  the  20,000/.  (c) 
whict  he  has  borrowed,  without  receiving  the  20,000/. 

capital 

(a)  zVet.S;  2^.31.  his  account  as  a  round  sum  of 

(*)    lJac.4-  W.252.  SOyOOO/.;  but  according  to  the 

\0   TheLord Chancellor  here,  bill  it  was  21,591/.  If.  5^.,  and 

coQTcnience,  speaks  of  the  according  to  the  order  at  the 

^^«st  for  which  the  Defendant  Rolls,  1 9,724/.  only. 

^11^  to  have  overdrawn 
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1888.        capital.     The  20,000/.  debt  would,  according  to  Lord 

'''^^^^^     Eldon^s  doctrine  in  Crawshay  v.  Collins,  be  to  be  paid 
Richardson  .  . 

V.  out  of  the  20,000/i  capital,  leaving  no  personal  demand 

The  Banjc^of   ^g^^st  Mr.  T/iomas. 

It  is  said,  then,  that  the  liabilities  of  Mr.  llamas  far 
exceed  this  20,000/.  capital,  supposing  it  to  be  his; 
for  that  the  debts  far  exceeding  the  assets,  there  will  be 
a  large  sum,  by  way  of  contribution,  to  be  paid 
by  him  beyond  his  20,000/.  capital.  That  is  not  the 
ground  upon  which  the  money  has  been  ordered  to  be 
paid  in ;  and  if  it  was,  why  is  the  sum  advanced  to  Mr. 
Thomas  the  sum  ordered  to  be  paid  in  ?  The  sum  upon 
that  ground  would  be  31,000/.  and  a  fraction,  the  esti- 
mated share  of  Mr.  Thomas  of  the  deficiency,  independ- 
ently of  his  capital  or  debt ;  and  if  the  order  were  to 
stand,  it  is  not  easy  to  see  how  another  application  for 
the  larger  sum  could  be  resisted.  It  is  manifestly  im- 
possible, however,  to  support  the  order  upon  that 
ground.  Two  parties  are  jointly  liable,  and  before  the 
extent  of  such  joint  liability  has  been  ascertained,  can 
the  one,  by  an  interlocutory  order,  compel  the  other  to 
pay  into  Court  his  estimated  proportion  of  the  supposed 
liability  ? 

There  are,  indeed,  cases  in  which  the  Court  has  appa- 
rently ordered  the  payment  of  a  debt  upon  motion;  such 
as  where  an  executor  or  trustee  admits  himself  to  owe 
a  debt  to  the  estate  he  represents.  Mothwell  v.  Roth" 
well  {a)  carries  it  further;  but  that  decision  proceeded 
upon  the  particular  form  of  the  admission  in  the  an- 
swer: and  in  those  cases,  the  person  to  pay  and  the 
person  to  receive  being  the  same,  the  Court  assumes 
that  what  ought  to  have  been  done  has  been  done,  and 
orders  the  payment,  not  as  of  a  debt  by  a  debtor,  but 

as 

(a)  2S.^  S.2l7r,  and  see  MorUock  v.  Leathes,  2  Mer,  491. 
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as  of  moneys  realised  in  the  hands  of  the  executor  or        18S8. 
trustee.  ^^^'^''^^^^^ 

Richardson 

V, 

It  was  ingeniously  attempted  to  assimilate  this  case  to    TS®    Imd 

that  of  an  executor  who  is  ordered  to  pay  a  balance  of 

assets  into  Court,  although,  as  a  legatee,  he  may  be 

afterwards  entitled  to  receive  part  of  it  back.     I  see  no 

analogy  between  the  two  cases.     The  executor  holds 

the  assets  as  a  trustee  for  creditors  who  have  an  interest 

in  the  fund,  and  his  claim  as  legatee  is  in  a  subordinate 

and  totally  different  character.     This  Defendant  is  not 

a  trustee.      The  money  received  by  him  forms  no  part 

of  the  joint  estate,  as  appears  from  the  case  of  Ex  parte 

Yonge  before  referred  to.     To  the  creditors  he  is  liable 

only  in  respect  of  his  general  responsibility  as  a  debtor ; 

and  to  his  partner  only  as  being  subject  to  account. 

But  if  the  cases  were  similar,  the  executor,  if  he  claimed 

a  debt  due  to  him,  might  release ;  and  this  Defendant 

does  claim  such  debt 

If,  however,  the  practice  of  the  Court  authorised  the 
ordering  a  defendant,  upon  either  of  these  grounds,  to 
pay  money  into  Court,  the  facts  to  give  authority  for 
such  an  order  must  be  found  admitted  in  the  answer. 
There  must,  in  the  one  case,  be  an  admission  of  the  sum 
advanced  being  due,  without  there  being  any  capital 
to  meet  it,  or  in  the  other^  of  a  deficiency  of  assets  to 
meet  the  partnership  obligations  so  large  as  to  make  the 
contribution  of  the  Defendant  equal  to  the  sum  required 
to  be  paid.     Now  in  this  answer  I  not  only  do  not  find 
any  such   admission,  but,  on  the  contrary,   I   find  a 
positive  denial  of  some  of  the  material  facts,  as  a  sub- 
stitute for  such  admission.     It  is  said  that  the  account 
scheduled  to  the  bill  shews  such  a  deficiency,  and  that 
the  Defendant  was  in  some  manner  party  to  making  out 
that  account,  and  that  he  has  not,  in  his  answer,  stated 
any  error  in  that  account  so  as  materially  to  affect  its 

accuracy. 
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18S8.       accuracy.     That  account  is,  upon  the  face  of  it,  in  a 
T,^^^^^^    great  measure,  calculation  and  speculative :  but  the  true 

KlCHABDSON  .  . 

V.  answer  is,  that,  for  the  purpose  of  paying  money  into 

ENGijkND^^  Court,  evidence  cannot  be  resorted  to.  The  ground 
must  be  found  in  the  Defendant's  admission ;  and  this 
Defendant  has  not  only  not  admitted  the  accuracy  of 
tlie  statements  in  that  account,  but  disputes  it  in  many 
particulars,  and  has  not  admitted  that  there  will  be  any 
deficiency  to  which  he  will  be  liable  to  contribute.  I 
may  be  perfectly  satisfied  that  there  will ;  I  may  feel  no 
doubt  that  he  will  have  to  contribute  far  more  than  the 
amount  of  his  capital ;  but  I  am  not,  upon  the  motion, 
at  liberty  to  act  upon  any  such  conviction  or  belief,  and 
it  would  be  most  dangerous  to  do  so.  Neither  party 
has  had  any  opportunity  of  giving  evidence  of  any  fact 
The  Court,  therefore,  has  nothing  upon  which  it  can  pro- 
ceed but  the  admission  of  the  parties.  The  Defendant 
justly  says,  "  Take  my  statement  to  be  true,  or  give  me 
an  opportunity  to  prove  it,  before  you  adjudicate  against 
me:"  for,  although  the  order  is  not  an  adjudication 
upon  a  right,  the  direction  to  pay  20,000/.  into  Court 
witliin  a  limited  time  may  be  quite  as  injurious. 

A  reference  to  some  of  the  cases  will  shew  how 
strongly  the  Court  has  felt  this,  and  how  strictly  it  has 
adhered  to  the  rule  of  acting  upon  the  Defendant's  ad- 
mission only.  In  Fox  v.  Mach-eth  {a\  Lord  ThurUrs 
refused  to  order  payment  of  a  balance,  the  result  of 
charges  allowed  by  the  Master  against  the  defendant, 
after  allowing  all  that  he  claimed  in  discharge.  In 
Mills  V.  Hansoji  (J),  Lord  Eldoji  refused  to  order  pay- 
ment into  Court  of  a  sum  verified  by  affidavits  to  be 
the  result  of  the  defendant's  answer  and  of  partnership 
books  brought  into  the  Master's  office  by  the  defend- 
ant, unless  where  the  defendant  had  so  referred  in  his 

examination 
*  (fl)  1  Vei.  jun.  <59.  (4)  8  Vet.  68.  and  91. 
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examination  to  the  books  as  to  make  them  as  much        1838* 

part  of  it  as  the  schedule  to  it.     In  MaddocVs  Chancery    y^^^^^^^ 

-  .  .  Richardson 

Practice  (a)  a  case  of v.  Bailey  (i)  is  mentioned^  v. 

in  which  the  Court  declined  to  act  upon  a  stated  ac-  £  ^^^  ^^ 
count,  the  answer  denying  its  correctness.  In  Quarrell 
Y.  Beckford{c)y  Lord  "Eldon  refused  to  order  a  mort* 
gagee  in  possession  to  pay  into  Court  the  balance  ap- 
pearing on  the  schedule  to  his  answer,  the  answer  saying 
that  the  Defendant  did  not  know  whether  any  thing  was 
due  to  him,  or  what  was  the  amount  of  repairs  and  im- 
provements. In  Wood  Y.  Datmes  {d)  there  had  been  a 
decree  for  an  account  of  principal  and  interest :  the  de- 
fendant, an  executor,  upon  his  examination,  admitted 
the  principal  monies,  which  were  ordered  to  be  paid 
into  Court ;  but  the  Lord  Chancellor  declined  to  order 
the  interest  to  be  so  paid  upon  an  affidavit  of  the  amount. 
In  many  of  these  cases  there  was  no  doubt  of  the  money 
being  due ;  but  the  Court  refused  to  act  upon  its  know- 
ledge of  that  fact  derived  from  any  other  source  than 
the  defendant's  admission.  In  this  case  that  source  of 
information  Is  altogether  wanting. 

I  have  entered  into  this  part  of  the  case,  because  it 
appeared  to  me  expedient,  from  the  course  which  the 
argument  has  taken,  to  review  some  of  the  rules  upon 
which  the  Court  acts  in  motions  for  payment  of  money 
into  Court ;  although  there  are  in  the  case  facts  which 
are,  to  my  mind,  quite  sufficient  to  decide  it  without 
referring  to  such  rules. 

By  the  deeds,  which  I  must  take  to  be  the  acts  of  all 
the  parties  to  them,  it  appears  that  the  partnership 
being  in  difficulties,  though  not  supposed  to  be  insol- 
vent, 

(a)  Vol.  ii.  p.  400.  Sd  ed.  {d)  \  V,  ^  B.  49. ;   and  see 

(5)  50th  Jfify  1805.  Creak  v.  Capell,  6  Mad.  114., 

{c)  14  Vei.  177.  DomvUh  v.  5<%,  2  Run.  372. 

Vol.  IV.  N 
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1838.       vent,  the  Bank  of  Engkuid  and  certain  private  bankers 
^■^"V*^     agreed  to  advance  money  sufficient  to  pay  all  the  debts 

Richardson      ® 

V.  owing  by  the  partnership,  upon  the  partnership  effects 

The  Bank  of  ^^^  various  properties  belonging  to  the  several  partners 
being  put  in  trust  to  secure  the  repayment  of  the  monies 
so  to  be  advanced,  which  advances  were  also  secured 
by  judgments,  at  the  suit  of  the  Bank,  against  the  several 
partners.  Mr.  Thomas^  the  Defendant,  conveyed  certain 
estates  to  the  trustees  for  these  purposes;  and  it  was 
known  to  all  the  parties,  at  the  time,  that  the  advances 
had  been  made  to  him  out  of  the  partnership  funds.  The 
deeds  provide  for  the  payment  of  all  the  advances  by  the 
Bank  and  the  private  bankers,  and  give  to  the  Inspec- 
tors large  powers  for  that  purpose.  The  continuance  of 
these  liabilities  for  repayment  of  the  monies  advanced, 
and  of  some  of  the  joint  debts  remaining  unpaid,  con- 
stitutes the  ground  of  the  order  under  appeal.  But  the 
deeds  provide  for  the  discharge  of  these  liabilities,  and 
the  payment  of  these  debts,  in  a  different  manner,  if  the 
sum  so  advanced  to  the  Defendant  does  not  form  part 
of  the  trust  fund ;  and  it  would  be  a  breach  of  all  good 
faith  to  permit  Mr.  Thomas  to  devote  other  parts  of  his 
property  to  the  payment  of  these  advances  and  debts, 
not  expecting  to  be  called  upon  for  payment  of  the 
money  so  received  by  him,  and  then  to  call  upon  him 
to  pay  that  money,  when,  by  so  devoting  other  property 
to  the  purposes  of  the  trust,  he  may  have  deprived  him- 
self of  the  means  of  raising  it 

That  the  Inspectors  did  not  oppose  the  order  does 
not,  I  think,  afford  any  grounds  to  support  it.  They 
are  mere  trustees,  and  have  no  interest  in  the  question  ; 
and  in  a  contest  between  cestuis  que  trusts  it  is  not  only 
not  the  duty  of  trustees  to  take  part  with  either  side, 
but  it  is  proper  that  they  should  abstain  from  doing  so. 
The  Defendant  has  an  interest  in  contending  that  the 

execution 
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execution  of  the  trust  ought  to  be  left  to  them,  whether 
they  wish  to  execute  it  or  not ;  and  he  has  a  right  to 
the  judgment  of  the  Court  upon  that  question. 

It  may  be^  that  justice  has  not  been  done  to  the  estate 
of  Mr.  Esdaile  ;  but  I  cannot  in  this  suit  enter  into  that 
question.  I  can  only  consider  the  motion  with  reference 
to  what  I  conceive  to  be  the  practice  of  the  Court ;  and 
my  opinion  is,  that,  consistently  with  that  practice,  the 
order  made  cannot  be  supported. 


17d 


18S8. 


Richardson 

V, 

The  Bank  of 
England. 


NICHOLSON  V.  HOOPER.  Sirchi 

Aug,  27. 

rilHIS  was  an  appeal  motion,  on  behalf  of  the  De-  A.,  the  owner 
•*-    fendants  Messrs.  Hichens  and  Co.,  that  an  injunc-  chatteh'** 
tion  which  the  Vice-Chancellor  had  granted  upon  the  an-  pledged  them 
swers  and  affidavits,  and  by  which  Hichens  and  Co,  were  ^^s  a  broker 

restrained  from  proceeding  to  sell  or  dispose  of  certain  '^  secure  ad- 

■  vances  made 

tea  warrants  then  in  their  hands,  might  be  dissolved.        on  his  behalf 

by  B,;  and 
B,  afterwards, 
It  appeared  from  the  Plaintiff's  affidavit,  that  at  the  in  his  own 

East  India  Company's  sales,  according  to  the  custom  of  unknown  to 

the  tea  trade,  a  warrant  is  made  out  for  each  lot  of  tea  ^^t  re-pledged 

.  .  the  same 
sold,  chattels  to  C; 
to  secure  ad- 
vances made  by  C.  to  B.^  but  of  which,  unknown  to  C,  A,  was  to  have  the  benefit 
C  having  subsequently  applied  in  vain  to  B,  for  payment  of  his  advances,  threatened 
to  realise  his  security  by  a  sale,  which,  however,  he  was  from  time  to  time  induced 
to  postpone,  by  the  solicitations  of  B»^  and  his  assurances  of  speedy  payment;  and 
this  was  communicated  by  B,  to  A,,  his  principal.  In  a  suit  by  A»  against  B,  and 
C,  praying  to  redeem  the  property  in  pledge  on  payment  of  any  balance  found  due 
on  the  account  between  himself  and  ^.,it  was  held  that  A,  had  no  equity  to  restrain 
C  from  proceeding  to  an  immediate  sale. 

A  party  claiming  a  title  in  himself,  but  privy  to  the  fact  of  another  dealing 
with  the  property  as  his  own,  will  not  be  in  equity  permitted  to  assert  his  own 
title  against  a  title  created  by  that  other,  although  he  derives  no  benefit  from  the 
transaction. 

Whether,  under  the  circuuistauces,  C.  could  make  a  good  title  to  a  purchaser? 
QMmre, 

N  2 
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1 8S8.  sold)  upon  which  a  certain  deposit  is  paid  to  the  East  India 

^^^^^^  Company ;  that  the  remainder  of  the  price,  called  the 

V,  prompt,  is  to  be  afterwards  paid  at  the  time  appointed 


HoorjsR. 


by  the  Company ;  that  the  warrant  is  made  out  in  the 
name  of  the  broker  by  whom  the  purchase  is  made,  and 
who  indorses  the  warrant ;  that  between  the  payment  of 
the  deposit  and  the  payment  of  the  prompt,  such  warrants 
are  frequently  put  into  circulation  and  made  the  subject 
of  sale  and  purchase;  and  that  the  purchasers  of  such 
warrants  become  entitled  to  the  teas  therein-mentioned 
on  payment  of  the  prompt  due  in  respect  of  such  teas. 

The  teas,  to  the  which  warrants  in  question  in  the 
cause  related,  were  purchased  for  the  Plaintiff,  a  tea 
dealer,  by  the  Defendant  Hooper^  who  was  a  tea  broker, 
and  also  a  sworn  broker  of  the  city  of  London ;  and 
Hooper y  having  paid  or  undertaken  to  pay  to  the  East 
India  Company,  on  the  Plaintiff's  behalf,  the  prompt  due 
upon  the  teas  comprised  in  the  warrants,  was  allowed 
by  the  Plaintiff  to  hold  the  warrants  as  a  securitjr  for 
the  repayment  of  the  sums  which  he  had  advanced  or 
should  advance  for  that  purpose;  and  Hooper^  shortly 
afterwards,  having  himself  occasion  to  borrow  money  to 
enable  him  to  make  that  payment,  delivered  the  same 
warrants,  without  the  knowledge  or  privity  of  the  Plaintiff, 
to  Hiehens  and  Co.  as  a  security  for  a  sum  of  48j000Z., 
which  they  then  advanced  to  him  for  that  purpose* 

The  particular  circumstances  and  subsequent  history 
of  the  transactions  between  the  parties,  are  sufficiently 
stated  in  the  Lord  Chancellor's  judgment. 

Besides  the  general  grounds  of  argument  which  were 
taken  upon  the  motion,  and  which  arose  out  of  the 
dealings  between  the  parties,  as  affecting  the  equity  as- 
serted by  the  Plaintiff,  two  other  questions  were  raised 
and  discussed  at  considerable  length;  first,  bow  &r  a 

person 


CASES  IN  CHANCERY. 


181 


person  standing  in  the  relation  of  factor  or  agent  to  an<« 
other,  and  especially  a  sworn  broker  of  the  city  of  Zxw- 
don^  could,  either  upon  general  principles,  or  under  the 
provisions  of  the  6  G.  4.  c.  94.,  commonly  called  the 
Factors'  Act,  be  permitted,  at  law  or  in  equity,  to  create 
an  effectual  charge,  by  way  of  pledge,  upon  property 
belonging  to  his  employer ;  the  character  and  position 
of  Hooper^  the  intermediate  holder,  being,  it  was  con- 
tended,  sufficient  to  put  Hichens  and  Co.  upon  inquiry, 
and  therefore  giving  them  constructive  notice  that  the 
warrants  which  he  had  offered  them  in  pledge  were  not 
his  own:  and,  secondly,  supposing  all  objection  upon 
that  ground  to  be  got  rid  of,  and  the  deposit  with 
Hichens  and  Co.  to  amount  to  a  valid  pledge,  whether 
they  thereby  acquired  such  a  title  to  the  property  as 
would  enable  them  to  sell  again,  and  make  a  legal  title 
to  a  purchaser. 

Upon  the  first  point,  Ex  patie  Dyster  in  the  matter 
of  Mdine  (a),  as  to  the  obligations  of  a  London  broker, 
and  the  statute  6  Geo.  4.  c.  94.,  together  with  the  fol- 
lowing authorities,  were  cited  and  commented  upon ;  — -> 
Baring  v.  Corrie  (i).  Barton  V.  Williams  (c),  Robertson 
V.  Kensington  (d),  Haynes  v.  Fostei*  (e),  Whitbread  v. 
Jordan,  (g) 

Upon  the  second  point  reference  was  made  to  the 
Pawnbrokers'  Act,  30  Geo.  2.  c.  24.  s.  1 0.,  and  also  to 
Palei/s  Principal  and  Agent  (//),  Langfort  v.  Admini^ 
stratrix  of  Tyler  (i).  Tucker  v.  Wilson  (A),  I/Kkmood  v. 
JBw^(/),  Kemp  v.  Westbrook  (wi),  Pothonier  v.  Daioson  (ti), 

Kemp 


(a)  1  Mer.  155. 

lb)  2  B.i  Aid.  137. 

(c)  5  B.^  Aid,  595. 

id)  S  Mann.4r  Rt/.3S\. 

(>)  4  Tyrw.  65. 

Cg)  1  r.  4^  CoU.  503. 

(A)  3d  ed.  by  Lloyd,  pp.  1 5, 1 6. 


(t)  Salk.115. 
[k)  I  P.  Wnu,  261. 
(/)  8  Atk.  303.,  0  Mod.2TS. 
(m)  ]  Ves.  sen.  278.,  and  the 
decree  in  Mr.  BeW$  Supplement, 
{n)  HoWi  N.  P.  C.  585. 


18S8. 


Nicholson 

V. 
HoOPEft. 


N  S 
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1838. 


Nicholson 

V. 
HOOPEB. 


Aug.  97. 


Kemp  V.  Pri/or  (a),  Maclean  v.  Dunn  (4),  CZqy  v.  JFfor- 
mon  (c),  Si^o/y  on  Bailments  {d)j  Curling  v.  Shuttleworth  {e)f 
Walter  v.  jSm<M  (g),  £t»n£  v.  Trueman  {h\  Bacan*s  Abridge 
ment  (i),  and  Comyn*s  Digest,  (k) 

From  the  ^iew,  however*  which  the  Lord  Chancellor 
took  of  the  effect  of  the  dealings  between  the  parties  to 
the  suit  it  will  be  seen  that  it  became  unnecessary  for  his 
Lordship  to  decide  either  of  these  questions. 

Mr.  Wigram  and  Mr.  Bichardsj  for  the  motion. 

Mr.  Knight  Bruce  and  Mr.  Calvert^  contrd. 


The  Lord  Chancellor.  (/) 

The  original  bill  in  this  case  states  advances  of 
money  made  to  the  Plaintiff  by  the  Defendant  Hooper^ 
for  which  certain  tea  warrants  are  taken  as  security ; 
that  the  warrants  are  made  payable  to  the  broker ;  that 
they  are  indorsed  by  him,  and  are  put  into  circulation, 
and  that  the  holder  is  entitled  to  the  tea  on  payment  of 
the  prompt ;  that  Hooper^  after  he  paid  off  the  prompt 
for  the  Plaintiff,  held  the  warrants  as  a  security  for  his 
advances. 

The  original  bill  was  filed  in  the  month  of  February 
1837.  It  states  the  deposit  of  the  warrants  by  Hooper 
with  Hichens  and  Co. ;  it  does  not  pray  any  account 
or  injunction  against  their  selling  the  same,  but  only  an 
injunction  against  an  action  at  law ;  and  it  offers  to  pay 

the 

(a)  7  Ves.  237. 

{b)  4  Bing.  722. ;   1  Moore  \^ 
P.  761. 
(c)  10  Bam,  4r  Creu.  99. 
{d)  P.  208.  J.  310. 
{e)  6  Bing.  121. 
Ig)  5  B.^  Aid.  439. 


(A)  Cited  in  Paley^t  Principal 
and  Agent  by  Lloyd^  p.  227. 

(t)  Tit.  BaUmetU  (B). 

(k)  Tit  Mortgage  (A). 

(/)  This  judgment  was  de- 
livered by  the  Lord  Chancellor 
at  his  house  during  the  long  va- 
cation. 


CASES  IN  CHANCERY. 


183 


the  balance,  if  any,  which  may  be  found  due  from  the 
Plaintiff  to  the  Defendants,  or  any  of  them,  upon  taking 
the  account  between  the  Plaintiff  and  Hooper^  that  is 
to  say,  upon  taking  ^'  the  account  aforesaid,"  which  is 
the  account  prayed  as  between  the  Plaintiff  and  Hooper. 
The  supplemental  bill,  which  was  filed  in  January  1838, 
charges  that  Hichens  and  Co.  knew  that  Hooper  was  not 
the  owner  of  the  warrants,  and  prays  for  an  injunction 
against  Hichens  and  Co.  to  restrain  them  from  selling  or 
disposing  of  the  warrants. 

These  two  bills,  therefore,  treat  Hichens  and  Co.  as 
mere  holders  of  the  warrants,  and  as  liable  to  any  decree 
to  which  the  Plaintiff  might  be  entitled  as  against 
Hooper;  but  the  suit,  as  against  them,  seeks  no  re- 
demption of  any  charge  to  which  they  may  be  entitled. 


1838. 


KlCHOLSON 

t'. 

HOOPEK. 


In  answer  to  these  bills,  the  Defendants  Hichens  and 
Co.  in  substance  state,  that  Hooper  was  possessed  of 
these  warrants ;  that  they  knew  nothing  of  the  Plain- 
tiff's title  to  them;  and  that  Hooper  deposited  them 
with  the  Defendants,  as  a  security  for  a  sum  of  48,000/. 
advanced  by  the  Defendants  to  him  to  pay  the  prompt: 
that  this  transaction  took  place  in  the  month  of  Feb- 
ruary  1835 :  that  on  the  4th  of  May  1835  they  wrote  a 
letter  to  Hooper^  requiring  payment  by  the  16th  oijune 
of  the  whole  of  their  advance ;  and  that  on  the  2d  of  June 
they  again  wrote  a  letter  to  him,  giving  him  notice  that  if 
repayment  was  not  made  on  or  before  the  16th  of  June y 
they  should  proceed  to  sell  the  warrants :  that  on  the 
Sd  oijuncy  Hooper  sent  these  two  letters  to  the  Plain- 
tiff, stating,  not  as  a  matter  of  information,  but  as  a  fact, 
that  the  Defendants  were  the  persons  of  whom,  on  the 
27th  of  i^<?&n^ry  preceding,  he  had  borrowed  the  48,000/. 
for  the  Plaintiflf^  upon  the  security  of  the  warrants,  and 
requesting  his  instructions :  that  on  the  28th  of  May 
1836,  they  {Hichens  and  Co.)  wrote  another  letter  to 

N  4  Hooper^ 
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1838. 


Nicholson 

V. 
HOOPJBR. 


Hooper^  slating  that  they  had  not  acted  on  their  former 
letter,  in  consequence  of  his  repealed  applications  to  them 
to  abstain  therefrom,  but  giving  him  notice  that,  unless  the 
balance  was  paid  on  or  before  the  10th  of  June  then  next, 
they  should  proceed  to  sell  the  securities :  that  this  letter 
also  was  sent  by  Hooper  to  the  Plaintiff:  that,  on  the  18th 
of  June  1886,  they  again  wrote  to  Hooper j  saying  that 
they  acceded  to  his  request  of  abstaining  from  selling 
for  one  month,  but  that,  if  the  balance  was  not  paid  by 
the  17th  of  «72%,  they  should  proceed  to  sell,  and  hold 
him  liable  for  any  deficiency :  that  this  letter  was  also 
sent  by  Hooper  to  the  Plaintiff,  together  with  a  letter 
from  himself,  dated  tlie  20th  oiJune  1836,  in  which  he 
stated  that,  on  their  previous  assurance  that  another 
month  would  enable  them  (that  is,  the  Plaintiff  and 
himself,  Hooper)  to  take  up  the  tea  warrants  and  other 
securities  lodged  in  the  Defendants'  hands,  and  to  pay 
the  balance  advanced,  he  had  prevailed  upon  the  De- 
fendants to  wait  that  time ;  but  that  if  he  (the  Plaintiff) 
did  not  furnish  him  {Hooper)  with  money  to  discharge 
the  Defendants'  account,  or  discharge  it  himself,  by 
the  period' mentioned,  he  must  be  answerable  and  liable 
for  all  the  consequences:  that,  on  the  13th  of  August 
1836,  Hooper  again  wrote  to  the  Plaintiff,  informing 
him  that  the  Defendants  had  announced  their  deter- 
mination to  proceed  to  an  immediate  sale  of  the  se- 
curities, unless  they  had  some  satisfactory  proposition 
made  to  them  for  a  settlement  by  the  then  next  Mondcy. 


The  Plaintiff,  in  his  bill,  states  that  he  had  only  re- 
cently discovered  the  transaction  between  Hooper  and 
the  Defendants ;  but  the  correspondence  proves  that,  if 
he  did  not  know  it  at  the  time,  he  was  informed  of  it 
about  three  months  after  it  took  place.  The  Defend- 
ants deny  that  they  were,  at  the  time  of  the  advances, 
or  until  above  nine  months  afterwards,  aware  that 
Hooper  was  acting  for  any  other  person. 

The 
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ITie  letters,  independently  of  any  allegation  of  fact        1838. 

contained  in  the  answers,  establish,  first,  that  in  June     ^^""^^^"^^ 

Nicholson 
1835,  the  Plaintiff  knew  that  the  loan,  of  which  he  had  v, 

had  the  benefit,  had  been  advanced  by  the  Defendants  Hooper. 
to  Hooper  upon  the  security  of  the  tea  warrants,  and 
that  the  Defendants  claimed  the  right  of  selling  the 
warrants  in  repayment  of  their  advances;  and,  secondly, 
that  to  induce  the  Defendants  to  abstain  from  selling 
the  warrants,  the  Plaintiff*  permitted  Hooper^  from  time 
to  time  to  promise  payment,  without  raising  any  ques- 
tion as  to  the  Defendants'  asserted  title  to  sell  them ; 
and  that  the  Defendants,  from  time  to  time,  acquiesced 
in  these  applications  for  time,  of  which  the  PlaintUF  had 
the  benefit,  by  preserving  the  warrants,  and  avoiding 
the  sale  of  the  tea  at  the  then  low  price.  If  the  Plaintiff 
had  raised  any  question  as  to  the  Defendants*  right  to 
sell  the  warrants,  they  would  naturally  have  called  upon 
Hooper  for  payment,  which  would  have  compelled  him 
to  call  for  payment  from  the  Plaintiff.  So  long  as  the 
Plaintiff  could  derive  any  benefit  from  the  Defendants* 
confidence  in  their  title  to  sell  the  warrants,  he  permits 
them  to  trust  to  it ;  but  when  that  advantage  can  no 
longer  be  obt&ined,  he  disputes  their  title  from  the 
be^nning,  and  calls  upon  this  Court  to  assist  him  in 
defeating  their  claim. 

Such  assistance  this  Court  ought  not,  in  my  opinion, 
to  afford;  and  in  my  view  of  the  case  it  is  not  necessary 
to  enter  into  the  question  whether  Hooper  had,  or  had 
not,  a  right  to  deposit  these  warrants,  and  to  give  the 
Defendants  a  good  title  to  sell  them  for  the  repayment 
of  the  money  advanced  by  them.  If  Hooper  had  no 
such  right,  it  was  the  duty  of  the  Plaintiff,  when  informed 
of  his  having  assumed  it,  and  that^the  Defendants  had, 
on  the  faith  of  it,  advanced  a  large  sum  of  money,  to 
have  apprised  them  of  his  intention  to  dispute  it.  Not 
only  did  he  not  do  so,  however,  but  through  Hooper^  as 

his 


Nicholson 
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1838.  bis  agent,  he  confirmed  them  in  the  error  into  which 
they  are  supposed  to  have  fallen,  and  himself  derived 
r.  "  benefit  from  the  delusion  so  perpetuated :  SugderCs  Lcm 
Hoop£R.  of  Vendors  and  Purchasers,  (a)  A  party  claiming  a  title 
in.  himself,  but  privy  to  the  fact  of  another  dealing  with 
the  property  as  his  own,  will  not  be  permitted  to  assert 
his  own  title  against  a  title  created  by  such  other  person 
although  he  derives  no  benefit  from  the  transaction* 

• 

Whether,  if  the  Defendants  had  required  the  aid  of  a 
court  of  equity  in  order  to  give  efiect  to  the  title  which 
they  have  so  acquired,  the  Court  would  have  given 
them  such  assistance,  is  a  question  which  it  is  not 
necessary  now  to  consider,  as  I  have  only  to  decide 
whether  the  Plaintiff  is  entitled  to  the  assistance  of  a 
court  of  equity  to  defeat  it 

It  may  be  supposed  that  the  injunction  ought  to  be 
continued  on  payment  into  Court  of  the  balances  claimed 
by  the  Defendants.  That  would  have  been  matter  for 
consideration,  if  the  bills  had  affirmed  the  title  of  the 
Defendants  to  the  security  of  these  warrants  and  offered 
to  redeem  them ;  but  these  bills  dispute  that  title  alto- 
gether, and  decline  entering  into  any  of  the  transactions 
between  Hooper  and  the  Defendants,  Messrs.  Hichem 
and  Co. 

Being  of  opinion,  under  the  circumstances  stated  in 
the  answers,  that  the  Plaintiff  cannot  be  permitted,  in  a 
court  of  equity,  to  question  these  transactions,  I  must 
refuse  the  injunction  prayed,  and  discharge  the  order 
by  which  it  was  granted ;  without,  however,  giving  an 
opinion  as  to  any  legal  rights  of  the  parties,  or  as  to 
any  question  which  may  arise  between  them  in  this 
Court  in  any  other  form. 

(a)  Vol.  ii.  p.  S6S.9  9th  ed. 
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I8S8. 


HOLE  V.  ESCOTT.  •^»"' */• 

Nov,  24. 

fTlHE  material  facts  and  the  several  instruments  upon  A  husband^ 
•*•    which  the  questions  in  this  cause  arose  are  fully  settled  an^/ 

stated  in  Mr.  Keen^a  report  of  the  c^e  upon  the  hear-  **'f  .'^  *^!?  "*® 

■  of  biinseli  for 

iDg  at  the  Rolls,  (a)  life»  with  re- 

mainder to  the 
use  of  trustees 
The   Master  of  the  Rolls  having  decided  that  the  to  preserve 

joint  appointment  by  the  husband  and  wife  and  the  se-  maindw°whh 
parate  appointment  by  the  wife  surviving  were  both  in-  remainder  to 
efiectualy  and  made  a  decree  for  a  general  account  of  trustees  for  a 
the  rents  and  profits  of  the  estates  comprised  in  the  ^^"^  of  years, 

^  ^         '      ■  to  secure  a 

appomtmentSy  the  two  children  of  the  marriage  who  jointure  for 

diumed  under  the  appointments   appealed  against  the  JemainderTo 
whole  decree.  the  use  of  such 

children  of  the 
marriage  as 
Mr.  Wigram^  and  Mr.  WesU  for  the  Plaintiflfe,  and  the  husband 

and  ixniiB 

Mr.  ChandlesSf  for  a  Defendant  in  the  same  interest,  in  jointly,  or,  in 
support  of  the  decree,  contended  that  the  joint  power  J^^fault  of  a 

*^^  ^  ,        ,  J  r  JQ,nt  appomt- 

was  either  totally  extinguished  by  the  bankruptcy,  or,  if  ment,  the  sur- 

not,  that,  at  all  events,  the  husband  could  not  be  per-  ^,3d  ap!!^™ 
mitted  to  derogate  from  his  own  act,  so  as,  by  any  sub-  point,  with 

.«.,  ^    ^  1     r         !_•  •  remainder,  in 

sequent  exercise  of  the  power,  to  take  from  his  assignees  default  of  such 

property  appointment, 
(a)  2  Keen,  AAA.  -^   to  the  children 

^  ^  ofthemamage 

equally,  with  remainder  to  the  right  heirs  of  the  husband.  The  husband  became 
bankrupt,  and  after  his  bankruptcy,  he  and  his  wife  made  a  joint  appointment  in 
ftvour  ot  two  of  the  children  of  the  marriage.  The  husband  then  died,  and  a 
bill  having  been  subsequently  filed  by  a  person  claiming  under  the  bankruptcy, 
for  an  account  of  the  rents  of  the  settled  estate,  the  wife  thereupon  executed  a 
separate  appointment  in  favour  of  the  same  children,  which  she  stated  in  her  answer. 
Held,  mt,  that  the  joint  appointment  was  inoperative,  on  the  ground  that  the 
husband  could  not,  by  u  subsequent  execution  of  the  power,  deprive  his  assignees 
of  an  estate  which  had  been  once  vested  in  them  by  his  bankruptcy ;  secondly,  (by 
implication,)  that  such  joint  appointment  could  not  be  considered  as  the  separate 
appointment  of  the  wife,  who  survived;  and,  thirdly,  that  the  wife's  separate  appoint- 
ment after  the  husband's  death  was  a  good  exercise  of  the  power;  and  that  the 
account  of  the  rents  prayed  by  the  bill  could  not  be  extended  beyond  the  date  of 
that  appointment. 
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1888.  property  which  had  been  once  vested  in  them  by  the 
operation  of  the  bankrupt  laws.  On  this  point  they  re* 
ferred  to  and  relied  upon  BadJiam  v.  Mee  (a),  and  Sir 
E.  Sugdetfs  remarks  upon  that  case  (d)»  together  with 
the  several  bankrupt  acts,  S4&35iX?n.8.  c.4«  5. 1.9 
IS  Eliz.  C.7.  5.2.9  and  21  James  1.  c.  19.  &9. ;  and 
they  also  referred  to  the  following  CBsesi^^AIbaf^s 
Case  (r),  King  v.  Metting  {d)^  Higden  v.  Williamson  (e), 
Edwards  v.  SUater  (g),  Jewsati  v.  Motdson  (k),  Smith  v. 
Death  (/),  Homer  v.  Swann  (*),  W?s^  v.  Bemey  (/)^ 
Bickley  v.  GWs/  (m),  Z)o^  v.  Britain.  («) 

They  further  insisted  that  the  joint  appointment  by 
the  husband  and  wife,  made  after  the  bankruptcy,  could 
not,  upon  any  sound  principles  of  construction,  be  held 
to  operate  as  a  good  appointment  by  the  survivor,  the 
wife  not  having  at  that  time  acquired  the  character  of 
survivor ;  Mac  Adam  v.  Logan.  (0) 

Lastly,  they  submitted  that  the  separate  appointment 
by  the  wife,  executed  after  the  husband's  death,  and 
after  the  filing  of  the  bill,  was  ineffectual,  on  the  ground 
that  the  power  itself  had  failed,  upon  the  husband's 
decease,  for  want  of  an  estate  of  freehold  to  support  it. 
They  argued,  that  wherever  a  limitation  could  be  con- 
strued to  take  effect  by  way  of  remainder,  it  should 
never  be  allowed  to  operate  as  an  executory  devise  or 
springing  use;  Feame  on  Contingent  Remainders  {p\ 

Doe  V.  Morgan,  (q) 

Sir 

(a)  1  Mtflne  4*  Keen^  32. ;  and  (t)  5  Mad.  371. 

7  Bing.  695.  \k)  T.  4*  i^iiff.  4J0. 

(5)  Sitgd.  on  Fowerip  Yol.  i.         (/)  I  Buu.  4r  Mylne,  451. 

p.  80.  6tli  ed.  (m)  I  Ruu.  4*  Mylne^  440. 

(c)  1  Rep.  107.  (n)  3  B.  Jf  Aid.  93. 

id)  Vent.  214.  225.  (o)  S  Bro.  C  C.  310. 

{e)  3  P.  Wnu.  13?.  {p)  P.  381. 

(g)  Hard.  410.  {q)  3  T.  R.  763. 

{h)  2  Atk.42\. 
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Sir  W.FdUett  and  Mr.  Richards^  in  support  of  the  1838. 
appeal,  made  two  points,  and  contended,  first,  that  the 
joint  power  was  not  afiected  by  the  bankruptcy  of  the 
husband,  but  that  the  appointment  by  him  and  his  wife, 
t)iou|^  posterior  to  that  event,  was  a  good  execution  of 
the  power;  and  secondly,  if  not,  that  the  appointment 
by  the  wife  after  the  bankrupt's  death,  and  after  the 
filing  of  the  bill,  was,  at  all  events,  a  good  execution  of 
the  separate  power  given  to  the  survivor.  With  respect 
to  the  first  point,  in  addition  to  the  cases  referred  to  on 
behalf  of  the  Plaintiffs,  they  cited  and  cpmmented  upon 
the  following  authorities ;  — -  Ben  v.  Bidkeley  (a),  Tyrrell 
T.  MarA  (&),  J%orpe  v.  Goodall  (c).  Long  y.  Bankin  (cZ), 
Jones  T.  JVinwood{e)f  Sanders  on  Uses.,(g)  Upon  the 
second  point,  they  referred  to  Pure/by  v.  Bogers  (A), 
JOuie  of  Marlborotdgh  v.  Godolphin  (f ),  Doe  v.  Martin  {k\ 
Feame  on  Contingent  Bemainders  (/},  Sir  £.  S^gden*s 
note  to  Gilbert  on  Uses  (m),  and  Sugden  on  Powers,  (n) 


The  Lonn  Chancellor.  y^v.  S4. 

The  facts  of  this  case  are  fully  stated  in  the  second 
Tolume  of  Mr.  Keen*s  Beports.  (o)  It  is  not  necessary, 
therefor^  for  me  to  re-state  them* 

The  objections  made  to  the  two  appointments  upon 
which  the  title  of  the  childrai  rested  are  totally  distinct. 

1.  To 

(a)  Doug.  S9S.  (g)  Vol.  i.  p.  169. 

(5)  5  Bmg.  31.  (A)  S  Sound,  S60,y  and  the  note 

(c)  1  Rote  40.;  and  17  Vet.     by  Serjt.  WiiUanu. 
588.  (J)  3  Vet,  sen.  61. 

(d)  Sugd.     Powert,    voL  ii.         [k)  4  T.  R.59. 
p.539.»  6th  ed.  App.  (/}  P.S28. 

(e)  In  the  Court  of  Exchequer;         (m)  P.  1 55. 

now  reported,  3  Meet,  4"  ^<^*         (»)  Vol.  ii.  p.  252.,  6th  ed. 
653.  (o)  3  Keen,  444. 
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1838.  1.  To  the  joint  appointment  by  the  father  and  mother, 

after  the  father's  bankruptcy,  twb  objections  were  made; 
first,  that  the  power  was  extinguished  by  the  bank- 
ruptcy ;  secondly,  that  if  not  extinguished,  no  title  could 
be  obtained  under  the  execution  of  it,  inasmuch  as  the 
bankrupt  could  not  be  permitted  to  destroy  the  title  of 
his  assignees. 

Upon  the  first  point,  I  do  not  propose  to  express  any 
opinion.  It  is  not  necessary  that  I  should  do  so,  for  the 
purpose  of  the  judgment  which  I  propose  to  pronounce; 
and,  considering  the  doubt  that  e^sts  as  to  the  grounds 
of  the  opinion  of  the  Court  of  Common  Pleas  in  the  case 
of  Badham  v.  Mee{a),  I  think  it  inexpedient  and  un- 
necessary to  discuss  the  question. 

Supposing,  then,  that  the  bankruptcy  of  the  father 
and  the  proceedings  thereupon  did  not  extinguish  the 
power,  could  the  father,  after  his  bankruptcy,  execute 
the  power,  and  thereby  take  ft*om  his  assignees  the  fee 
of  the  property,  for  the  purpose  of  bestowing  it  upon 
his  children  ? 

At  the  date  of  the  bankruptcy  he  had  an  estate  for 
life,  with,  —  as  the  event  turned  out,  —  an  immediate 
remainder  to  himself  in  fee,  subject  to  a  rent  charge 
of  50/.  for  his  wife  surviving,  and  a  term  to  secure  it ; 
the  estate  limited  to  the  children  in  default  of  appoint- 
ment failing,  as  it  is  admitted,  for  want  of  a  particular 
estate  to  support  it  He  had  indeed  a  power,  with  his 
wife's  concurrence,  of  defeating  this  remainder  in  fee  by 

A 

appointing  estates  to  his  children;  but  that  power,  I 
will  assume,  had  not  been  executed. 

The 

(a)  7  Bing,  695. 
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The  statute  li  JEliz.  c.  7.  5.2.  enables  the  Comniis-  1858. 
sioners  to  dispose  of  any  estate,  for  such  use,  right,  or 
title  as  the  bankrupt  shall  have  in  the  sanie,  which  he 
may  lawfully  depart  withal ;  and  the  statute  21  James  1. 
r.  19.  5. 1.  directs  that  the  bankrupt  laws  shall  be  ex- 
pounded most  fiivourably  for  the  relief  of  creditors. 
Now,  up  to  the  time  of  the  bankruptcy,  the  bankrupt 
might,  undoubtedly,  have  departed  with  his  life  estate 
imd  his  remainder  in  fee ;  and  if  he  had  done  so,  in 
terms,  could  he  afterwards  have  executed  the  power 
so  as  to  take  away  the  fee  for  the  purpose  of  giving  it 
to  the  children?  I  apprehend,  not  It  was  entirely 
optional  in  him  whether  the  children  should,  or  should 
not,  have  any  interest  in  the  estate.  There  was  no 
right  in  them — no  equity  entitling  them  to  call  upon 
the  fiither  to  execute  the  power  in  their  favour.  The 
appointment,  therefore,  would  have  been  a  voluntary 
act  by  the  grantor  defeating  his  own  grant  He  might 
hkxe  parted  with  his  life  estate  and  his  fee ;  and  the 
stiitute  takes  from  him  and  vests  in  his  assignees  all  that 
he  might  have  departed  with. 

In  Baiham  v.  Mee,  as  reported  in  the  1st  volume  of 
Myitne  Sf  Keeris  Repofis  (a),  it  was  not  contended  that 
the  appointment  could  prevail  so  as  to  interfere  with  the 
bankrupt's  ultimate  reversion,  or  beyond  that  interest 
which  would  hiave  belonged  to  the  children  in  default  of 
appointment.  Sir  Edward  Sugdetij  in  his  observations 
upon  Badham  v.  Mee  (d),  also  assumes,  as  I  understand 
the  passage,  that  the  appointment  would  be  void  as 
against  the  assignees.  If,  then,  the  estate  for  life  and  the 
fee,  unaffected  by  any  execution  of  the  power,  passed  to 
the  assignees,  the  bankrupt  could  not,  by  a  subsequent 
execution  of  the  power,  deprive  them  of  it :   Doe  v. 

Britain. 

(a)  P.  44.  [b)  Treat,  on  Powers^  vol.  i.  p.  80.,  6th  ed. 
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Britain,  (a)  The  joint  appointment  of  the  fatherland 
mother  wasj  therefore^  inoperative  to  confer  any  estate 
upon  the  children. 

2.  The  appointment  by  the  mother,  who  had  survived 
the  father,  seems  to  be  objected  to  upon  the  ground  that, 
by  the  death  of  the  father,  living  the  mother,  the  limit- 
ation to  the  children  living  at  the  death  of  the  survivor 
had  failed,  and  that  the  estates  attempted  to  be  created 
by  the  appointment  of  the  mother  must  also  fail.  For 
this  purpose  the  rule  is  referred  to,  that  if  limitations 
can  take  effect  as  contingent  remainders,  they  shall  not 
take  effect  by  way  of  springing  use.  But  this  reasoning 
assumes  that  the  limitations  created  by  the  mother's  ap- 
pointment are  to  be  subject  to  the  same  rules  as  those 
made  directly  to  the  children.  The  latter  are  to  take 
effect  only  in  default  of  appointment,  either  by  the  two 
parents,  or  by  the  survivor;  and  I  have  not  heard  any 
sufficient  reason  to  shew  that  the  estates  created  under 
the  prior  powers  of  appointment  are  affected  by  that 
infirmity  which  has  defeated  the  ultimate  limitation. 
Be  it  that  the  estates  limited  to  the  children  cannot  take 
effect ;  how  is  that  to  affect  the  estates  created  by  the 
mother's  appointment,  which  originated  in  her  act  after 
the  father's  death,  and  could  never  have  taken  effect  as 
remainders?  These  remainders  having  failed  by  the 
death  of  the  father  in  the  lifetime  of  the  mother,  the 
fee  vested  in  the  heir  of  the  father,  the  settlor ;  and  why 
should  not  such  fee  be  devested  by  the  appointment  of 
the  mother,  and  thereby  effectually  given  to  the  appoin- 
tees? Suppose  there  had  not  been  in  the  settlement 
any  such  limitation  to  the  children  in  default  of  appoint-^ 
ment,  the  state  of  the  property  would  have  been  pre- 
cisely the  same. 

It 

(a)  2  Barn.  ^  Aid,  95. 
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It  was  argued  that  the  estates  limited  by  the  execu-  1838. 
tion  of  the  power  are  to  be  considered  as  if  they  had 
been  created  by  the  deed  creating  the  power.  For 
some  purposes  this  is  true ;  but  the  rule  was  referred  to 
for  the  purpose  of  building  upon  it  this  argument,  that 
limitations,  which  may  possibly  take  effect  as  remain- 
ders, shall  not  be  considered  as  springing  uses,  and, 
that  if  considered  as  remainders,  they  would  have  failed 
by  the  death  of  the  father  in  the  lifetime  of  the  mo- 
ther. No  authority,  however,  has  been  produced  to 
shew  that  this  rule  applies  to  such  cases  as  the  present, 
which  would,  in  effect,  be  to  subject  to  the  same  rule  a 
contingency  depending  upon  future  events,  and  the  result 
of  a  discretion  to  be  exercised  at  a  future  time. 

Being  unable,  therefore,  to  find  any  principle  or  any 
authority  for  considering  the  appointment  by  the  sur- 
viving mother  as  void,  and  finding  it  clearly  provided 
by  the  settlement  that,  in  default  of  any  joint  appoint- 
ment by  the  father  and  mother,  the  power  should  be  ex- 
ercised by  the  survivor,  I  cannot  concur  in  that  part 
of  the  judgment  of  the  Master  of  the  Rolls]  which  con- 
siders such  appointment  as  inoperative. 

Being  of  opinion  that  the  assignees  are  entitled, 
as  against  the  appointment  of  the  bankrupt,  but  that 
the  appointment  of  the  wife  surviving  is  good  against 
them,  the  decree,  upon  this  bill,  must  be  confined  to  an 
account  up  to  the  time  at  which  the  title  accrued  under 
the  appointment  of  the  wife,  with  a  declaration  that  such 
separate  appointment  is  good. 
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^o^  2».  «6-  CURTIS  V.  LLOYD. 

A  PlaintifT       "VETHEN  this  cause  was  called  on  before  the  Lord 
the  common  Chancellor  for  hearings  Mr.  Wakefield^  of  counsel 

order  aismiss-  fo,.  ^j^g  plaintiff,  stated  that  it  had  come  on  rather  un- 

mg  the  bill 

\¥ith  costs,  at    expectedly,    in   consequence   of  several  other  causes, 

fore  Uie^cause  ^^'^^  stood  before  it  in  the  list,  having  been  struck  out 
has  been  actu-  of  the  paper ;  and  he  requested  that  it  might  stand  over 

allv  heajTQ  * 

and  even  after  ^"^'^  ^^^  "^^^  ^^y^  A<l^ing  that,  from  what  he  privately 

it  has  been       knew  of  the  case,  althouizh  he  had  not  received  instruo- 

called  on  for  ,  . 

hearing.  tions  on  the  subject,  he  thought  it  not  unlikely  that,  if 

this  course  were  taken,  the  Court  might  eventually  be 

spared  the  trouble  of  hearing  it  at  all.     The  cause  was 

directed  to  stand  over  accordingly. 

On  the  following  day,  the  cause  of  Curtis  v.  Lioyd 
having  been  again  called  on,  Mr.  Wakefield  stated  that 
the  Plaintiff  had,  that  morning,  obtained,  as  of  course,  an 
order  dismissing  his  bill  with  costs,  so  that  the  suit  was 
no  longer  in  court. 

The  Solicitor-General  and  Mr.  JVigram  submitted 
that  it  was  not  competent  for  a  plaintiff,  after  his  cause 
was  in  the  paper  for  hearing,  still  less  after  it  had  been 
actually  called  on,  and  had  only  been  allowed  to  stand 
over  at  the  request  and  for  the  accommodation  of  his 
counsel,  to  obtain,  behind  the  back  of  his  adversary,  a 
common  order,  dismissing  his  bill.  Such  an  order  was 
irregular,  and  ought  to  be  treated  as  a  nullity. 

Mr.  JVakcficUj  contra^  insisted  that,  in  accordance 
with  the  practice,  a  plaintiff  might,  at  any  time  before 
decree,  and,  at  all  events,  up  to  and  at  the  time  when  his 

cause 
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cause  was  called  on  for  hearing,  obtain  the  common  1838. 
order  dismissing  his  bill  with  costs.  The  same  objection 
had  been  taken  by  Mr.  Bell  in  a  case  oi Locke  v.  Nash  (a), 
before  Sir  William  Grants  in  which  he,  (Mr.  Wakefield) 
being  of  counsel  for  the  Plaintiff,  on  the  cause  being 
called  on,  got  up,  and  handed  in  a  motion  paper  to  the 
Registrar,  that  the  bill  might  be  dismissed*  On  that 
occasion  Sir  W.  Grants  after  causing  the  practice  to  be 
mquired  into,  came  to  the  conclusion  that  the  course 
taken  by  the  Plaintiff  was  regular. 

The  Lord  Chancellor  desired  the  matter  to  be  spoken 
to  again  during  the  sittings  after  term,  and  observed  that 
he  should  consider  the  question  as  it  would  have  stood 
on  the  day  when  the  cause  was,  at  the  request  of  Mr. 
Wakefield,  du'ected  to  stand  over. 


The  Soliciior-Genci^aly  in  support  of  the  objection.  Bee.  8. 

In  general,  if  a  plaintiff  obtains  an  order  dismissing  a 
bill,  he  may  immediately  file  a  new  bill  having  the 
same  object;  but  afler  he  has  put  the  Court  in  pos- 
session of  bis  case  by  proceeding  to  a  hearing,  that 
course  is  no  longer  open  to  him.  In  this  view,  a  cause 
is  to  be  considered  as  being  heard  and  disposed  of  the 
moment  it  is  called  on ;  and  it  follows  that,  in  the 
present  case,  the  order  for  dismissing  the  Plaintiff's  bill, 
having  been  made  the  day  after  the  cause  was  first 
called  on^  is  a  mere  nullity,  or,  at  all  events,  is  irregular, 
and  must  be  discharged ;  for  the  Court  will  never 
sanction  such  an  order  if  the  Defendant  would  be 
thereby  prejudiced;  Booth  y,  LeyccsUr,  (h)  Here  the 
Plaintiff  is  desirous  to  retain  the  power  of  ronewin^^ 

his 

(a)  2  Mad.  Ch,  Prac.  389.;  (6)  1  AVew,  247. 

1  T'urn.  4"  Ven.  Prac.  615. 
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1838.  his  claim  at  some  future  time;  whereas,  if  a  decree  is 
now  made  against  him,  as  he  apprehends  it  must  be,  on 
the  merits,  it  will  be  pleadable  in  bar  of  any  future  de- 
mand in  respect  of  the  same  subject-matter. 

Mr.  Wakefieldi  contra. 

Locke  V.  ^ash  is  an  express  authority  against  the 
objection  now  taken.  Until  the  defendant  has  acquired 
a  right  by  a  decree  actually  pronounced,  the  plaintiff  is 
always  at  liberty  to  dismiss  his  bill  upon  paying  the  costs. 
The  rule  is  so  laid  down  in  Carrington  v.  HoUy  {a\ 
where  Lord  Hardwicke  went  a  step  further,  and  held 
that  even  after  a  decree  directing  an  issue,  the  plaintiff 
might  still  move  to  dismiss  his  bill,  for,  until  the  issue 
had  been  tried  there  was  no  determination;  White  v. 
Lord  JVcstmcaf/t.  {b)  The  reasons  of  the  Master  of  the 
Rolls,  in  Booth  v.  Let/cester^  are  not  satisfactory;  but  the 
case  was  one  of  very  peculiar  circumstances,  and  it  has 
no  application  here.  In  the  case  of  an  action  at  law,  the 
plaintiff  may  have  leave  to  enter  a  nonsuit  at  any  moment 
before  verdict  given.  Why  should  this  Plaintiff  be 
worse  off  because  his  counsel  appears  and  says  he  means 
to  abandon  the  case,  than  if  he  had  not  appeared  at  all, 
when  the  only  decree  that  could  have  been  made  against 
him,  would  be  a  decree  on  his  default,  dismissing  his  bill 
with  costs  ? 

The  Lord  Chancellor. 

I  was  not  aware  that  the  doctrine  had  been  carried  to 
the  extent  to  which  Lord  Hardwicke  seems  to  carry  it  in 
Cairington  v.  Holly :  but  I  cannot  see  why  a  plaintiff 
should  be  in  a  worse  situation,  because  he  informs  the 
Court  that  he  does  not  intend  to  proceed  with  the  hear- 
ing of  his  cause,  than  if  he  made  default.  In  principle 
it  is  substantially  the  same  thing. 

(a)  1  Dick,  280.  (Jb)  1  Bealt.  174. 
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WILLIS  «.  HISCOX.  ^iMQ."' 

Jon*  ]6* 

nnHE  bill  stated  that  WiUiam  Childy  by  his  will,  duly  Devise  of  real 
executed  and  attested,  devised  his  freehold  estates  ^^^  ^p^Q 

and  premises,  situate  at  Stainton  Dale^  to  four  persons,  trust  for  the 

,  testator  8  son 

and  the  survivor  of  them,  and  the  heirs  of  such  survivor,   fK.  for  life,  and 
upon  trust  to  pay  the  rents  thereof  unto  his  daughter  ^^^^  *^|*  ^^ 
Mary  Child,  or  her  assigns,  during  her  life,  provided  she  heir  male  of 
continued  unmarried;  and  from  and  after  her  decease  gotten  of  an 
or  marriage,  which  should  first  happen,  upon  trust  for  European 
his  son  William  Gilbert  Child,  or  his  assigns,  during  the  heirs  of 

his  life;  and  after  his  decease,  to  the  heir  male  of  his  *"cji  heir 

male ;  and  m 
body,  begotten  or  to  be  begotten  of  an  European  woman,  case  his  son 

but  not  of  a  black  or  mulatto,   and  the  heirs,   exe-  J^th^ut^ieav- 
cutors,  and  assigns  of  such  heir  male  of  his  said  son ;  ing  such  heir 
and  in  case  his  said  son  should  die  without  leaving  such  ^^    ^j^^ 
heir  male  of  his  body  (his  daughter  Mary  Child  being  trustees  to  pay 
either  dead  or  married  at  that  time),  then  upon  trust  equally  be- 
that  his  said  trustees  should  pay  the  rents  of  his  said  tween  the  tes- 

''  _  tator  8  daujjn- 

freehold  estates  to  his  daughters,  the  said  Mary  Child  ters,  M.  and 

and  Ann  Willis,  or  their  respective  assigns,  during  their  Kygg  ^nd  the 
lives,  in  equal  shares  and  proportions,  and  the  whole  whole  to  the 
thereof  to  the  survivor  of  his  said  daughters,  or  her  afteAhe' de- 
assigns,  during  the  life  of  such  survivor;    and  from  cease  of  the 
and  after  the  decease  of  the  survivor  of  his  said  daugh-  trust  for' the 
ters,  upon  trust  for  the  heir  male  of  the  body  of  his  **,f ^'^ij" ?^^  ®/ 
said  daughter  Mary  Child,  and  the  heirs,  executors,  and  M.  and  the 
administrators  of  such  heir  male ;  and  in  default  of  Eeirmlle"  and 

such  in  default  of 
such  heir  male 
of  her  body,  upon  trust  for  the  heir  male  of  the  body  of  A,  and  the  heirs  of  such 
heir  male.  W.  and  M,  both  died  without  issue,  and  A,^  having  a  son,  suffered  a 
recovery  of  the  devised  estate,  and  resettled  it  to  new  uses,  under  which  a  remote 
interest  was  limited  to  the  surviving  trustee,  and  died,  leaving  her  son  surviving, 
who  thereupon  filed  his  bill  against  the  surviving  trustee  of  the  will  for  a  convey- 
ance of  the  legal  estate. 

Decree  made  against  the  trustee  with  costs:  the  Court  holding  clearly  that, 
under  the  devise,  A,  took  a  life  estate  only,  with  remainder  to  her  son  in  fee. 
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such  heir  male  of  the  body  of  his  said  daughter  Mary 
Childi  then  upon  trust  for  the  heir  male  of  the  body  of 
his  said  daughter  Ann  Willis,  and  the  heirs,  executors, 
and  administrators  of  such  heir  male  as  last-mentioned ; 
with  various  limitations  over  in  case  neither  of  his  (the 
testator's)  daughters  should  leave  an  heir  male. 

The  testator  died  in  the  year  1803.  His  son  William 
Gilbert  Child  died  in  the  month  of  March  1821,  and 
his  daughter  Mary  Child  died  in  the  month  of  August 
1825;  both  of  them  unmarried  and  without  issue.  Ann 
Willis  died  on  the  30th  of  April  1835,  leaving  the 
Plaintiff  her  only  son  and  heir-at-law. 

Upon  the  death  of  Ann  Willis^  the  Plaintiff  filed  his 
bill  against  William  Hiscox^  the  surviving  trustee  under 
the  will,  stating  such  part  of  the  will  as  has  been  already 
set  out,  and  alleging,  that  as  heir  male  of  the  body  oiAnn 
Willis,  he  had  become,  in  the  events  which  had  hap- 
pened, absolutely  entitled,  under  the  trusts  of  the  will, 
to  the  freehold  property  at  StaitUon  Dale,  and  praying 
that  the  Defendant  might  be  decreed  to  execute  a  proper 
conveyance  to  him  of  the  legal  estate  therein. 

The  Defendant,  by  his  answer,  admitted  the  terms  of 
the  will  so  far  as  they  were  stated  in  the  bill,  but  added, 
among  other  things,  that  the  will  contained  a  proviso 
that  no  part  of  the  testator's  trust  estates,  annuities,  and 
stock  should  be  liable  to  any  annuity  or  annuities  granted 
by  any  heir  or  heirs  at  law;  but  that  so  much  and 
such  part  thereof  as  should  be  made  liable  to  such  an- 
nuity and  annuities  should  from  thenceforth  become 
forfeited  to  his  nephew  John  Green,  his  heirs,  executors, 
and  administrators,  according  to  the  nature  tliereof^  and 
which  the  testator  did  thereby  devise  and  bequeath  ac- 
cordingly. 

The 
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The  answer  further  stated  that  Ann  WiUis^  being  1888. 
advised  that  she  was  seised  of  or  entitled  to  an  estate  of 
inheritance  in  the  property  in  question,  had,  by  in- 
dentures of  lease  and  release,  executed  in  the  month  of 
May  1833,  and  a  common  recovery,  barred  the  entail, 
and  settled  the  estate  and  premises  at  Stainton  Dale^ 
subject  to  such  uses  as  she  should  appoint,  to  the  use  of 
herself  for  life,  with  remainder  to  the  Plaintiff  for  his 
life  only ;  with  remainder  to  his  first  and  every  other 
sou  successively,  in  tail  general ;  with  remainder  to  his 
daughters  as  tenants  in  common  in  tail ;  with  remainder 
to  the  Defendant  WiUiam  Hiscox^  the  nephew  of  Ann 
Willis^  and  the  h^irs  male  of  his  body ;  with  divers 
remainders  over. 

The  Defendant,  by  his  answer,  further  stated  that  the 
Plaintiff  had,  in  the  month  of  February  1833,  executed 
a  conveyance  of  the  estate  and  premises  at  Stainton  Dale 
to  certain  trustees,  upon  trust  to  sell  the  estate  and 
stand  possessed  of  the  proceeds  upon  such  trusts  as 
he  should  appoint;  and  that,  by  an  indenture,  executed 
at  the  same  time  or  shortly  afterwards,  he  had  granted 
an  annuity,  charged  on  the  monies  to  be  produced  by 
the  sale  of  the  estate. 

The  Defendant  further  said  he  believed  that  the 
estate  had  never  yet  been  sold,  but  that  it  was,  in  fact, 
equitably  charged  with  or  liable  to  such  annuity ;  and 
he  submitted  whether,  by  the  contrivance  of  vesting  the 
estate  in  trustees,  upon  trust  to  sell,  and  charging  the 
annuity  on  the  produce  of  such  sale,  the  clause  in  the 
will,  by  which  it  was  declared  that  such  part  of  the 
estate  and  premises  as  should  be  liable,  as  was  therein 
mentioned,  to  any  annuity  or  annuities,  should  be  for- 
feited, had  been  effectually  evaded. 

O  4  The 
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18S8.  The  answer  further  stated  that  the  Defendant  had 

been  advised  that,  by  reason  of  the  matters  aforesaid, 
the  nature  of  the  estate  and  interest,  if  any,  to  which  the 
Plaintiff  was  entitled  in  the  estate  at  StaitUon  Dale,  and 
the  effect  of  the  annuity  granted. and  secured  by  him, 
were  very  doubtful,  and  that  the  Defendant  ought  not 
to  execute  a  conveyance  to  the  Plaintiff  unless  under 
the  direction  of  the  Court,  and  that  he  had,  therefore, 
refused  to  comply  with  the  Plaintiff's  applications  to  that 
effect. 

The  cause  was  heard  upon  bill  and  answer. 

Mr.  JVigram  and  Mr.  Teed,  for  the  Plaintiff. 

Mr.  Sfuart,  for  the  Defendant. 


1839.  27ie  Lord  Chancellor. 

Jan, 16. 

The  Plaintiff  claims  as  son  and  heir  of  Ann  Willis. 

The  Defendant  claims  under  a  deed  declaring  the 
uses  of  a  recovery  suffered  by  the  Plaintiff's  mother 
Ann  TVillisy  under  which,  if  effectual,  the  Plaintiff  would 
be  only  tenant  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail ;  remainder  to  his  daughters  in  tail ; 
remainder  to  the  Defendant  in  tail  male ;  so  that,  in  that 
case,  the  Plaintiff  would  not  be  entitled  to  a  conveyance 
to  himself  in  fee,  which  is  the  object  of  the  bill. 

The  question  is,  whether  the  Plaintiff  is  entitled,  as 
purchaser,  to  the  fee  of  the  estate  under  the  will  of 
William  Child,  or  whether  the  Plaintiff's  mother  was, 
under  the  will,  tenant  in  tnil,  and,  therefore,  capable  of 

barring 
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barring  the  Plaintiff's  title  by  a  recovery,  and  resettling 
the  estate. 

The  devise  was  to  trustees,  of  whom  the  Defendant 
was  the  survivor,  in  fee,  upon  trust,  after  certain  pur- 
poses which  have  failed,  to  pay  the  rents  to  the  tes- 
tator's daughter  and  Plaintiff's  mother,  Ann  Willis^ 
during  her  life ;  and  after  her  decease,  upon/trust  for 
the  heir  male  of  the  body  of  his  said  daughyr,  and  the 
heirs,  executors,  and  administrators  of  suclrheir  male. 
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WiLUS 
V. 

Hiscox. 


The  mother  has  an  estate  expressly  for  life ;  and  after 
her  death,  the  devise  is  to  the  heir  male  of  her  body,  in 
the  singular  number,  with  words  of  limitation  to  the 
heirs  general  of  such  heir,  which,  it  is  clearly  settled, 
gives  an  estate  for  life  only  to  the  parent,  and  the  in- 
heritance, by  purchase,  to  the  heir  of  the  body,  as  was 
decided  in  Archer's  Case  (a),  and  assumed  by  Hale  in 
King  v«  MeUing  {b)  and  subsequent  cases.  If,  indeed, 
that  proposition  were  doubtful  as  a  general  rule,  all 
doubt  would  have  been  removed  in  the  present  case ; 
for  the  words  of  the  limitation  are  the  same  as  those 
used  in  the  prior  devise  to  the  testator's  son ;  and  the 
particular  description  of  the  heir  of  that  son  proves 
that  he  must  have  taken  by  purchase. 

Another  objection  to  the  Plaintiff's  title  was  raised 
by  the  answer,  but  not,  I  believe,  relied  upon  at  the 
bar,  and  which  I  think  wholly  untenable;  namely, 
that  the  testator  had  directed  that  the  estate  devised 
should  not  be  liable  to  any  annuity  granted  by  any 
heir  or  heirs  at  law,  but  that  so  much  and  such  part 
thereof  as  should  be  made  liable  to  such  annuity, 
should,  from  thenceforth,  become  forfeited  to  his  nephew 

John 

(a)  I  Rep.  66.        {b)  1  T^/.  214.,and  see  Feamc,  C  B.  p.  148. 
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1839.  John  Green;  but  that  the  Plaintiff  had  conveyed  the 
estate  to  trustees,  upon  trust  to  sell,  and  had  after- 
wards granted  an  annuity,  and  charged  it  upon  the 
monies  to  be  produced  by  such  sale.  The  attempt  on 
the  part  of  the  testator,  therefore,  was  to  protect  an 
estate  in  fee  from  the  liability  to  debts  and  contracts  of 
the  owner;  and  that  for  ever,  the  proviso  not  being  con- 
fined to  the  particular  heir  designed  as  devisee,  but  to 
all  heirs  at  law ;  and  this,  if  the  facts  stated  are  to  be 
considered  as  true,  is  to  be  extended  to  prevent  any 
alienation. 

The  Defendant  being  a  trustee  under  the  will,  and 
having  set  up  these  unfounded  objections  to  the  per- 
formance of  his  trust,  the  decree  must,  I  think,  be 
according  to  the  prayer  of  the  bill,  with  costs. 
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1838. 

18.78. 
Nov.  21.  22. 

TAYLOR  V.  SOUTHGATE.  1339. 

Jan.  17. 

nPHIS  was  an  appeal  from  a  decree  of  the  Master  of  A  bill  was 

■■•    the  Rolls.     The  appellants  were  the  four  infant  S^^in^P^^'ted 

Defendants,  Charles  Tat/lor  the  younger,  Charlotte  Tay^  as  residuary 

/or,  Josidh    Taylor,  and  Sarah    Taylor,  by   their  next  a^U^dnsr 

friend.     The  case  stated  in  their  petition  of  appeal  was  ^^®  executors 
,    ^  -  „  and  the  other 

in  substance,  as  follows :  —  persons 

iiaving  inter- 
ests^ praying 

On  the  2d  of  June  18345,  the  appellants,  who,  under  the  usual  ac- 
the  will  of  their  great  uncle  Josiah  Taylor,  were  in-  adSSn 
terested  in  his  residuary  estate  and  effects,  instituted  a  of  the  estate, 
suit  by  their  next  friend,  against  the  testator's  trus*  pu^  |„  their 
tees  and  executors,  George  ScHvens  and  James  Webb  answer,  not 

however 

Southgate,  and  against  all  other  the  persons  claiming  setting  out  the 

beneficial  interests  as  residuary  legatees  in  the  estate,  °*j5^-°?°^  lmi 

praying  that  the  testator's  will  might  be  established,  and  asked   After- 

the  trusts  of  it  carried  into  effect ;   that  the  accounts  ^.f^iL""?.*^ 

'  an  arrange- 

of  ment  to  which 
all  parties 
consented,  the  executors  verified  their  accounts  by  affidavit,  and  the  sums  thereby 
appearing  to  be  in  their  hands  were  paid  into  Court  in  the  cause.  Two  of 
the  Defendants  then  filed  a  second  bill  against  the  executors  and  against  all  the 
other  parties  to  the  former  suit,  and  thereby,  in  addition  to  the  relief  prayed 
by  the  first  bill,  sought  to  charge  the  executors  personally,  on  the  ground  of 
fraud  and  breach  of  trust.  In  May  1 855  a  decree  by  consent  was  made  in  the 
first  suit,  by  which  all  the  accounts  and  inquiries  usual  in  an  administration  suit 
Yfcre  directed.  The  Plaintiffs  in  the  second  suit  afterwards  brought  on  their  suit 
to  a  hearing,  but  wholly  abandoned  the  case  of  alleged  fraud  and  breach  of  trust ; 
and  a  decree  was  made  dismissing  their  bill,  but  directing  that  their  costS)  up  to 
the  date  of  the  decree  in  the  first  suit,  should  be  taxed  and  paid  out  of  the  tund 
in  Court  in  the  first  suit. 

Upon  appeal,  this  decree  was  varied,  by  directing  that  so  much  of  the  second 
bill,  as  sougnt  to  charge  the  executors  personally,  be  dismissed  with  costs,  and  that 
the  Plaintiffs  pay  to  all  the  Defendants  so  much  of  the  costs  of  the  rest  of  the  suit 
as  bad  arisen  since  the  decree  in  the  first  suit,  and  that  the  residue  of  the  costs  of 
all  parties  be  taxed;  with  a  declaration  that  the  same  ought  to  be  paid  out  of  the 
estate;  any  of  the  parties  to  be  at  liberty  to  apply  in  the  first  suit  relative  thereto, 
and  all  proceedings  in  the  second  suit  to  be  stayed. 

The  decree  involved  so  much  of  principle,  especially  with  reference  to  the 
deafing  with  the  fund  in  the  first  cause,  for  tne  purposes  of  costs  in  the  second,  as 
to  render  the  appeal  an  exception  to  the  ordinary  rule  which  prohibits  appeals 
merely  on  the  question  of  costs. 
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of  the  real  and  personal  estate  might  be  taken,  and 
that  the  property  might  be  ascertained  and  adminis- 
tered under  the  direction  of  the  Court.  In  this,  which 
was  the  cause  of  Taylor  v.  ScrivenSf  the  executors, 
Scrivens  and  SoiUhgatej  on  the  27th  oijune  1834,  put  in 
a  joint  and  several  answer;  in  which,  however,  they  did 
not  set  out  the  accounts  of  the  property  which  had  come 
to  their  hands,  although  such  accounts  were  called  for 
by  the  bill. 

On  the  5th  of  February  1835,  Jefferys  Taylor  and 
Martin  Taylor,  who  were  two  of  the  Defendants  in  the 
suit  of  Taylor  v.  Scrivens,  filed  the  present  bill  against 
the  same  executors,  and  also  against  the  appellants,  who 
were  the  Plaintiffs  in  the  former  suit,  and  against  all  the 
other  Defendants  to  that  suit,  alleging  that  the  executors 
had  committed  divers  breaches  of  trust  and  acts  of  fraud 
in  the  administration  of  the  trust  funds,  and,  in  particular, 
that  they  had  retained  large  balances  in  their  hands,  and 
applied  part  of  the  funds  to  their  own  use ;  and  praying 
that  the  testator's  will  might  be  declared  well  proved, 
and  the  trusts  performed ;  and  praying,  also,  an  account 
of  the  personal  estate  and  effects  come  to  the  hands  of 
the  Defendants,  the  executors ;  an  account  of  the  rents, 
profits,  and  produce  of  the  real  estate  which  had  come 
to  their  hands,  or  which,  but  for  their  wilful  default, 
might  have  been  received  by  them ;  that  the  real  and 
personal  estate,  remaining  unsold,  might  be  forthwith 
sold ;  that  the  executors  might  be  made  personally  an- 
swerable for  such  loss  as  the  testator's  residuary  estate 
should  appear  to  have  sustained,  by  reason  of  their 
having  improperly  delayed  to  invest  the  trust  monies  in 
their  hands,  and  that  an  account  might  be  taken  of  such 
loss ;  and  that  they  might  also  account  for  the  profits 
made  by  them  of  the  surplus  balances  in  their  hands, 
beyond  what  the  purposes  of  the  will  required,  or  other- 
wise be  charged  with  interest  on  the  same. 

The 
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The  Defendants,  the  present  appellants,  put  in  their 
answer  to  this  bill  on  the  21st  of  April  18S5,  and  thereby, 
among  other  things,  stated  their  bill  in  the  suit  of 
Ttn/lar  v.  ScrivenSf  and  the  proceedings  which  had  been 
had  in  that  suit :  in  particular,  they  stated  a  certain  in- 
terlocutory order,  referring  it  to  the  Master  to  inquire 
and  report  as  to  the  propriety  of  selling  some  portion 
of  the  stock  of  which  the  testator's  property  consisted, 
and  the  subsequefit  proceedings  in  the  Master's  office 
under  that  reference,  upon  which,  as  the  answer  stated, 
Martin  Taylor^  one  of  the  Plaintiffs  in  the  suit  of 
Taylor  v.  Southgate^  had  appeared  and  set  up  a  vexa- 
tious opposition,  and  caused  much  unnecessary  delay 
and  expense;  but  that  the  Master  having  reported  in 
&vour  of  the  sales,  they  took  place  accordingly  on  the 
Bxh  of  April  18S5.  Their  answer  further  stated  that, 
as  it  was  considered  beneficial  to  have  the  cause  of 
Taylor  v.  Scrivens  heard  as  a  consent  cause,  consider- 
able negotiation  took  place  on  that  subject;  and  when 
it  was  found  that  the  executors  had  omitted  in  their 
answer  in  that  cause  to  set  forth  the  accounts,  it  was 
proposed  that,  to  avoid  delay  and  expense,  the  ex- 
ecutors should  make  an  affidavit  shewing  the  state  of 
their  accounts  as  to  their  receipts  and  payments,  and  the 
balance  in  their  hands.  Their  answer  then  set  out  a 
letter  from  Mr.  Frowdf  the  solicitor  for  the  Plaintiffs  in 
Taylor  y.  Southgate,  dated  the  12th  of  November  1834, 
and  sent  to  the  solicitor  for  the  appellants,  which,  in  sub- 
stance, expressed  his  acquiescence  in  the  course  sug- 
gested, viz.  that  a  decree  should  be  taken  by  consent 
in  the  cause  of  Taylor  v.  Scrivens,  and  added  that,  if 
the  executors  were  prepared  with  an  affidavit  shewing 
the  state  of  the  accounts  and  the  balance  in  their  hands, 
the  Court  would  be  enabled  to  make  an  order  directing 
such  balance  to  be  paid  in.  Their  answer  further  stated, 
that,  in  consequence  of  the  necessity  of  proving  that 

certain 


1838. 


Taylor 

V, 
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1838*        certain  of  the  Defendants  were  out  of  the  jurisdiction, 
^^^"'^'^     and,  in  consequence  ako  of  dissensions  among  some  of 
V.  the  Defendants,  it  was  found  that  the  cause  of  Taylor 

SouTHCATE.  ^^  Scrivens  could  not  be  forthwith  brought  to  a  hearing ; 
and  tliat  the  executors  having  previously,  by  affidavit, 
dated  the  5th  of  December  1834,  stated  the  amount  of 
the  assets,  and  the  particulars  of  the  funds  in  their  hands, 
an  order  was  made,  on  the  9th  of  the  same  month,  that 
the  several  sums  of  money  and  stock  appearing  from 
that  affidavit  to  be  then  in  their  hands,  belonging  to  the 
testator's  estate,  should  be  paid  and  transferred  into 
court,  and  placed  to  the  credit  of  the  cause  of  Taylor  v. 
ScrtvenSf  which  was  afterwards  accordingly  done,  on  the 
13th  of  February  1835.  The  appellants,  by  their  answer, 
further  stated,  that  whatever  delay  had  taken  place  in 
the  cause  of  Taylor  v.  Scrivens  had  been  occasioned  by 
the  conduct  of  the  Piaintifis,  and  particularly  of  Martin 
Taylor ;  and  they  denied  that  they,  or  their  next  friend 
or  solicitor,  had  in  any  manner  colluded  with  the  De- 
fendants, the  executors,  or  either  of  them ;  and  they  sub- 
mitted that  the  suit  was  unnecessary  and  vexatious. 

On  the  16th  of  May  1835,  a  decree  was  made,  by  con- 
sent, in  the  cause  of  Taylor  v.  Scrivens^  which  directed 
all  the  accounts  and  inquiries  which  are  usually  ordered 
to  be  taken  and  made  in  a  suit  of  that  description.  The 
decree  also  directed  certain  special  inquiries  as  to  the 
amounts  of  dividends  and  interest,  which  would  have 
accrued  to  the  estate,  in  case  such  parts  of  the  testator's 
estate  as  did  not  consist  of  3  per  cent  consols,  at  his 
decease,  and  had  not  been  subsequently  invested  by  his 
executors  in  that  stock,  had  been  so  invested,  as  well 
immediately  upon  the  testator's  death,  as  at  the  end  of  a 
year  from  that  time. 

The  appt41ants  entered  into  evidence  in  the  cause  of 
Taylor  v.  Soiithgate  to  shew  that  the  suit  was  a  vexatious 

and 
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and  useless  proceeding.    The  general  nature  and  effect        18S8. 
of  this  evidence  are  stated  in  the  judirment.  ^^tlT*^^^"^^ 

*'     ®  Taylor 

On  the  29th  ofjafiuary  1838,  the  cause  of  Taylor  v.  Southoate. 
SoidAgate  having  come  on  for  hearing,  the  Master  of  the 
Rolls  made  a  decree  directing  that  the  costs  of  all  parties 
up  to  the  16th  of  May  18S5  (the  date  of  the  decree  in 
Taiylar  v.  Scrivens)^  should  be  taxed,  and  paid  out  of  the 
fimds  in  court  in  the  cause  of  Taylor  v.  Scrivens^  and  that 
the  Plaintifis'  bill  should  thereupon  stand  dismissed. 

The  appellants,  by  their  petition  of  appeal,  submitted 
that  to  the  order  dismissing  the  Plainti£&'  bill  should 
be  added  a  direction  that  it  be  dismissed  with  costs, 
or,  at  least,  that  no  part  of  the  costs  ought  to  be  ordered 
to  be  paid  to  the  Plaintiffs  out  of  the  funds  in  court  in 
the  cause  of  Taylor  v.  Scrivensy  and  that  the  appellants' 
costs,  except  so  far  as  they  were  ordered  to  be  paid  by 
the  Plaintiffs,  ought  to  have  been  provided  for  out  of 
the  testator's  estate. 

Mr.  Wigram  and  Mr.  James  RusseOf  for  the  appellants. 

Mr.  Cooper  and  Mr.  fVrqyf  for  the  Defendants,  the 
executors. 

Mr.  Temple^  for  residuary  legatees  in  the  same  interest 
with  the  appellants. 

The  Solicitor-General  and  Mr.  fVillcockf  in  support 
of  the  decree,  submitted  that  this  was  nothing  but  an 
appeal  for  costs,  which  was  always  a  matter  peculiarly 
within  the  discretion  of  the  Court,  and  upon  which, 
therefore,  except  under  very  special  circumstances  (such 
as  did  not  occur  in  the  present  case),  a  party  could  not 
be  heard  to  appeal.     They  also  contended,  upon  the 

merits. 
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1838.        merltSi  that  the  decree  did  substantial  justice  between 
***t?*'^''*'^^     the  parties,  and  ought  not  to  be  disturbed. 

A  A  I LOR 
V, 

SouTHGATE.        jyj^^  JVtgram,  in  reply. 

There  are  several  reasons  here  why  the  objection  of 
this  being  an  appeal  for  costs  only  can  have  no  applica- 
tion. The  Master  of  the  Rolls  has  dismissed  the  bill» 
and  yet  he  has  left  the  Defendants  to  pay  the  costs. 
Such  an  order,  in  any  case,  would  be  irregular.  The 
only  reported  cases  in  which  that  has  been  done  are 
Li/nn  V.  Beaver  (a)  and  Windham  v.  Graham,  {b)  In 
the  latter  case,  Lord  Giffbrd^  at  first,  refused  to  make 
the  order,  although  no  party  opposed  it;  and  finally  it 
was  made  by  his  successor  at  the  Rolls,  upon  the  au- 
thority of  Lynn  v.  Beaver.  In  Lynn  v.  Beaver  the  order 
as  to  costs  was  made  by  consent.  But  those  cases,  even 
if  well  decided,  do  not  touch  the  present.  In  them 
the  Court  was  construing  a  will,  and  the  costs  were 
thrown  upon  the  testator's  estate.  Here,  the  bill  makes 
a  personal  demand  against  the  executors,  on  the  ground 
of  a  suggested  breach  of  trust.  If  the  suggestion  were 
true,  the  executors  should  be  charged  personally;  if 
untrue^  the  party  who  made  it  should  pay.  The  Master 
of  the  Rolls,  however,  has  thrown  the  costs  upon  the 
estate.  Again,  an  appeal  always  lies  for  costs  where  they 
are  given  out  of  a  particular  fund  ;  BurJcett  v.  Spray  (c), 
Jenour  v.  Jenour  (cf),  Taylor  v.  Popham.  {e)  If  the 
Court  can  give  costs  out  of  money  in  court,  it  might 
charge  them  upon  real  estate  being  the  subject  of  litiga- 
tion, and  sell  the  estate  to  pay  them ;  and  any  decree  which 
disposes  of  property  must  always  be  capable  of  being 
made  the  subject  of  appeal,  whatever  may  be  the  ground 

upon 

(a)  1  Rust.  331,  (e)  15  Ves.  72.    Sec  also  ilfii- 

(b)  Tum.^r  Rust,  S3,  lone  v.  Clarky  1  Mo!L  15.;  and 

(c)  1  Rust.  4-  Jlfyine,  1 13.  J^yre  v.  Marsdeu^  p.  851.  infrHt. 
{d)  10  Ves.  5G'->. 
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upon  which  the  property  is  dealt  with.  An  appeal 
will  also  lie  for  costs  where  the  error  is  apparent  upon 
the  face  of  the  decree,  and  where  the  point  can  be 
agitated  without  discussion  of  the  merits;  Owen  v. 
GrijffUIu  (a)  In  this  case,  the  dispute  in  the  cause  was 
personal  between  the  Plaintiffs  and  the  executors  only. 
The  Court  has  ordered  the  costs  to  be  paid  by  parties 
in  the  cause  who  were  no  parties  to,  but  who  in  fact  ob- 
jected to,  the  litigation.  The  issues  raised  determine 
this  question  without  going  into  the  merits.  The  ap- 
peal is  not  confined  to  the  costs  ordered  to  be  paid. 
The  Court  should  not  only  not  have  given  any  costs  to 
the  Plaintiffs,  but  should  have  given  the  appellants  all 
their  costs  personally  against  the  Plaintiffs.  The  ap- 
pellants, having  got  a  locus  standi  in  curia  with  respect 
to  the  costs  improperly  ordered  to  be  paid  out  of  the 
estate,  may  deal  with  the  question  as  to  the  general 
costs,  although  these  costs  by  themselves  could  not  be 
the  ground  of  an  appeal ;  AttomeyGeneral  v.  Butcher  (A), 
and  the  cases  cited  in  the  notes  to  Owen  v.  Griffith  (c) 
and  Burkett  v.  Spray,  {d) 


1SS8. 


Taylou 
v. 

SOUTHGATE. 


Upon  the  merits,  the  appellants  are  clearly  right. 
They  could  not  apply  to  stay  the  proceedings  in  Taylor 
V.  SouthgatCy  upon  obtaining  the  decree  in  Taylor  v. 
Scrivens ;  because  the  former  suit  sought  personal  relief 
against  the  trustees  and  executors,  which  the  latter  did 
not ;  Shepherd  v;  Tawgood.  {e)  And  the  appellants,  as 
well  before  the  decree  in  Taylor  v.  ScrivenSf  as  at  all 
times  since,  and  especially  by  their  answer  in  Taylor  v. 
SouthgatCt  have  protested  against  the  litigation  in  that 
suit  as  useless  and  improper.  The  decree  of  the  Master 
of  the  Rolls  has  determined  that  the  appellants  have  been 

right, 

(a)  AnUf.  520.  (d)  1  Rust.  ^  JM>/nr,p.  115.  ^ 

(A)  4  Russ.  isa  (<?)  Turn.  ^  Ruts.  379. 

(e)  Afa.  p.  52K  BlurU^  ed. 

Vol.  IV,  P 
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1838.  right,  and  the  Plaintiffs  in  Tayhr  \.  Southgate,  wrong, 

^JP^^*"^  and  yet  his  Lordship  makes  the  appellants  contribute  to 

V.  the  PIaintiff*'s  costs,  and  leaves  them,  to  a  great  extenty 

SOUTHGATE.  ^  ^^^  ^j^^j^  ^^^  ^^^^ 


1839. 

Jan*  17. 


The  Lord  Chancellor. 

In  this  case  it  is  clear  that  much  unnecessary  expense 
has  been  incurred ;  and  the  question  is,  whether  it 
ought  to  be  paid  out  of  the  testator's  estate. 

It  is  not  disputed  that  the  circumstances  of  the  pro- 
perty, which  is  the  subject-matter  of  the  suit,  required 
the  aid  of  this  Court  in  the  administration  of  it. 


On  the  2d  of  June  ISS*,  a  bill  was  filed  for  that  pur- 
pose, to  which  Jefferys  Taylor  and  Martin  Taylor,  who 
had  interests  in  the  estate,  were  Defendants.  It  prayed 
the  usual  directions  and  accounts,  and  stated  all  that  was 
necessary  with  that  view.  This  was  the  cause  of  Taylor 
V.  Scrivens.  The  suit  was  an  amicable  one,  that  is, 
nothing  hostile  was  alleged  against  the  executors ;  but 
there  is  no  appearance  of  any  improper  collusion  between 
the  Plaintiffs  and  the  accounting  parties,  who  appeared 
by  different  solicitors.  The  answer  did  not  contain  the 
accounts  of  the  executors ;  but,  this  being  objected  to 
by  the  solicitor  for  Jefferys  Taylor  and  Martin  Taylor,  it 
was  proposed  that  an  affidavit  should  be  made  of  the 
state  of  the  funds,  and  produced  at  the  hearing,  which 
it  was  expected  would  take  place  in  November  1834, 
and  when  it  was  proposed  to  take  a  decree  by  consent. 
To  this,  Mr.  Frawd  the  solicitor  for  Jefferys  Taylor  and 
Martin  Taylor  assented,  but  afterwards  pressed  the 
solicitor  for  the  Plaintiffs  to  take  exceptions,  which  he 
declined  doing ;  and  on  the  S^th  of  November  1834,  Mr. 

Frawd 
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Frowd  wrote  to  him,  that,  unless  a  decree  were  obtained 
on  or  before  the  9th  of  December^  and  an  affidavit  made 
by  the  executors,  shewing  the  balance  in  hand,  and  the 
application  of  the  testator's  funds,  he  should  file  a  cross 
bill  against  the  executors,  and  endeavour  not  to  burthen 
the  estate  with  the  costs,  but  fix  the  executors  per- 
sonally with  them.  The  affidavit  was  in  fact  made  on 
the  5th  of  December  ;  but  the  decree  was  not  taken,  as 
had  been  intended,  owing,  as  it  was  alleged,  to  the 
necessity  of  proving  that  some  of  the  parties  were  out  of 
the  jurisdiction. 

On  the  5th  of  February  18SS,  another  bill  was  filed 
by  Jefferys  Taylor  and  Martin  Taylor^  stating  various 
breaches  of  trust  against  the  executors,  and  praying  that 
they  might  be  charged  with  what,  but  for  their  wilful 
default,  they  might  have  received,  and  with  interest  upon 
balances. 

On  the  ISth  February  18S5,  the  funds  were  trans- 
ferred into  Court  in  the  first  suit;  and,  in  April,  the 
Defendants  answered  the  second  bill,  and  on  the  16th  of 
Mmfj  a  decree  was  taken,  by  consent,  in  the  first  cause. 
This  decree  contained  all  the  usual  inquiries,  together 
with  some  special  inquiries  for  the  purpose  of  apportion- 
ing the  fiinds  between  the  tenant  for  life  and  the  re- 
mainder-men;  but  none  which  appear  to  have  been 
directed  hostilely  against  the  executors,  or  with  a  view 
of  making  a  case  against  them  upon  further  directions ; — 
certainly  none  that  could  have  made  the  prosecution 
of  the  second  suit  unnecessary,  if  there  had  been  a  case 
to  entitle  the  Plaintiffs  in  that  suit  to  any  such  decree  as 
they  prayed  for. 
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1839. 


Tayloe 

V, 
SODTHGATE. 


It  appears  from  Mr.  Frawd^s  letter  of  the  1st  of  De- 
cember 1835,  that  he  proposed  at  the  time  that  the  decree 

P  2  should 


212  CASES  IN  CHANCERY. 

1839.       should  be  in  both  causes,  for  the  purpose  of  having  the 
tP^^*"^     costs  of  both  suits  paid  out  of  the  estate ;  and  he  thea 

TAYLOft  ... 

t;.  renewed  the  proposition  so  to  provide  for  the  costs  of 

Southgate.  ^j^^  second  suit  This  proposition  was,  I  think  most 
properly,  declined.  As  the  second  suit  was  constituted, 
it  was  clear  that  the  costs  of  it  would  be  to  be  paid  by 
the  executors  if  the  case  stated  were  proved,  or  by  the 
Plaintiffs  if  it  should  prove  to  be  unfounded. 

Upon  this  refusal,  Mr.  Frowd^  in  his  letters  of  the 
2d  of  December  1835,  and  10th  o(  December  1835,  states 
that  he  should  proceed  with  the  suit;  that  is,  that  be 
would  proceed  for  the  costs  only ;  for  it  cannot  be  sup- 
posed, after  what  had  passed,  that  he  believed  that  he 
could  prove  any  part  of  the  case  against  the  executors^ 
as  stated  by  the  bill. 

Accordingly,  the  second  suit  was  prosecuted,  and 
came  on  for  hearing  on  the  29th  o{  January  1838,  when 
the  bill  was  dismissed,  and  the  costs  of  all  parties  up  to 
the  date  of  the  decree  in  the  first  suit,  including  those 
of  the  executors,  were  ordered  to  be  paid  out  of  the 
fund  in  Court  in  the  first  suit. 


It  is  to  be  observed  that  as  the  second  suit  prayed 
for  more  than  the  decree  in  the  first  suit  had  given, 
and  attempted  to  make  a  case  against  the  executors,  the 
other  parties  could  not  support  any  application,  after  the 
decree,  to  stay  the  further  prosecution  of  the  second 
suit;  and  the  PlaintiiTs  in  that  suit  having  proceeded, 
and  having  either  abandoned,  or  failed  in  proving,  the 
case  alleged,  it  was,  I  think,  due  to  the  executors,  and 
to  the  estate,  that  the  Plaintiffs  in  the  second  suit  should 
pay  the  whole  of  such  of  the  costs  of  that  suit  as  arose 
from  the  attempt  to  make  the  case  against  the  execu- 
tors ;  that  is,  that  so  much  of  the  bill  should  be  dis- 
missed ^ 
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missed  with  costs.   And  as  all  the  costs  of  the  other  part 

of  the  suit,  subsequent  to  the  decree  in  the  first  suit, 

<sro8e  firom  the  case  against  the  executors  having  been 

jDade  part  of  the  suit,  which  prevented  any  order  being 

^)btained  for  staying  it,  in  the  usual  manner,  I  think 

chat  the  Plaintiffs  in  the  second  suit  ought  to  pay  all 

costs  of  that  suit  subsequent  to  the  decree  in  the 

suit. 


1839. 


Taylor 

17. 
SOUTHGATE. 


31  uch  as  it  is  to  be  regretted  that  the  Plaintiffs  in  the 

c^ond  suit  should  have  filed  their  bill  at  all,  yet  they 

s  ve  not  bound  to  wait,  in  the  hope  that  the  Plaintiffs  in 

first  suit  would  duly  prosecute  their  suit  and  obtain 

WL   decree.    I  therefore  think  that  they  were,  in  strictness, 

jmmsCified  in  filing  an  ordinary  bill  for  the  usual  accounts ; 

^^AcTif  their  suit  had  been  confined  to  that  object,  it  would 

"^►'ve  been  of  course,  either  to  have  made  one  decree  in 

'^^^  causes,  or  to  have  directed  the  second  suit  to  be 

on  payment  of  the  costs  of  that  suit  up  to  the 

in  the  first  suit;  and  I  think  the  Plaintiffs  in  the 

suit  are  now  entided  to  the  latter  order ;  but  I 

^^*^iiot  make  or  support  a  decree  or  order  in  Taylor  v. 

^^^'^hgate^  to  pay  costs,  out  of  a  suit  in  Taylor  v.  Scrivens. 

*^^  decree  is  in  Tat/lor  v.  Southgate  only;  but  it  directs 

P^yxnent  of  the  costs  of  that  suit  out  of  funds  in  Court 

• 

^  2^tor  V.  ScrivenSf  and  that  without  any  regard  to  the 
^^^^ts  in  Tat/lor  v.  Scrtvens,  which  constitute  the  first  lien 
*^^  daim  upon  such  fimds. 

I^  also  appears  to  me  that  so  much  of  the  bill  as 

for  the  usual  accounts,  being  a  proper  bill  in  its 

[in,  and  the  decree  for  that  purpose  being  refused 

^*y  on  account  of  a  prior  decree  for  the  same  purpose 

^*^^^ined  in  the  first  suit,  ought  not  to  be  dismissed,  but 

^^^  further  prosecution  of  it  stayed. 


P  3 
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1839.        should  be  in  both  causes,  for  the  purpose  of  having  the 
tT^^^*"^     costs  of  both  suits  paid  out  of  the  estate ;  and  he  then 

TAYLOft  .  . 

t;,  renewed  the  proposition  so  to  provide  for  the  costs  of 

SouTHGATE.  ^j^^  sccond  suit.  This  proposition  was,  I  think  most 
properly,  declined.  As  the  second  suit  was  constituted, 
it  was  clear  that  the  costs  of  it  would  be  to  be  paid  by 
the  executors  if  the  case  stated  were  proved,  or  by  the 
Plaintiffs  if  it  should  prove  to  be  unfounded. 

Upon  this  refusal,  Mr.  Frffwd^  in  his  letters  of  the 
2d  o{  December  1835,  and  10th  oi  December  1855,  states 
that  he  should  proceed  with  the  suit;  that  is,  that  he 
would  proceed  for  the  costs  only ;  for  it  cannot  be  sup- 
posed, after  what  had  passed,  that  he  believed  that  he 
could  prove  any  part  of  the  case  against  the  executors, 
as  stated  by  the  bill. 

Accordingly,  the  second  suit  was  prosecuted,  and 
came  on  for  hearing  on  the  29th  o{  January  18S8,  when 
the  bill  was  dismissed,  and  the  costs  of  all  parties  up  to 
the  date  of  the  decree  in  the  first  suit,  including  those 
of  the  executors,  were  ordered  to  be  paid  out  of  the 
fund  in  Court  in  the  first  suit. 

It  is  to  be  observed  that  as  the  second  suit  prayed 
for  more  than  the  decree  in  the  first  suit  had  given, 
and  attempted  to  make  a  case  against  the  executors,  the 
other  parties  could  not  support  any  application,  after  the 
decree,  to  stay  the  furtlier  prosecution  of  the  second 
suit;  and  the  Plaintiffs  in  that  suit  having  proceeded, 
and  having  either  abandoned,  or  failed  in  proving,  the 
case  alleged,  it  was,  I  think,  due  to  the  executors,  and 
to  the  estate,  that  the  Plaintiffs  in  the  second  suit  should 
pay  the  whole  of  such  of  the  costs  of  that  suit  as  arose 
from  the  attempt  to  make  the  case  against  the  execu- 
tors ;  that  is,  that  so  much  of  the  bill  should  be  dis- 
missed 


CASES  IN  CHANCERY. 


213 


missed  with  costs.  And  as  all  the  costs  of  the  other  part 
of  the  suit,  subsequent  to  the  decree  in  the  first  suit, 
arose  from  the  case  against  the  executors  having  been 
made  part  of  the  suit,  which  prevented  any  order  being 
obtained  for  stajring  it,  in  the  usual  manner,  I  think 
that  the  Plaintifis  in  the  second  suit  ought  to  pay  all 
the  costs  of  that  suit  subsequent  to  the  decree  in  the 
first  suit. 


1839. 


Taylor 

V, 
SOUTHGATE. 


Much  as  it  is  to  be  regretted  that  the  Plaintifis  in  the 
second  suit  should  have  filed  their  bill  at  all,  yet  they 
were  not  bound  to  wait,  in  the  hope  that  the  PlaintiRs  in 
the  first  suit  would  duly  prosecute  their  suit  and  obtain 
a  decree.  I  therefore  think  that  they  were,  in  strictness, 
justified  in  filing  an  ordinary  bill  for  the  usual  accounts ; 
and  if  their  suit  had  been  confined  to  that  object,  it  would 
have  been  of  course,  either  to  have  made  one  decree  in 
both  causes,  or  to  have  directed  the  second  suit  to  be 
stayed,  on  payment  of  the  costs  of  that  suit  up  to  the 
decree  in  the  first  suit ;  and  I  think  the  Plaintiffs  in  the 
second  suit  are  now  entided  to  the  latter  order ;  but  I 
cannot  make  or  support  a  decree  or  order  in  Taylor  v. 
SouthgatCj  to  pay  costs,  out  of  a  suit  in  laylor  v.  Scrivens. 
The  decree  is  in  Taylor  v.  Southgate  only ;  but  it  directs 
payment  of  the  costs  of  that  suit  out  of  funds  in  Court 
in  Taylor  v.  Scrivens^  and  that  without  any  regard  to  the 
costs  in  Tat/lor  v.  Scrivens^  which  constitute  the  first  lien 
and  claim  upon  such  fimds. 

It  also  appears  to  me  that  so  much  of  the  bill  as 
prayed  for  the  usual  accounts,  being  a  proper  bill  in  its 
origin,  and  the  decree  for  that  purpose  being  refused 
only  on  account  of  a  prior  decree  for  the  same  purpose 
obtained  in  the  first  suit,  ought  not  to  be  dismissed,  but 
the  further  prosecution  of  it  stayed. 


P  3 


The 


SOUTHOATE. 
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1839.  The  order,  therefore,  which  I  propose  to  make  is, 

^T^"^      that  so  much  of  the  bill  as  seeks  to  charge  the  Defend- 
V.  ants  personally  be  dismissed  with  costs,  and  that  the 

Plaintiffs  be  ordered  to  pay  to  all  the  Defendants  so  much 
of  the  costs  of  the  rest  of  the  suit  as  have  arisen  since  the 
decree  in  the  first  suit :  and  that  the  residue  of  the  costs 
of  all  parties  be  taxed ;  with  a  declaration  that  the  same 
ought  to  be  paid  out  of  the  testator's  estate,  and  that  the 
parties  are  to  be  at  liberty  to  apply  relative  thereto  in  the 
first  cause,  and  that  all  proceedings  in  the  second  cause 
be  stayed. 

It  was  contended  that  this  application,  being  for 
costs  only,  ought  on  that  account  to  be  dismissed.  I 
have  no  disposition  to  encourage  appeals  for  costs  only. 
This,  however,  is  not  simply  a  question  whether  any 
party  shall  pay  or  receive  costs ;  but  the  case  involves 
so  much  of  principle,  particularly  as  to  ordering  the  fund 
in  the  first  cause  to  be  applied  towards  payment  of  the 
costs  of  the  second  suit,  by  a  decree  in  die  second  cause 
only,  that  I  think  this  case  is  within  the  exception  to 
the  rule. 
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1838. 


BETWEEN 


1858. 


Martha  Monsofif   Mary  Morison^   Magdalen  MorisoHj    Jvne  26, 27, 
Eleanor  Morison,  and  George  Morison^  Infants,  by 
Alexander  MorisoUy  their  next  Friend,  -  Plaintiffs ; 

Theodore  Morison^  John  Morison^  Edward  Ellice^  Charles 
Rossj  John  Reidj  Thomas  Mann^  William  Gordon^  and 
Eleanor  bvine^  -  -  -  Defendants 

AND  BETWEEN 

The  said  Martha  Morison^  Mary  Morison,  Magdalen 
Morison,  Eleanor  Morison^  and  George  Morison^  In- 
fants, by  the  said  Alexander  Morison,  their  next 
Friend,  -  -  -  .      Plaintiffs; 

Mary  Mann^  -  -  -    Defendant. 

AND  BETWEEN 

The  said  Eleanor  Morison^  and  George  Morisorij  Infants, 
by  the  said  Alexander  Morisoiij  their  next  Friend; 
William  Wyllie^  the  elder,  and  Eleanor  Martha  WyUie^ 
and  William  Wyllie^  the  younger.  Infants,  by  the 
said  William  Wyllie,  the  elder,  their  Father  and 
next  Friend ;  and  Henry  Dickinson^  the  younger,  and 
Frances  Dickinson^  and  Henry  Dickinson^  Infants,  by 
the  said  Henry  Dickinson^  the  younger,  their  Father 
and  next  Friend,  ...     Plaintiffi ; 

The  said  John  Morison,  Edward  Ellicet  Charles  MosSf 
James  Wyllie^  Henry  Dickinson^  the  elder,  and  Henry 
Johnson^  and  William  Gordon^  and  Eleanor  his  Wife, 
late  Eleanor  Irvine^  -  -  Defendants. 

AND   BETWEEN 

William  Dickinson,  and  Eleanor  his  Wife,  late  Eleanor 
Morison,  and  George  Morison,  an  Infant,  by  Alexander 

P  4  Morisorif 
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MORISON 

V, 
MORISOK. 


Morisofij  his  next  Friend ;  William  Wylliej  the  elder, 
Eleanor  Martha  Wyllie^  and  William  Wyllie,  the 
younger,  Infants,  by  the  said  William  Wyllicj  the 
elder,  their  Father  and  next  Friend ;  Henry  DicHn- 
soHj  the  younger,  Frances  Dickinson^  and  Henry  Dick" 
insonj  Infants,  by  the  said  Henry  Dickinson^  the 
younger,  their  Father  and  next  Friend,       Plaintiffs ; 

John  Morisony  Edward  EllicCj  Charles  RosSy  James  WyU 
licy  Henry  Dickinson^  the  elder,  Henry  Johnson^  Philip 
Champion  Toker^  and  Harvey  Dickinson^  and  William 
Gordon^  and  Eleanor  his  Wife,  out  of  the  jurisdiction 
of  the  Court,  ...  Defendants. 

By  original  bill  and  bills  of  revivor  and  supplement. 


The  Court  fT^HIS  was  the  petition  of  appeal  of  the  above-named 
the  proceed-  Plaintiffs   William  Dickinson  and  Eleanor  his  wife, 

ings  in  a  cause  x^xq  Eleanor  Morison^  and  George  Morison^  late  an  in- 
to be  im- 
peached  on       fant,  William  Wyllie^  the  elder,  Eleanor  Martlia  WyHie, 

the  ground  of  ^j  ffrmiam  Morison  Wyllie,  (in  the  third  mentioned 
irregularities  o^       '    \ 

of  which  the  cause  called  William  Wyllie,  the  younger,)  infants,  by 
complaining  William  Wyllie,  the  elder,  their  father  and  next  friend, 
have  been  Henry  Dickinson^  the  father,  (in  the  last  of  the  above- 
authors;  and  if  mentioned  causes  called  Henry  Dickinson  the  younger,) 

all  persons        ^^  j  Frances  Dickinson  and  Henry  Dickimoru  the  son, 

interested  in      ,  . 

the  subject-      infants,  by  Hemy  Dickinson^  the  younger,  their  father 

8uh"havc  been  *"^  °^^^  friend,  and  of  Maria  Dickinson^  an  infant,  the 

substantially  daughter  of  the  petitioners  William  Dickinson  and 
parties  to  all      t»i  i_*       t 

the  subsequent  Eleajior  his  wife. 

proceedings.  The 

none  of  them 

can  be  permitted  to  escape  from  the  effect  of  such  subsequent  proceedings  by 
shewing  prior  irregularities ;  and  no  difference  in  this  respect  is  caused  by  the  cir- 
cumstance that  some  of  such  parties  are  infant  plaintifHs. 

The  appointment  of  a  defendant  who  is  an  executor  and  trustee  to  be  a  con- 
signee, with  the  usual  profits,  is  a  matter  for  the  discretion  of  the  Court  ^  but  when 
such  a  discretion  has  been  exercised,  and  an  appointment  made  under  it  has  been 
acted  upon,  the  Court  will  not  afterwards  withdraw  its  sanction  from  the  appoint- 
meni  so  made. 
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The  petition  of  appeal,  which  was  intituled  in  the  four 
above-mentioned  causes,  sought  to  set  aside  so  much  of 
the  decree  made  at  the  bearing  of  the  cause  on  the  7tb 
of  March  1817,  as  gave  liberty  to  any  of  the  parties  to 
propose  the  Defendants,  the  executors,  or  any  or  either 
of  them,  or  any  firm  or  bouse  of  trade  to  which  they  or 
be  might  belong,  to  be  a  consignee  or  consignees  of  the 
West  India  estates  of  the  testator  in  the  cause.     It 
also  sought  to  set  aside  the  order  of  the  21st  of  April 
1826,   by  which   the  Master's  general  report  of  the 
18th  of  January  1826  was  absolutely  confirmed,   and 
so  much  of  the  order  on  further  directions,   of  the 
15th  of  May  1827,  as  ordered  that  the  Defendant 
Edward  EUice  should  be  continued  consignee  of  the 
testator's  estates,  and  so  much  of  the  order  of  the 
5d  of  May  1833,  as  directed  that,  in  the  accounts  to 
be  taken  under  the  decree,  the  bouse  of  Inglisj  Ellice^ 
and  Co.  were  to  be  considered  consignees  of  the  rents 
and  produce  of  the  testator's  estates  in  the  island  of 
Tobago^  and  entitled  to  charge  the  estates  in  that  cha- 
racter, from  the  death  of  the  testator  until  the  day  of  the 
appointment  of  EUice  to  be  such  consignee  undc^T  the  de- 
cree, and  as  declared  that,  under  such  appointmc^nt,  Ellice 
was  entitled  to  account  as  consignee,  and  to  charge  in  the 
same  manner  as  any  other  consignee  would  ha^'e  charged 
who  bad  been  appointed  under  the  decree,  and.  as  de- 
clared that,  with  respect  to  several  of  the  items  objected 
to  by  the  appellants,  though  they  would  not  be  war- 
ranted by  the  general  principles  of  the  Court  as  applied 
to  the  relation  of  principal  and  agent,  yet  they  appeared 
to  be  justified  by  commercial  law  and  usage. 


1838. 


MO&ISON 

V. 
MORISON. 


The  decree  of  March  1817,  and  the  subsequent  orders 
which  were  the  subject  of  the  appeal,  were  impeached, 
principally,  upon  two  grounds ;  first,  that  the  leave  given 
to  the  parties  to  propose  Mr.  Ellice^  he  being  at  the  time 
an  executor  and  trustee,  to  be  consignee,  and  his  ap- 
pointment 
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18S8. 


MOBISON 

9. 
MOBISON. 
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pointment  to  that  office,  were,  under  the  circumstances, 
improper  and  unwarranted ;  and,  secondly,  that  the 
proceedings  in  the  cause,  subsequent  to  that  appoint- 
ment, and  by  which  it  had  been  recognized  and  con- 
firmed, had  been  wholly  irregular  in  point  of  form, 
and  were  therefore  a  mere  nullity. 

Mr.  Knight  Bruce,  Mr.  Wigram,  and  Mr.  Teed,  in 
support  of  the  appeal. 

Sir  W»  Home,  Mr.  Jaccb,  and  Mr.  Sharpen  contra. 

The  history  of  the  different  proceedings  in  the  cause, 
and  the  various  points  in  which  they  were  alleged  to 
have  been  irregular,  are  particularly  stated  and  con- 
sidered in  the  judgment. 

With  respect  to  the  allowances  made  to  consignees 
and  their  peculiar  character  and  rights,  the  following 
cases  were  referred  to ;  Ex  patie  Read  (a),  Leiti  v. 
Irvine  (A),  Marshall  v.  Hollamay  (c),  Bunbury  v.  ffVn- 
ter  (cZ),  Moore  v.  Frawd  (e),  and  an  unreported  case 
of  Law  V.  Bruce  before  Sir  W.  Grant, 


Decs.  7%^  Lord  Chancellor. 

George  Morison,  the  father  of  the  Flaintifi^  in  the 
original  cause,  conveyed  by  a  deed  of  settlement  certain 
West  India  property  to  trustees,  upon  trust  to  divide  the 
property  or  its  proceeds  among  his  five  children;  and 
by  his  will,,  of  subsequent  date,  he  devised  certain  other 
real  estates^i  also  in  the  West  Indies,  and  likewise  gave 
his  personal  estate,  upon  trust  for  the  same,  or  nearly 

the 

(a)  1  Gl.  <j-  Jam.  77.  (d)  iJ.^  W.  255. 

(b)  1  Mylne  ^  Keen,  S77.  (e)  5  M^ne  4*  Crmg,  4#. 

(c)  2  Swan^  432. 
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the  same  purposes  as  those  mentioned  in  the  deed.  The 
Defendant,  Edward  EUice^  was  one  of  the  trustees  and 
executors  named  in  the  will ;  but  he  was  not  a  trustee  of 
the  settlement.  The  testator,  at  his  death,  left  one  son  and 
four  daughters  surviving  him.  One  of  the  daughters 
died  in  her  minority ;  the  other  three  daughters  married# 
Shortly  after  the  testator's  death,  a  suit  was  instituted 
for  the  purpose  of  having  all  the  property  comprised  in 
the  settlement  and  will  administered  under  the  direction 
of  the  Court ;  and  the  history  of  the  proceedings  in  the 
suit  is  very  important  to  be  attended  to  in  disposing  of 
the  questions,  which  are  raised  upon  this  appeal. 


Mo&ISON 
MoiUBON. 


In  the  month  of  February  1815,  the  original  bill  in 
this  cause  was  filed,  all  the  children,  five  in  number^ 
being  co-plainti£&,  by  their  next  friend.  Martha  MortsoUf 
the  eldest  daughter,  who  afterwards  became  the  wife  of 
William  Wyllie  the  elder,  Mary^  who  became  the  wife  of 
Henry  Dickinson^  and  Eleanor^  who  became  the  wife  of 
WiUiam  Dickinson^  all  married  during  the  progress  of 
the  suit,  and  before  they  came  of  age. 

The  bill  prayed  the  usual  accounts  of  the  estates  which 
passed  under  the  deed  and  will. 


In  the  month  of  March  1817,  the  original  decree,  one 
of  the  proceedings  which  is  the  subject  of  this  appeal, 
was  pronounced.  It  directed  that  the  usual  accounts 
should  be  taken,  and  it  contained  this  special  direction, 
which  is  the  ground  of  the  whole  contest  that  has  arisen 
in  the  cause,  viz.  that  the  Master  should  *^  appoint  a  pro- 
per person  or  persons  to  be  a  consignee  or  consignees  of 
the  rents  and  profits  of  the  testator's  West  India  estates, 
and  make  him  or  them  a  proper  allowance  in  respect 
thereof;  and  that  any  of  the  parties  should  be  at  liberty 
to  propose  the  Defendants,  the  executors,  or  any  of 

them. 
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them,  or  any  house  of  trade  to  which  they  or  he  might 
belong,  to  be  such  consignees  or  consignee." 

That  decree,  though  made  in  the  month  o(  March 
1817,  did  not  produce  a  report  appointing  a  consignee 
until  the  month  of  March  1819 ;  but  in  the  mean  while, 
Martha  Morisorif  one  of  the  PlaintiflFs  in  the  original  cause, ' 
intermarried  with  William  Wyllie  the  elder;  and,  upon  her 
marriage,  which  took  place  in  the  month  of  August  1818, 
a  settlement  was  made,  of  which  EUice  was  named  a 
trustee,  and  the  principal  object  of  which  was  to  settle 
her  share  of  whatever  property  might  be  coming  to  her 
under  the  deed  and  will,  to  her  separate  use  for  life,  and 
after  her  death,  to  her  husband  for  life,  with  remainder 
to  her  children.  On  the  16th  oi  January  1819,  an  order 
of  revivor  of  the  original  suit  was  obtained.  It  appears, 
however,  that  at  that  time  there  was  no  bill  upon  the 
file;  for,  although  a  bill  of  revivor  is  stated  to  have 
been  actually  drawn  in  the  names  of  the  other  infant 
Flaintiils  only,  against  Martha  Wyllie  and  her  husband, 
it  was  not  filed  until  the  31st  of  March  ;  and  although, 
on  the  15th  of  May  following,  an  order  was  obtained  to 
make  the  Defendants  Martha  and  her  husband  co- 
plaintiffs,  instead  of  Defendants,  she  having  been  a  co- 
plaintiff  in  the  original  bill,  that  order  was  never  acted 
on.  In  the  month  of  April,  in  the  same  year,  1819, 
Magdalen  Morison,  one  of  the  co-plaintifis  in  the  original 
bill,  died,  an  infant  and  unmarried. 


Thus  stood  the  cause  until  the  month  of  June  1820, 
when  Mary  Morison,  another  of  the  Plaintiffs,  being 
still  under  age,  intermarried  with  Henry  Dickinsonf  and 
on  that  occasion  a  settlement  was  executed,  very  much 
to  the  same  effect  as  that  which  had  been  made  on  the 
marriage  of  her  sister  Martha. 


In 
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In  the  month  of  March  1822,  Martha  WyUie  died, 
whereupon  her  husband  became,  under  the  marriage  set- 
tlement, tenant  for  life  of  the  proceeds  of  her  share.  In 
the  month  of  December  1823  Mary  Dickinson  died,  leav- 
ing children;  and  on  the  17th  of  December  1825  a  bill 
of  revivor  and  supplement  was  filed  by  such  of  the  ori- 
ginal infant  Plaintiffs  as  were  unmarried,  by  Mr.  WyUie 
and  his  children,  and  by  Mr.  Henry  Dickinson  and  his 
children.  That  bill  stated  the  marriages  of  Mr.  and  Mrs. 
Wyllie  and  of  Mr.  and  Mrs.  Henry  Dickinson^  and  the 
settlements  executed  on  the  occasion  of  those  respective 
marriages,  and  that  upon  Mrs.  WyUie^s  marriage  the  suit 
had  been  revived;  and  it  prayed  the  benefit  of  the 
original  decree  pronounced  in  the  year  1817.  (a) 


1838. 
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The  Master,  by  a  separate  report,  of  the  1 6th  of  March 
1819,  had  appointed  EUice  consignee;  and  he  made  his 
general  report  on  the  1 8th  of  January  1 826*  That  report 
was  made  in  all  the  causes  then  existing,  and,  among 
others,  in  the  suit  which  was  instituted  in  December  1825, 
80  that  to  that  report  the  infant  Plaintiffs,  and  Mr.  WyUie 
and  Mr.  Dickinson^  as  well  as  the  children  of  those  gende- 
jnen,  were  all  parties.  The  Master  therein  stated  that, 
by  his  report  of  March  1819,  he  had  appointed  EUice 
consignee,  and  that  the  firm  in  which  IMice  was  a  part- 
ner had  acted  as  consignees  during  the  lifetime  of  the 
testator,  and  had  continued  from  that  time  down  to  the 
time  of  the  report  to  act  in  that  capacity.  In  the  month 
of  March  1826,  Eleanor  Morison^  another  of  the  Plain- 
tiffs in  the  original  suit,  while  yet  an  infant,  married  a 
gendeman  of  the  name  of  William  Dickitison;  and  a  settle- 
ment of  her  share  of  the  property  was  then  made,  and  Mr. 
Ellice  was  also  appointed  a  trustee  of  that  settlement. 
On  the  21st  of  the  following  Aprils  an  order  was  made 


in 


(a)  No  order  of  revivor  or  supplemental  decree  was  ever  made 
in  tfads  cause. 
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in  the  three  first-mentioned  causes,  by  which  the  Mas- 
ter's report  was  absolutely  confirmed. 

In  January  1827  a  bill  of  revivor  and  supplement  was 
filed  upon  that  marriage  of  Eleanor^  being  the  fourth- 
mentioned  suit;  and  in  that  suit  the  other  parties,  the 
WyUies  and  Dickinsons^  were  made  co-plaintifis.  But  no 
order  or  decree  was  made  in  that  suit,  to  revive  the 
former  suit  or  carry  on  the  proceedings.  The  cause 
came  on  for  further  directions  in  the  month  of  May 
1827»  upon  the  Master's  general  report,  when  a  decree 
was  made  in  all  the  four  suits.  That  decree  was  quite 
a  matter  of  course  so  far  as  regarded  the  accounts,  and 
it  directed  that  EUice  should  be  continued  as  consignee. 
Thus  the  matter  went  on  till  the  year  1830,  when  Mr. 
EUice  presented  a  petition  praying  that  he  might  no  longer 
act  as  consignee,  and  upon  that  application,  an  order  was 
made  for  the  appointment  of  another  consignee. 

In  the  month  of  February  1831  a  petition  was  pre« 
sented  by  Mr.  and  Mrs.  Wyllie^  Mr.  and  Mrs.  William 
Dickinson^  and  all  the  infant  Plaintifis,  praying  that  the 
order  on  further  directions,  of  May  1827)  might  be 
reheard  and  declared  void,  and  also  prajring  a  reference 
and  inquiries  upon  certain  points  not  now  in  discussion, 
and  in  which  the  subject-matter  of  the  present  complaint 
was  not  brought  under  the  consideration  of  the  Court 
at  all.  In  the  month  of  April  1831,  an  order  was  made 
upon  that  petition,  giving  the  petitioners  liberty  to  go 
before  the  Master  and  object  to  the  different  items  com- 
prised in  the  schedules  to  his  report,  and  also  in  the 
accounts  of  Mr.  EUice  as  consignee.  A  supplemental 
order  in  November  1831  was  afterwards  made,  in  expla- 
nation of  the  order  of  April,  and  directing  that  none  of 
the  proceedings  in  the  cause  should  be  so  used  as  to 
preclude  the  Plaintiffs  from  the  investigation  of  every 
item  in  the  accounts,   or  from  any  objection  to  any 

such 
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such  item  under  the  reference.  A  further  application 
was  made  in  April  18S2,  praying,  among  other  things, 
that  Mr.  EUice^s  accounts  might  be  taken  as  those  of 
a  trustee,  and  not  as  those  of  a  consignee.  The  order 
then  pronounced,  however,  was  merely  that  the  Master 
should  be  at  liberty  to  make  a  separate  report  as  to  cer- 
tain items  in  Mr.  EUic^s  accounts.  Another  order  was 
subsequently  made  on  the  9d  of  May  183S,  upon  the 
petition  of  the  same  parties,  by  which  it  was  declared, 
that  Mr.  EUice  was  to  be  considered  as  entitled  to  have 
his  accounts  taken  as  consignee.  The  decree  of  March 
1817,  the  order  of  April  1826,  the  order  on  further 
directions,  of  May  1827,  and  the  last-mentioned  order, 
of  the  Sd  of  May  1833,  form  the  subject  of  the  present 
appeal. 
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Thus  far  I  have  stated  the  proceedings  in  these  causes 
in  detail,  because  the  whole  question  as  to  the  appeal 
from  the  decree  of  March  1817  depends  upon  an  ac- 
curate view  of  them.  Whatever  irregularities  may  have 
taken  place  in  some  of  the  subsequent  proceedings,  none 
can  be  imputed  to  the  conduct  of  the  cause  up  to  the 
date  of  that  decree. 


The  house  in  which  Mr.  EUice  was  a  partner  had 
been  consignees  employed  by  the  testator,  he  having  by 
deed  vested  certain  of  his  West  India  estates  in  trustees, 
of  whom  Mr.  EUice  was  not  one,  upon  trust  to  sell  and 
to  divide  the  proceeds  amongst  his  children ;  and  having 
by  bis  will  devised  other  estates  for  similar  purposes, 
and  appointed  Mr.  EUice  executor  and  one  of  the  trus- 
tees. The  bill  prayed  and  the  decree  directed  the  usual 
accounts  and  the  reference  to  appoint  a  consignee.  The 
parties  were  to  be  at  liberty  to  propose  any  one,  although 
named  as  an  executor.  Under  this  reference  the  Master 
approved  of  Mr.  EUice  as  consignee,  although  he  was  an 
executor  and  trustee  under  the  will.     His  appointment 
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was  confirmed  in  the  year  1819.  By  the  decretal  order 
on  further  directions,  made  in  the  year  1827,  Mr.  EUiee 
was  continued  as  such  consignee ;  and  from  the  time  of 
his  appointment,  until  he  was  discharged,  upon  his  own 
application,  in  the  year  1830,  he,  under  the  authority 
and  by  the  appointment  of  this  Court,  acted  as  such  con- 
signee. And  now,  after  the  lapse  of  twenty-one  years 
from  the  date  of  the  decree,  I  am  asked  to  alter  the  de- 
cree of  March  1817,  by  omitting  the  permission  to  ap- 
point an  executor  a  receiver,  for  the  avowed  purpose  of 
having  all  Mr.  Ellice^s  accounts  taken  over  again,  as 
accounts  of  a  trustee  simply,  and  not  as  accounts  of  a 
consignee :  that  is  to  say,  after  the  parties  have  for  so 
many  years  received  all  the  assistance  and  accom- 
modation which  consignees  are  in  the  habit  of  affording^ 
and  which  they  do  only  afford,  in  consideration  of  the 
remuneration  and  profits  incident  to  that  office,  the  ap- 
pellants ask  this  Court  to  leave  them  in  possession  of 
all  the  advantages,  and  to  deprive  the  party  who  has 
afforded  those  advantages  of  all  his  remuneration  and 
profits. 


I  am  considering  this  case  now  without  reference  to 
the  subsequent  conduct  of  any  parties  under  the  appoint- 
ment, and  simply  upon  the  proposition  of  cancelling,  in 
the  year  1838,  an  authority  to  appoint  a  consignee  in 
the  year  1817. 

That  it  was  competent  for  the  Court  to  appoint  an 
executor  and  trustee  a  consignee  with  the  usual  profits 
cannot  be  disputed.  If  there  could  have  been  any 
doubt  upon  that  subject.  Lord  Eldon^s  decree  in  Mar^ 
shall  v.  Holloway  (a)  would  be  sufficient  to  remove 
any  such  doubt.  It  was  a  matter,  not  of  right,  but 
for  the  discretion  of  the  Court.     I  am  at  a  loss  to 

conceive 
(a)  8  Swann  432. 


lis  day,  the  life  income  of  the  property,  and  are 
^^^^^fore  most  affected  by  any  unnecessary  expense  of 
^*^^^ment;  and  the  complaint  is  not  made  by  these 
^  and  competent  parties   until   twenty-one   years 
the  decree. 


nt  their  infant  children,  it  is  urged,  are  also  appel- 
Those  children  all  derive  title  from  their  mothers, 
can  have  no  better  title  than  their  parents  had ;  the 
■^^^'^^Bts  were  all  Plaintiffs  in  the  original  cause;  and 
^^      present  infants  have  been  Plaintiffs  since;  and  a 
^^■^'**^'  is  as  binding  upon  infant  Plaintiffs  as  upon  adults ; 
Brook  V.  Lord  Hertford  (a),  (h*egory  v.  Moles- 

(ft) 

It 

(a)  >  P.  Wmi.  518.  (b)  3  Atk.  636. 
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con c^cive  any  case  in  which  a  discretion  of  that  kind,        1838. 

exex*c:ised  and  acted  upon,  can,  at  a  subsequent  period, 

be     ^v^rithdrawn,  with  any  regard  to  justice.     If  such  a 

cou  K*se  were  to  be  adopted,  the  security  now  supposed      Mobison. 

^     l^«  derived  from  the  sanction  and  authority  of  this 

x-t  would  cease  to  exist     A  guardian  applying  the 

ne  allowed  by  the  Court  for  the  maintenance  of  an 

''^^'^vmt,  might,  at  a  subsequent  period^  be  told  that  the 

Tt  had  exercised   its  discretion  improvidently  in 

ug  so  large  an  allowance,  and  might  be  left  to  pay 

tu^     c3iflerence  himself.     And  who  are  the  parties  who 

^^^'yBfv^     pray  for  this  alteration  in  the  decree  of  1817? 

^u^    husbands  of  the  testator's  daughters,  one  of  whom 

ha^    been,  for  all  practical  purposes,  a  co-plaintiff*  in  the 

***>-^    since  the  year  1819  — another,  since  the  year  1825 

«»-«id  another  since  the  year  1827;  and  all  of  whom 

''^^**^  parties  to  the  order  on  further  directions  by  which 

'™'***   .Sttice  was  continued  as  consignee.     These  persons, 

®**     "^l^eir  wives,  for  their  separate  use,  have  enjoyed,  up 
tc^ 
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It  was  contended,  indeed,  that  owing  to  some  irre- 
gularities in  reviving  the  suit  upon  the  marriages  of  the 
infant  Plaintiffs,  the  proceedings  had  been  defective 
firom  the  periods  of  such  marriages ;  and  certainly  there 
were  such  irregularities,  of  which  the  most  important 
was  upon  the  marriage  of  Mrs.  WyUicy  formerly  Martha 
Morison.  An  order  to  revive  was  obtained  before  any 
bill  was  filed.  Afterwards  a  bill  was  put  upon  the  file, 
making  Mr.  and  Mrs.  fVyllie  Defendants ;  and  then  came 
an  order  giving  leave  to  amend  by  making  them  co- 
plaintiffs  ;  an  order,  however,  which  does  not  appear  to 
have  been  act^  upon.  But  whatever  irregularities 
there  may  have  been  in  these  proceedings,  if  I  find  that 
all  the  persons  interested  were  substantially  parties  to 
all  the  subsequent  proceedings,  it  cannot  be  permitted 
to  any  of  them  to  escape  from  the  effect  of  such  sub- 
sequent proceedings  by  shewing  prior  irr^ularities. 
The  cases  of  Wall  v.  Bushby  (a)  and  TiUotson  v.  Har- 
grave  (6)  prove  that  such  were  the  opinions  of  Lord 
Thurlcno  and  Sir  John  Leach. 


Now  I  find  that  Mr.  Wyllie  and  Mr.  Henry  Dickin- 
son^ whose  wives  had  both  died  previously,  were,  together 
with  their  children.  Plaintiffs  in  the  bill  filed  in  De- 
cember 1825;  and  that  such  bill  slates  the  revival  of 
the  suit  upon  the  marriage  of  Mr.  and  Mrs.  Wyllie.  I 
also  find  that  the  report  of  January  1826  was  made 
in  several  causes,  one  of  which  was  that  of  December 
1825 ;  that  the  Wyllies  and  the  Dickinsons  were  co- 
plaintiffs  in  the  bill  filed  in  the  year  1827,  after  the 
marriage  of  Eleanor  with  William  Dickinson  ;  and  that 
the  order  upon  further  directions,  in  the  same  year,  was 
made,  amongst  others,  in  the  two  last  causes,  so  that 
all  the  parties  now  complaining  were   parties  to   the 

report. 


(fl)  1  Bro.  C.  C.  484, 


(b)  3  Mad.  494. 
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report,  and  to  the  order  on  further  directions  made 
diereon.  It  is  also  to  be  observed,  that  the  irregula- 
rities relied  upon  were  irregularities  of  the  Plaintiffs ; 
that  is,  of  the  very  parties  now  seeking  to  take  advantage 
of  them,  against  a  defendant  who  was  no  party  to  them, 
and  cannot  be  affected  by  them.  I  also  find  that  all 
these  parties  petitioned  for  a  rehearing  of  the  order  upon 
further  directions  of  May  1827,  as  to  a  particular  point 
not  now  in  question,  and  that  no  complaint  was  then 
made  of  that  part  of  the  order  which  continued  Mr. 
^lice  as  consignee ;  and  that»  on  the  6th  of  December 
1830,  a  variation  was,  upon  his  petition,  made  in  that 
order  upon  further  directions ;  so  that  as  far  as  relates 
to  that  order,  this  is  a  second  appeal,  or  rather  an 
attempt  to  appeal  ^  piecemeal,'  as  it  has  been  called. 
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I  am,  for  these  reasons,  of  opinion  that  there  is  no 
ground  upon  which  the  appeal  against  the  decree  of 
March  1817,  or  the  order  upon  further  directions  made 
in  May  \  827,  can  be  maintained.  So  far,  therefore,  the 
appeal  must  be  dismissed,  with  costs. 

The  remaining  point  for  consideration  is  the  appeal 
against  the  order  of  the  3d  oi  May  1833.  The  report 
€£  January  1826  was  regularly  confirmed,  and  the  decree, 
upon  further  directions,  of  May  1827,  was  founded 
upon  it. 


On  the  20th  of  April  1831,  the  present  Appellants 
obtained  an  order  at  the  Rolls,  upon  their  petition,  by 
which  they  were  permitted  to  object  to  any  of  the  items 
in  Mr.  EUicei^s  account  contained  in  the  report  of  Ja- 
nuary  1826,  as  if  the  items  had  never  been  allowed.  On 
the  30th  of  November  1831  the  Appellants  obtained  an- 
other order,  declaring  that  none  of  the  proceedings  in  the 
cause  were  to  be  used  so  as  to  preclude  the  Plaintiffs 

Q  2  from 
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from  all  investigation  of  any  items  in  the  accounts,  or 
from  any  objections  to  any  such  items  under  the  former 
reference.  The  Master  conceiving  himself  to  be,  as 
undoubtedly  he  was,  bound  to  consider  Mr.EUta^s 
account  as  the  account  of  a  consignee,  the  Plaintifis 
afterwards  presented  another  petition,  praying  that  the 
Master  might  take  the  account  as  the  account  of  a 
trustee.  But  they  did  not  obtain  any  order  for  that 
purpose;  the  order  which  they  did  obtain,  of  the  1 7th 
of  April  1832,  being  confined  to  directing  the  Master 
to  make  a  separate  report  of  the  items  objected  to. 


I  do  not  enter  into  any  consideration  of  the  facts 
submitted  to  the  Court  as  the  ground  for  these  orders; 
but  I  must  observe,  that  the  orders  themselves,  what- 
ever those  facts  may  have  been,  were  in  the  highest 
degree  irregular.  If  a  decree  be  obtained  under  such 
circumstances  as  may  justify  the  Court  in  considering  it 
as  a  nullity,  it  may,  in  some  cases,  be  got  rid  of  by 
motion  or  petition;  but  if  the  decree  be  regular  in 
itself,  no  error  it  may  contain  can  be  set  right  in  that 
manner :  and  even  if  it  were  obtained  by  fraud,  it  can 
only  be  set  aside  by  a  bill.  Nevertheless  these  orders, 
upon  the  ground  of  fraud  or  error  upon  accounts  settled 
by  a  report  which  had  been  confirmed  five  years  before, 
set  aside  a  decree  made  upon  such  report. 

The  result  of  these  proceedings  affords  a  striking 
proof  of  the  impolicy  of  departing  from  the  established 
practice  of  the  Court:  for  the  Master  having,  upon 
sixty-one  objections  taken  to  the  draft  of  his  report,  dis- 
allowed them  all,  upon  the  ground  that  the  items  objected 
to  were  not  open  to  objection  as  items  in  a  consignee's 
account;  the  Plaintiffs,  in  1833,  renewed  their  attempt, 
and  presented  a  petition  to  the  Master  of  the  Rolls,  not 
for  the  mere  purpose  of  bringing  the  objection  before 
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the  Court  by  way  of  exception  to  the  report,  but  pray-        1838. 
inff  that  the  Master  miirht  review  his  report  upon  the      tT^^^' 

°  ^  o  r  r  MoRisoN 

points  objected  to;  and  that  he  might  be  directed  to  v, 

take  the  accounts  as  the  accounts  of  a  trustee;  with 
many  other  declarations  as  to  particular  charges  de- 
pending principally  upon  such  directions.  The  Master 
of  the  Rolls,  however,  by  his  order  of  the  3d  of  May 
1833,  declared  that  Mx.Ellice  was  properly  considered 
as  a  consignee,  and  that  the  items  objected  to  appeared 
to  be  justified  by  mercantile  law  and  usage;  and  the 
report  was  confirmed  as  far  as  regarded  such  accounts. 

The  result,  therefore,  was,  that  after  all  the  expense 
incurred,  the  account  remained  as  it  was  settled  and 
stated  in  the  report  oi  January  1826.  This  order,  how- 
ever, is  included  in  the  appeal,  so  far  as  it  declares 
that  the  Defendant  Ellice  is  to  be  considered  as  a 
consignee:  but  the  sixty-one  objections  to  the  account 
were  not  brought  before  me,  and  I  have  not  been  asked 
to  allow  them ;  and,  if  Mr.  EUice  is  to  be  considered  as 
consignee,  it  was,  I  presume,  not  thought  possible  to 
support  them. 

One  subject  of  these  objections  was  indeed  relied 
upon  in  argument,  though  not  in  the  terms  of  the  ob* 
jection ;  namely,  the  amount  of  charges  for  the  freight 
of  stores  and  supplies  sent  out  by  the  consignees  in 
their  own  ships,  the  case  and  evidence  as  to  which 
occupy  twenty-five  brief  sheets  of  the  Master's  report. 
I  do  not  think  that  this  case  is  open  upon  the  petition 
of  appeal;  but  I  have  carefully  perused  the  report;  and 
the  result  of  the  evidence  for  the  Plaintiffs,  is,  that 
freight  was  in  many  instances,  under  particular  circum- 
stances, obtained  at  a  lower  rate.  But  the  evidence  for 
the  consignee  proved  that  the  freight  charged  was  ac- 
cording to  the  rate  settled  by  the  trade :  that  it  was  the 
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usual  rate  under  the  circumstances  existing  as  to  the 
property,  and  was  the  same  as  the  house  charged  to  all 
their  other  customers.  Upon  this  evidence,  if  I  bad 
been  considering  the  case  as  upon  the  report  of  January 
1826,  I  should  have  thought  the  case  of  the  consignee 
fullj  made  out  But  I  cannot  throw  out  of  my  consider- 
ation the  fact  that  the  charge  was  allowed  in  1826,  in  the 
presence  of  Mr.  WyUie  and  Mr.  Henry  Dickinsouj  who 
now  complain  of  it,  who,  as  tenants  for  life,  were  mainly 
interested  in  that  question,  and  who  represented,  as  next 
friends,  their  infant  children,  who  were  co-plaintifis. 

I  am,  therefore,  of  opinion  that  there  is  a  decisive 
answer  upon  the  merits,  as  well  as  upon  form,  to  the 
case  made  by  the  Appellants,  and  that  the  whole  of  the 
appeal  must  be  dismissed  with  costs. 

In  the  view  I  have  taken  of  this  case  it  has  formed  no 
part  of  my  duty  to  consider  the  merits  or  demerits  of 
the  conduct  of  the  parties.  It  is,  however,  but  justice 
to  observe  that  the  appeal  from  the  order  oi  May  18SS, 
not  bringing  before  me  the  sixty-one  objections  sub- 
mitted to  the  Master,  seems  to  assume  that  no  objection 
can  be  maintained  to  the  account  of  Mr.  EUicey  as  settled 
by  the  Master,  if  he  is  to  be  considered  as  consignee. 

If,  however,  the  interests  of  the  parties  claiming  under 
the  testator  have  not  been  duly  attended  to,  the  Appel- 
lants have  not  adopted  the  proper  means  of  obtaining  re- 
dress, if  redress  were  within  their  reach  ;  and  if  no  means 
existed  of  obtaining  redress,  those  parties  who,  being 
adult,  have  paid  so  little  attention  to  their  own  interests, 
and  to  those  of  their  children,  whilst  these  proceedings 
were  in  progress)  cannot  reasonably  complain  that  the 
Court  cannot,  ader  what  has  taken  place,  afford  redress, 
in  the  present  form^  for  any  injury  which  may  have  been 
sustained."* 
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1839. 
^^  Jan,  16. 

^l^HE  will  of  Joieph  JVildsmith,  dated  the  1 1th  of  Ja-  A  testator 

-*■    nuan/  1804,  after  directing  that  all  his  just  debts,  f^j^j^^ 

funeral  and  testamentary  expenses  should  be  paid  by  estate  upon 

his  trustees  and  executors  thereinafter  named,  out  of  his  payinent  of 

real  and  personal  estate,  and  after  making  certain  specific  ^«  debts  and 

luneral .  aDQ 
and  pecuniary  devises  and  bequests,  gave  and  devised  testamentary 

all  other  his  real  and  personal  estate  to  three  trustees  f^penses,  and 

^  ^  ,         ,        the  costs  and 

(whom  he  also  appointed  his  executors),  their  heirs,  charges  at- 
executors,  &c. ;  upon  trust,  when  they  should  think  execution  of 

proper,  to  convert  all  or  any  part  thereof  into  money,  his  will,  to  pay 

,    out  of  the 
and,   annual  pro- 
duce certain 
annuities  to  his  three  children,  for  their  respective  lives,  requesting  that  the  surplus  of 
the  annual  income  might  be  applied  in  accumulation  of  the  capital  of  his  property 
for  the  benefit  of  his  grandchildren  -,  and  that  at  the  death  of  the  survivor  of 
his  children,  the  trustees  should  convert  all  his  property  into  money,  and  divide 
the  same,  after  deducting  the  expenses  of  performing  his  will,  among  all  his  grand- 
children living  at  his  decease;  and  in  case  any  of  his  said  grandchildren  should  die 
before  their  snares  should  become  payable  by  virtue  of  his  will,  leaving  issue,  such 
issue  to  be  entitled  to  the  share  which  their  parent  would  have  been  entitled  to  if 
then  living;  but  in  case  of  the  death  of  any  of  his  said  grandchildren  without  leaving 
issue,  and  before  becoming  entitled  to  receive  their  respective  shares,  the  testator 
then  gave  the  shares  of  such  deceased  grandchildren  equally  among  his  surviving 
grandchildren,  to  be  paid  at  the  same  time  and  in  the  same  manner  as  before  men- 
tioned touching  the  original  shares  of  his  grandchildren. 

The  testator  left  his  three  children,  and  also  ten  grandchildren,  surviving  him. 
A  suit  was  afterwards  instituted  for  the  administration  of  the  estate,  in  which  the 
annual  income  was  paid  into  Court,  and  accumulated  during  the  lives  of  the  an- 
nuitants. At  the  death  of  the  last  surviving  annuitant,  which  took  place  about 
thirty  years  after  his  death,  only  five  of  the  grandchildren  were  living ;  but  two  of 
those  who  were  dead  had  issue  living,  and  the  remaining  three  were  dead  without 
issue.  It  was  held,  that  the  issue  of  the  two  deceased  grandchildren  were  entitled* 
not  only  to  the  original  shares  of  their  respective  parents,  but  also  to  the  interests 
which  such  parents,  if  living,  would  have  talcen  in  the  shares  of  those  grandchildlren 
who  were  dead  without  issue. 

The  costs  of  the  suit,  which  the  order  of  the  Court  below  had  thrown  exclusively 
on  the  excess  of  accumulations,  arising  from  the  annual  produce  of  the  trust  estate 
after  tlis  period  allowed  by  the  T'helluiton  Act,  were,  upon  appeal,  directed  to  be 
paid  out  of  the  general  estate  of  the  testator,  including  the  fund  accumulated  within 
the  permitted  period,  except  the  costs  incurred  in  the  separation  of  the  excessive 
accumulations,  which  costs  were  directed  to  be  paid  out  of  such  excessive  accumu« 
lations. 

An  appeal  against  such  an  order  is  an  exception  to  the  ordinary  rule  of  prohibit- 
ing appeals  merely  upon  costs. 

Q  4. 
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1838.  and,  after  payment  of  his  debts  and  funeral  and  testa- 
mentary expenses,  and  the  costs  and  charges  attending 
the  execution  of  his  will,  upon  trust  to  pay  a  guinea  a 
week  to  each  of  his  two  sons,  Joseph  Wildsmith  and 
Benjamin  Wildsmith^  and  an  annuity  of  54/.  12s.,  pay- 
able half  yearly,  to  his  daughter  Elizabeth  Eyre,  for 
their  respective  lives. 

The  will  then  proceeded  in  these  words ;  —  "  which 
said  annuity  and  weekly  payments  I  direct  to  be  made 
by  my  said  trustees  out  of  the  rents,  interest,  and  annual 
produce  of  my  estate  and  effects ;  and  the  surplus  of  such 
annual  income,  if  any,  I  request  may  be  applied  in  ac- 
cumulation of  the  capital  of  my  property,  for  the  benefit 
of  my  grandchildren.  And  from  and  after  the  death 
of  my  said  children,  the  said  Joseph  Wildsmith,  Ben-- 
jamin  Wildsmith  the  elder,  and  Elizabeth  Eyre,  and  the 
longest  liver  of  them,  then  upon  trust  that  they,  my  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  the  ex- 
ecutors or  administrators  of  such  survivor,  do  and  shall 
sell  and  convert  into  money  all  such  part  of  my  estate 
and  effects  as  shall  not  consist  of  specie,  and,  from  time 
to  time,  call  in  and  receive  the  money  which  shall  be 
placed  out  upon  security  as  aforesaid,  and  pay,  distri- 
bute, and  divide  the  same,  after  deducting  the  expenses 
of  performing  this  my  will,  and  the  legacies  hereinafter 
mentioned,  unto  and  amongst  all  and  every  my  grand- 
children who  shall  be  living  at  the  time  of  my  decease, 
equally,  share  and  share  alike.  *  ♦  ♦  ♦  And  I  do  will 
and  direct  that  the  shares  of  such  of  my  said  grand- 
children as  shall  be  under  the  age  of  twenty-one  years,  at 
the  time  of  the  decease  of  the  survivor  or  longest  liver  of 
my  said  children,  shall  be  placed  out  or  continue  upon 
security ;  and  the  interest  thereof  shall  be  applied  in  the 
maintenance  of  my  infant  grandchildren,  during  their  re- 
spective minorities.  And  in  case  any  of  my  said  grand- 
children shall  die,  before  his,  her,  or  their  share  or  shares 

of 
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of  my  estate  and  effects  shall  become  payable  by  virtue  1888. 
of  this  my  will,  leaving  lawful  issue,  then  such  issue 
shall  be  entitled  to  the  share  or  shares  which  his,  her, 
or  their  deceased  parent  or  parents  would  have  been 
entitled  to,  if  then  living.  But  in  case  of  the  death  of 
any  of  my  said*  grandchildren,  without  leaving  issue, 
before  he,  she,  or  they  shall  become  entitled  to  receive 
his,  her,  or  their  share,  or  respective  shares  of  my  said 
estate  and  effects,  in  manner  aforesaic),  then  I  give  and 
bequeath  the  share  or  shares  of  such  deceased  grand- 
child or  grandchildren  unto  and  equally  amongst  my 
surviving  grandchildren,  to  be  paid  at  the  same  time 
and  in  the  same  manner  as  before  mentioned  touching 
the  original  share  or  shares  of  my  said  grandchildren.'' 

The  testator  died  on  the  1 9th  of  October  1804,  leaving 
his  said  two  sons,  Joseph  Wildsmith  and  Benjamin  Wild' 
smithj  and  his  daughter  Elizabeth  Eyre^  surviving  him, 
and  also  leaving  ten  grandchildren,  namely,  Mary  Ann 
Wildsmith^  afterwards  Mary  Ann  Smith  (the  only  child 
of  Joseph  Wildsmith)^  and  Benjamin  Wildsmith^  the 
younger,  Catherine  Wildsmith,  Joseph  Wildsmith,  the 
younger,  Elizabeth  Wildsmith,  afterwards  Elizabeth 
Ramsay,  John  Peter  Wildsmith,  and  Maiy  Ann  Wild- 
smith,  afterwards  Mary  Ann  Cosins  (the  children  of 
Benjamin  Wildsmith)  \  James  Eyre  (the  only  child  of 
Elizabeth  Eyre),  and  Francis  Maceroni  and  George 
Maceroni  (the  children  of  a  daughter  who  had  died 
in  the  testator's  lifetime.) 

In  the  month  of  December  1812  a  bill  was  filed  by 
the  testator's  three  children,  and  by  all  the  grand- 
children, against  the  surviving  executors  and  trustees, 
praying  that  the  will  mignt  be  established  and  the  trusts 
thereof  carried  into  execution ;  that  an  account  might 
be  taken  of  the  real  and  personal  estates ;  and  that  the 
clear  residue  mighty  after  setting  apart  sufficient  to  an- 
swer 
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1838.  8wer  the  annuities,  be  invested  and  secured  for  the 
benefit  of  the  parties  interested ;  and  that  the  rights  of 
those  parties  might  be  ascertained  and  declared. 

In  the  month  of  ^f^fztf^  1817  the  cause  was  brought 
to  a  hearing,  when  a  decree  was  made,  directing  all  the 
accounts  and  inquiries  which  are  usual  in  a  suit  of  that 
description.  In  consequence  of  changes  which  subse- 
quently took  place  in  the  state  of  the  testator's  family 
and  other  circumstances  occasioning  transfers  of  in* 
terests,  it  became  necessary  that  a  bill  of  revivor  and 
supplement  should  be  filed  for  the  purpose  of  prose- 
cuting the  decree,  which  was  done  accordingly.  On 
the  19th  of  October  1825,  the  period  of  twenty-one 
years  having  then  elapsed  from  the  time  of  the  testator's 
death,  any  further  accumulation  of  his  real  and  per- 
sonal estate,  in  conformity  with  the  directions  in  his  will 
to  that  effect,  became  void  under  the  provisions  of  the 
Thellusson  Act;  but,  under  the  decree  in  the  original 
cause,  the  rents,  dividends,  and  interest  continued,  as 
before,  to  be  paid  into  Court,  and  accumulated  during 
the  life  of  Elizabeth  Ei/re,  who  had  then  become  the  last 
and  sole  survivor  of  the  testator's  children.  In  the 
month  of  March  1829,  the  original  and  supplemental 
causes  were  heard  upon  further  directions ;  and  by  the 
order  then  made,  a  variety  of  additional  inquiries  were 
directed  with  respect  to  the  then  state  of  the  testator's 
property,  and  the  numbers  and  respective  ages  of  his 
descendants.  Elizabeth  Eyre  died  on  the  9th  of  April 
1834*. 

In  the  month  of  January  1836,  Mary  Ann  Smith  filed 
a  bill  of  revivor  and  supplement  against  all  the  other 
parties  then  claiming  interests  in  the  estate,  partly  for 
the  purpose  of  prosecuting  the  former  decree,  and  partly 
also  to  assert  her  title,  as  heiress-at-law  and  one  of  the 
next  of  kin  of  the  testator,  to  such  part  of  the  tnuit 

funds 


CASES  IN  CHANCERY.  S5S 

funds  as  had  arisen  from  accumulations  of  rents  divi-  1838. 
dends  and  interest,  made  subsequently  to  the  19th  of 
October  1825/ when  the  period  of  legal  accumulation 
expired ;  and  praying,  with  that  view,  a  severance  and 
apportionment  of  the  funds  in  Court,  between  the  parties 
entitled  as  residuary  legatees,  on  the  one  hand,  and  her- 
self and  the  other  parties  entitled  as  heiress-at-law  and 
next  of  kin,  respectively,  on  the  other. 

Under  a  decretal  order  made  in  all  the  before  men- 
tioned causes,  and  dated  the  21st  qi  April  1837,  the 
Master  made  a  report  on  the  28th  of  March  1838; 
and  thereby,  among  other  things,  found  and  stated  the 
amount  of  the  fund  in  Court  on  the  19th  of  October 
1825 ;  and  also  the  amount  which  had  been  subsequendy 
added  thereto  by  the  accumulation  of  the  rents  divi- 
dends and  interest,  up  to  the  date  of  his  report,  and 
distinguished  how  much  of  the  last-mentioned  accumu- 
lation consisted  of  the  produce  of  the  real,  and  how  much 
consisted  of  the  produce  of  the  personal,  estate.  He 
further  found  that  in  the  year  1823,  pursuant  to  an  order 
made  in  the  original  cause  and  the  first  supplemental 
cause,  the  costs  of  those  causes,  to  the  amount  of 
614/.  185.,  were  raised  and  paid  out  of  the  fiind  then  in 
Court.  He  further  found  that,  of  the  ten  grandchildren 
who  were  living  at  the  testator's  decease,  five,  namely, 
Benjamin  Wildsmithj  the  younger,  Catherine  Wildsmithj 
Joseph  Wildsmithy  the  younger,  Elizabeth  Ramsay^  and 
Mary  Ann  Cosins^  had  subsequently  died  in  the  lifetime 
of  Elizabeth  Eyre:  that  two  of  these,  namely,  Ben^ 
jamin  Wildsmithj  the  younger,  and  Joseph  Wildsmithj  the 
younger,  left  children  who  were  living  at  the  death  of 
Elizabeth  Eyre :  that  of  the  other  three,  Catherine  Wild- 
smith  died  without  having  been  married,  and  that  Maty 
Ann  Cosins  and  Elizabeth  Ramsay  both  left  issue;  but  that 
all  such  issue  died  in  the  lifetime  of  Elizabeth  Eyre. 

The 
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18S8.  The  causes  having  again  come  on  for  further  di- 

'^■^r^^''^*'^  rections  upon  this  report,  several  questions  were  raised 

o.  and  decided  upon  the  construction  of  the  testator's  will, 

Mabsden.  ^^j  ^j^g  operation  of  the  TheOusson  Act  (39  &  40  G.  3. 

c.  98.)  in  reference  to  it  (a) 

One  of  those  questions  was,  whether  tlie  surviving 
children  of  such  of  the  testator's  grandchildren  as  had 
died  in  the  lifetime  of  Elizabeth  Eyre^  were  entitled  to 
the  respective  original  shares  of  their  deceased  parents 
only,  or  whether  they  were  not  also  entitled  to  the  shares 
which  were  given  over  to  those  parents^  on  the  death  of 
the  three  grandchildren  who  died  without  issue  living 
at  the  death  of  Elizabeth  Eyre.  The  Master  of  the 
Rolls  determined  that  the  gift  over,  to  the  issue  of  the 
deceased  grandchildren,  applied  to  the  accruing  as  well 
as  to  the  original  shares. 

Another  question  was,  out  of  what  fund  the  costs  of 
the  suit  ought  to  be  paid.  The  Master  of  the  Rolls,  by 
his  order  on  further  directions,  directed  that  the  sum  of 
614/.  185.,  already  paid  out  of  the  fund  in  Court  for 
costs,  together  with  the  further  sum  of  17312.  14^.  6d,^ 
being  the  amount  of  costs  taxed  and  included  in  the 
Master's  report  of  March  1838,  should  be  apportioned 
between,  and  charged  rateably  upon,  the  fund  belonging 
to  the  heiress-at-law,  and  the  fund  belonging  to  the  next 
of  kin,  those  funds  being  the  accumulations  which  had 
accrued  upon  the  trust  estate  subsequently  to  the  19th 
of  October  1825;  and  that  the  subsequent  taxed  costs  of 
all  the  parties  should,  in  like  manner,  be  apportioned 
between,  and  paid  out  of  the  same  funds. 

Maty 

(o)  See  the  report  of  the  case     the  will  and  the  facts  of  the  case 
at  the  Rolls,  2  Kecn^  564.^  where     are  stated  more  at  large. 
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Mivnf  Ann  Smithy  who  was  one  of  the  five  grand-  18S8. 
children  who  survived  Elizabeth  Eyrcy  and  who  was  also 
the  testator's  heiress-at-law  and  one  of  his  next  of  kin^ 
appealed  against  his  Lordship's  decision  upon  those 
two  points.  The  petition  of  appeal  submitted  that  the 
three  shares  which  Catherine  Wildsmith,  Elizabeth  Ram^ 
scy^  and  Mary  Ann  Cosinsj  or  their  respective  issue, 
would  have  been  entitled  to  had  they  been  living  at  the 
death  of  Elizabeth  Eyre^  had  become,  in  the  events 
which  had  happened,  divisible  among  the  grandchildren 
living  at  the  period  of  the  distribution  of  the  funds;  and 
that  the  issue  of  such  of  the  testator's  grandchildren  as 
were  then  dead  were  not  entitled  to  participate  in  such 
three  shares.  The  petition  further  submitted  that  the 
dividends  and  accumulations  of  dividends  of  so  much  of 
the  funds  in  Court,  as  accrued  subsequently  to  the  19th 
of  October  1825,  and  as  arose  from  the  sale  of  the  tes- 
tator's real  estate,  and  also  the  dividends  and  accu- 
mulations of  so  much  of  the  funds  aforesaid  as  arose 
from  the  testator's  personal  estate,  ought  to  have  been 
exonerated  from  the  payment  of  the  costs  of  the  suits ; 
or  otherwise  that  such  costs  ouglit  to  have  been  appor- 
tioned and  paid  pro  rata,  out  of  the  before  mentioned 
dividends  and  accumulations  of  dividends  arising  from 
the  real  and  personal  estate,  and  the  funds  standing  to 
the  credit  of  the  causes  on  the  19th  of  October  1825 
generally. 

Mr.  Treslove  and  Mr.  TiUotson^  in  support  of  the 
appeal. 

Mr.  Spence^  Mr.  Temple,  Mr.  Bichner^  Mr.  Anderdon, 
Mr.  Wakefieldy  Mr.  Wigram,  Mv.Richards^  'Mv.Kenyon 
Parker,  Mr.  Rogers,  and  Mr.  Willcock,  for  different 
parties  interested  in  supporting  the  decree. 

Upon 
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1839*  Upon  the  first  point  no  cases  were  cited  in  addition 

^■^T^^"*^^^    to  those  which  were  referred  to  upon  the  argument  in 

V,  the  Court  below. 

Maesdbn. 

Upon  the  second  point,  Mr.  Treslave  referred  to 
Ackroyd  v.  Smithson  (a),  Bravoti  v.  Bigg  (i),  and  2?a- 
berts  V.  Walker,  (c) 

On  the  other  side  it  was  argued,  that  the  question 
was  entirely  new,  and  that,  by  ordering  the  costs  to  be 

m 

paid  out  of  a  fund  which,  in  the  event,  remained  un- 
disposed of  by  the  will,  the  Court  was  only  more  fully 
carrying  out  the  true  intent  and  wish  of  the  testator, 
who  must  certainly  be  presumed  to  have  had  greater 
favour  for  residuary  legatees,  who  were  express  objects 
of  his  bounty,  than  for  those  who  might  answer  the  de- 
scription of  his  heir-at-law  and  next  of  kin  at  a  remote 
period,  persons  of  whom  he  could  know  nothing,  and 
whose  only  claim  was  under  an  intestacy.  It  was  further 
contended  that,  independently  of  the  general  question, 
the  particular  language  of  this  will,  specially  providing 
for  payment  of  the  costs  and  charges  attending  the  exe- 
cution of  the  will,  out  of  the  estate,  must  of  course  include 
the  costs  of  any  suit  for  the  administration  of  it,  and 
therefore  fully  justified  the  present  order.  Reference 
was  made  to  the  cases  of  Bagshaw  v.  Newton  (d),  Sktym^ 
slier  V.  Northcote  {e\  and  Howse  v.  Chapman,  {g) 


1859.  The  Lord  Chancellor. 

'Jan  16. 

Each  grandchild  living  at  the  testator's  death  had, 
for  himself  or  his  children,  a  vested  interest  in  his  own 

share, 

(a)  I  Bro.  C.  C.  505. ;  S  Dick.  (c)  1  Buss.  ^  Mylne^  752. 
see, ;  Reg.  Lib.  A.  1 779,  fol.  668.  {d)  9  Mod,  285. 

(b)  7  Vet.  279.;  Beg.  Lid.  A.  {e)  1  Swan,  566. 
1801,  fol.  794.  (g)  4  Vet,  542. 
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share^  subject  to  be  devested  in  the  event  of  his  dying  '  1839. 
without  leaving  any  child  before  the  death  of  the  sur- 
viving annuitant :  and  he  had  also  a  conthigent  interest 
in  the  share  of  any  other  of  the  grandchildren  who 
might  die  without  issue  before  the  death  of  the  surviv- 
ing annuitant.  And  the  question  is,  whether  this  con- 
tingent interest  was  to  depend  upon  the  further  contin- 
gency of  himself  surviving  such  other  grandchildren ; 
that  is,  whether  the  fact  of  his  predeceasing  such  other 
grandchildren  was  intended  to  deprive  his  children  of 
that  benefit  to  which  he  would  himself  have  been  entitled 
had  he  survived ;  or,  in  other  words,  whether  his  chil- 
dren who,  in  the  event  of  his  death  before  the  death  of 
the  surviving  annuitant,  were  to  stand  in  his  place,  were 
to  do  so  as  to  his  original  share  only,  and  not  as  to  the 
accruing  share. 

I  am  of  opinion  that  the  children  are  to  stand  in  the 
place  of  the  parent  as  to  both  the  original  and  accruing 
shares.  The  direction  is,  that  in  case  any  of  his  grand- 
children <^  shall  die  before  his,  her,  or  their  share  or 
shares  of  his  estate  and  effects  shall  become  payable, 
leaving  lawful  issue,  then  such  issue  shall  be  entitled  to 
the  share  or  shares  which  his,  her,  or  their  deceased 
parent  or  parents  would  have  been  entitled  to  if  then 
living."  This  description  is  amply  sufficient  to  include 
the  shares  in  question.  These  accruing  shares  are  given 
"unto  and  equally  amongst  my  surviving  grandchildren, 
to  be  paid  at  the  same  time,  and  in  the  same  manner,  as 
before  mentioned  touching  the  original  share  or  shares 
of  my  said  grandchildren." 

If  it  were  necessary  to  consider  the  word  "  sur- 
viving" as  meaning  ^'  living  at  the  time  of  the  accruer 
taking  place,"  there  would  be  much  difficulty  in  the 
construction  contended  for  by  the  Respondents.     But  it 

is 
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18S9.  is  not  necessary  to  give  it  that  meaning.  The  word 
"  surviving  "  has  been  construed  •*  other,"  to  give  effect 
V.'  to  the  apparent  intention.  "Lord  Eldon  so  lays  down 
Marsden.  the  rule  in  Wilmot  v.  fVilmoL  (a)  If  «  surviving  "  were 
to  be  construed  '^  living  at  the  time  when  the  accruer 
takes  place/'  the  grandchildren  then  living  would  take 
absolute  interests,  unless  the  words  *'  in  the  same 
manner  as  before  mentioned  touching  the  original 
shares  "  introduce  into  this  gift  the  provision  for  the 
children,  and  the  gift  over  upon  death  [without  children ; 
and  if  it  do  so,  why  is  it  not  also  to  introduce  into  this 
gift  the  provision  for  children  in  the  event  of  the  parent's 
death  before  the  happening  of  the  accruer?  If  this 
construction  be  not  adopted,  upon  the  death  of  all  the 
grandchildren  but  one,  during  the  life  of  the  surviving 
annuitant,  the  share  of  that  one,  afterwards  dying  in  the 
lifetime  of  the  annuitant,  would  be  undisposed  oi^ 
although  all  the  other  grandchildren  might  have  left 
children. 

I  think  the  intention  sufficiently  expressed,  and  there 
is  ample  authority  for  construing  the  words  so  as  to 
give  effect  to  such  intention.  I  therefore  think  the 
judgment  of  the  Master  of  the  Rolls  right  upon  thb 
point. 

Upon  the  question  of  costs,  which,  under  the  cir- 
cumstances, is,  I  think,  a  proper  subject  of  appeal  {b\ 
the  first  consideration  is,  whether  the  testator  has, 
by  his  will,  given  any  directions  applicable  to  the 
costs.  For  the  Respondents  it  was  contended,  that 
he  has,  by  his  will,  given  directions  conformable  to 
the  provisions  of  the  decree.  I  do  not  find,  how- 
ever, from  the  notes  of  the  Master  of  the  Rolls' judg- 
ment, 

(a)  8  Vet.  10.  {b)  See  Taylor  v.  SotUkgate, 

p.  203.  iuprh. 
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menty  that  he   founded   his  decision   upon   any  such  1839* 

directions ;  but  he  appears  to  have  proceeded  upon  what  ^Ty^^ 

he  considered  to  be  the  clear  rule  of  the  Court.  v. 


Mabsdek. 


It  is,  howeveri  expedient  to  see  what  the  testator  has 
directed  upon  this  subject.  He,  in  the  first  place, 
directs  the  payment  of  his  testamentary  expenses  out 
of  his  real  and  personal  estate ;  and,  after  having  de- 
vised and  bequeathed  all  his  real  and  personal  estate  to 
his  trustees,  he  declares  the  trust  to  be  that  they  shall, 
at  any  time  or  times  after  his  death,  sell  and  convert 
into  money  all  his  real  and  personal  estate,  and  invest 
the  proceeds,  after  payment  of  his  debts,  funeral  and 
testamentary  expenses,  and  the  costs  and  charges  at- 
tending the  execution  of  his  will ;  and  then,  after  direct- 
ing the  payment  of  the  annuities  to  his  three  children, 
he  directs  that  the  surplus  of  the  annual  income  of  his 
estate  and  effects  shall  be  applied,  in  accumulation  of 
the  capital  of  his  property,  for  the  benefit  of  his  grand- 
children; and,  after  the  death  of  the  survivor  of  his 
children,  the  annuitants,  he  directs  his  trustees  to  sell 
and  convert  into  money  all  such  parts  of  his  estate  and 
effects  as  shall  not  consist  of  money,  and  call  in  the 
money  placed  out  upon  security  as  aforesaid,  and  divide 
the  same,  after  deducting  the  expenses  of  performing 
that  his  will,  and  the  legacies  thereinafter  mentioned, 
amongst  his  grandchildren. 

These  directions,  it  was  contended,  authorised  the 
payment  of  the  costs  out  of  that  part  of  the  income  of 
the  property  which  has  been  decided  to  belong  to  the 
heir-at-law  and  next  of  kin.  The  first  direction  is  to 
pay  out  of  the  corpus  of  the  estate,  contemplating  a  sale 
soon  after  the  testator's  death.  The  second  directs 
the  same  fund  to  be  applied ;  but,  contemplating  a  sale 
at  a  later  period,  it  includes  the  accumulations  under  the 

Vol*.  IV,  11  description 
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1839.  description  of  ^^  money  placed  out  upon  security  as 
aforesaid;"  for,  although  there  is  no  actual  direction 
to  invest  the  accumulations,  that  may  be  implied  from 
the  direction  to  apply  the  surplus  income  in  the  accumu- 
lation of  capital.  But  the  ^^  money  so  placed  out  upon 
security  as  aforesaid/'  if  intended  to  include  the  accumu- 
lations, must  be  confined  to  monies  which  could  and 
ought  to  be  so  placed  out  upon  security  for  the  pur- 
pose of  accumulation,  which  would  exclude  the  fund  in 
question.  The  expenses  are  directed  to  be  paid  out 
of  the  fund  bequeathed  to  the  grandchildren.  The  fund 
to  be  divided  among  the  grandchildren  is  the  fund  so 
realised  after  payment  of  the  expenses ;  whereas  the  in- 
come, decided  to  belong  to  the  heir  and  to  the  next  of 
kin,  ought  not  to  have  constituted  part  of  that  fund,  or  to 
have  remained  in  the  hands  of  the  trustees.  If  the  heir- 
at-law  and  next  of  kin  had  been  apprised  of  their  rights, 
they  might,  immediately  after  the  expiration  of  the  twenty- 
one  years,  have  claimed  that  income  as  it  arose.  The 
testator,  although  he  could  not  effectually  direct  an  ac- 
cumulation beyond  the  twenty-one  years,  might  un- 
doubtedly have  directed  payment  of  those  expenses  out 
of  the  property  after  that  period :  but,  so  far  from  do- 
ing so,  he  appears  to  have  done  precisely  the  reverse* 
The  payment  he  has  directed  is,  either  out  of  the 
corpus  of  his  property,  or  out  of  so  much  of  the  accumu- 
lated income  as  the  trustees  might  have  invested  for  the 
purposes  of  his  will ;  and  the  income  in  question  is  what 
they  had  no  right  so  to  invest.  If,  therefore,  the  di- 
rections in  the  will  as  to  the  expenses  are  to  regulate  the 
direction  of  the  Court  as  to  the  payment  of  the  costs  of 
the  suit,  it  appears  to  me  that  they  would  protect  the 
fund  in  question  from  such  payment,  rather  than  subject 
it  to  it. 

Supposing  those  directions  in  the  will,  however,  not  to 
be  suffieieot  to  regulate  the  payment  of  the  costs  of 

these 
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these  causes,  what,  then,  are  the  rule  and  practice  of  the  1839. 
Court,  independently  of  any  direction  in  the  will  ?  It 
has  been  assumed  to  be  a  clear  and  settled  rule,  where 
a  suit  has  become  necessary,  and  the  costs  are  there- 
fore to  be  paid  out  of  some  part  of  the  estate,  that  the 
costs  should  be  defrayed  in  such  a  manner  as  not  to 
disappoint  the  legal  directions  of  the  testator,  but  that 
they  are  to  be  paid  out  of  the  fund  which  the  testator 
has  not  disposed  of.  This  supposed  rule  being  so  ge- 
neral as  to  regulate,  if  well  founded,  the  practice  of  the 
Court,  requires  to  be  strictly  examined.  I  do  not  find 
that  the  point  was  regularly  argued  at  the  Rolls,  or  that 
any  authorities  upon  it  were  cited  on  either  side. 

The  rule  so  enunciated,  with  reference  to  the  facts  of 
this  case,  must  be  considered  as  laying  down  the  pro- 
position that  any  part  of  the  personal  estate,  unaffected, 
for  any  reason,  by  the  dispositions  of  the  will,  is  to  be 
applied  in  payment  of  the  costs  of  a  suit  for  the  admini- 
stration of  the  estate,  in  preference  to,  and  therefore  in 
exoneration  of,  those  parts  of  the  personal  estate  which 
are  affected  by  such  dispositions.  Cases,  therefore,  in 
which  it  has  been  said  that  such  costs  are  to  be  paid 
out  of  a  residue  undisposed  of  will  not  support  the  rule 
so  enunciated.  In  those  cases,  the  fund  applied,  being 
residue,  will  be  found  to  be  the  most  material,  if  not  the 
only  essential,  part  of  the  proposition. 

To  say  that  costs,  and  all  other  charges  upon  the 
estate,  are  to  be  paid  out  of  the  residue,  is  doing  little 
more  than  expounding  the  meaning  of  the  term  "  re- 
sidue ;"  for  that  only  can  be  residue  which  remains  after 
discharging  all  legal  and  testamentary  claims  upon  the 
estate.  Strictly  speaking,  the  payment  is  not  made  out 
of  the  residue,  but  the  residue  is  less  than  it  otherwise 
would  be  by  the  amount  of  such  payments ;  and  whether 

R  2  such 
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such  residue  be  disposed  of  by  the  will,  or  not,  does  not 

seem,  in  reason,  or  upon  authority,  to  make  any  differ- 

V.  ence. 

Marsden. 

In  Hawse  v.  Chapman  {a\  the  leading  case  referred  to 
in  support  of  the  proposition  under  consideration,  all 
the  bequests  in  favour  of  the  city  of  Bath  were  held  to 
be  specific,  some  of  which  were  void  under  the  Statute 
of  Mortmain  ;  and  there  being  no  residuary  gift,  certain 
property,  not  specifically  given,  was  residue  undisposed 
of,  while  other  parts  of  the  personalty  bequeathed  to  the 
city  of  Bathy  but  within  the  Statute  of  Mortmain,  was 
personalty  undisposed  of,  but  not  residue  undisposed  of. 
The  decree  strongly  exemplifies  the  distinction  ;  for  the 
costs  and  debts  were  paid  first  out  of  the  residue  undis- 
posed of,  and  what  should  not  be  so  paid  was  directed 
to  be  paid  out  of  the  property  well  given  to  the  city 
of  Bathy  and  the  property  intended  to  be  so  given, 
but  which  had  been  held  to  be  undisposed  of,  pro 
rata. 

In  Barton  v.  Cooke  {b)  there  was  a  residuary  gift,  but 
no  residue ;  an  abatement  amongst  the  pecuniary  lega- 
tees having  become  necessary,  the  costs  were  ordered  to 
be  paid  out  of  the  personal  estate  not  specifically  dis- 
posed of.  Ntsbett  V.  Murray  (c)  was  the  same :  all  the 
bequests  were  held  to  be  specific:  there  was  no  gift 
of  the  general  residue ;  and  the  costs  were  ordered  to 
be  paid  out  of  the  residue  undisposed  of,  that  is,  out 
of  the  residue  which  happened,  in  that  case,  to  be  un- 
disposed of. 

Two  classes  of  cases  occur  in  which  part  of  the  per- 
sonal property  is  undisposed  of  by  the  happening  of 

facts, 

(a)  4  Fes.  542.  (c)  5  Fes.  149. 

{6)  3  Fes.  461. 
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facts,  or  the  interposition  of  law,  such  as,  first,  cases  in        18S9. 
which,  by  the  death  of  a  legatee,  tenant  in  common  of 
the  residue,  his  share  has  lapsed ;  and,  secondly,  cases 
in  which  gifts  of  personalty  to  charities  are  void  under 
the  Mortmain  Act. 

Ackrqyd  v.  Smithson  {a)  is  an  instance  of  the  first  class. 
The  printed  report  is  sQent  as  to  the  costs ;  but  it  was 
stated  at  the  bar,  in  the  course  of  the  argument  upon 
the  present  appeal,  that  the  Registrar's  book  shews  that 
the  costs  were  paid,  pro  rat&j  out  of  the  shares  of  the 
residue  which  the  legatees  took,  and  those  shares  which 
had  lapsed.  In  Roberts  v.  Walker  (b)  parts  of  the  per- 
sonal estate  were  undisposed  of,  in  consequence  of  lapse; 
but  the  costs  appear  to  have  been  paid  out  of  the  general 
fund.  The  same  rule  applies  where  the  intestacy  as  to 
part  does  not  arise  from  lapse,  but  from  a  revocation  of 
a  bequest,  as  in  Creswell  v.  Cheslyn  (c),  as  explained  in 
the  note  to  Shymsher  v.  Northcote  (d) ;  and  in  the  latter 
case  itself,  in  which  the  question  was  raised  that  the 
costs  ought  to  be  paid  out  of  the  part  undisposed  of, 
and  not  out  of  the  general  estate.  Sir  Thomas  Plumer 
decided  that  the  costs  should  be  apportioned. 

In  cases  in  which  part  of  the  property  given  to  a 
charity  becomes  undisposed  of  from  being  within  the 
Mortmain  Act,  it  has  been  long  settled  that  the  costs 
are  paid,  pro  ratdy  out  of  the  part  so  undisposed  of,  and 
the  property  well  bequeathed  to  the  charity.  Such 
were  the  cases  of  T/ie  Attorney-General  v.  Lord  Win- 
Chelsea  (e)  and  The  Attomey-General  v.  Hurst,  (g) 

These  cases  seem  to  negative  the  proposition  con- 
tended for  by  the  respondents,  and  to  establish,  on  the 

contrary, 

(a)  1  Sro.  C.  C.  503.  (i)  1  Swan.  571. 

lb)  1  Rust.  4-  Mi/lw,  752.  CO  5  Bro.  C.  C.  573. 

(c)  S  Ederiy  18 J.  (g)  2  Cox,  564. 
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1839.       contrary,  that^  where   an  intestacy,  as  to  part  of  the 
personal  estate,  arises  from  the  intention  of  the  testator 
being  defeated  by  the  happening  of  some  event  or  the 
operation  of  law,  the  part  so  falling  to  the  next  of  kin 
shall,  in  his  hands,  be  subject  to  the  same  liability  as  to 
costs,  and  to  no  more  than  it  would  have  been  subject 
to  if  the  gift  had  taken  effect     And,  if  that  be  so  in 
other  cases,  why  should  it  not  be  so  in  cases  of  partial 
intestacy  arising  from  the  operation  of  the  act  against 
accumulation  ?  Why  should  a  rule  as  to  costs  be  adopted 
in  cases  within  the  39  &  40  G.  3.  c.  98.  different  from 
that  which  has  been  adopted  in  cases  within  the  9  6.  2. 
c.  36.  ?     By  the  latter  statute  dispositions  inconsistent 
with  its  provisions  are  declared  to  be  absolutely^  and 
to  all  intents  and  purposes,  null  and  void,  (a)     By  the 
former,  directions  for  prohibited  accumulations  are  de- 
clared to  be  null  and  void ;  and  it  is  enacted  that  the 
rents,  issues,   profits  and   produce  of  such  property, 
so  directed  to  be   accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  be  accumulated  contrary  to 
the  provisions  of  that  act,  go  to  and  be  received  by  such 
person  or  persons  as  would  have  been  entitled  thereto, 
if  such  accumulation  had  not  been  directed. 

The  case  of  the  heir-at-law  and  next  of  kin,  under 
the  act  against  accumulations,  appears  to  me  not  only 
to  be  as  good,  but  much  stronger  than  under  the  Mort- 
main Act.  Under  the  latter,  the  title  rests  altogether 
upon  the  right  to  property  undisposed  of;  but  the  act 
against  accumulations  gives  a  statutable  title.  If  this 
had  not  been  intended,  it  would  have  been  suiBciedt  to 
declare  the  direction  for  the  prohibited  accumulation 
void.  What,  however,  is  the  effect  of  this  decree  ?  To 
take  from  the  heir  and  next  of  kin  that  which  the 
statute  gives  to  them,  and  to  apply  it  for  the  purposes 

prohibited 
(a)  See  sect.  J.) 
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prohibited  by  the  act  —  for  it  operates  to  increase  the        1839. 
accumulation  out  of    funds  accrued  beyond  the  per- 
mitted period,  in  exoneration  of  a  charge  to  which  the 
fund  accumulated  within  the  permitted  period  would 
otherwise  have  been  liable. 

Considering  the  case,  therefore^  without  reference  to 
the  particular  circumstances,  I  am  of  opinion  that  the 
fiind  in  question  ought  not  to  be  made  subject  to  the 
costs  of  the  suit;  and  having  regard  to  the  particular 
circumstances,  the  case  appears  to  me  to  be  particularly 
unfavourable  to  the  application  of  the  rule  contended 
for,  if  any  such  existed. 

The  testator  died  in  the  month  of  October  1804 ;  and, 
in  the  year  1812,  the  bill  was  filed  to  have  the  accounts 
taken,  and  administration  of  the  property  under  the 
will.  The  fund  in  question,  therefore,  did  not  com- 
mence to  arise  until  October  1825;  but,  in  the  year 
1823,  614/.  185.  of  costs  were  paid  out  of  the  funds  then 
in  court ;  and  yet  this  sum  is,  by  the  decree,  ordered  to 
be  repaid,  and  a  further  sum  of  1731/.  14s.  6(/.,  costs 
taxed  in  1838,  and  all  the  subsequent  costs,  being  the 
whole  of  the  costs  of  the  suit,  are  ordered  to  be  paid  out 
of  the  funds  of  the  heir-at-law  and  next  of  kin.  The 
title  of  the  heir  and  next  of  kin  commenced  in  Octoba* 
1825;  and  if  they  had,  at  that  time,  claimed  the  income 
of  the  property,  no  effectual  resistance  could  have  been 
made  to  their  claim.  It  was  by  accident  and  wrong 
that  the  subsequent  income  has  accumulated,  and  is  now 
in  court ;  and  if  right  had  been  done  in  1 825,  no  question 
could  have  arisen  as  to  payment  of  the  costs  of  the  suit 
out  of  the  funds  of  the  heir  and  next  of  kin. 

It  appears  that  no  part  of  the  proceedings  in  these 
causes,  anterior  to  the  decretal  order  of  the  21st  of 

R  4  April 


248  CASES  IN  CHANCERY. 

1839.  April  1837,  had  any  reference  to  the  question  of  the 
accumulation,  as  directed,  exceeding  the  permitted 
period ;  but,  from  that  time,  it  has  formed  part  of  the 
proceedings,  and  has  therefore  occasioned  part  of  the 
expense ;  and  this  has  arisen  from  the  neglect  of  the 
heir  and  next  of  kin  in  having  permitted  their  fund 
from  October  1825  to  be  mixed  up  with  the  other  funds. 

It  appears  to  me,  therefore,  that  the  correct  mode  of 
providing  for  the  costs  will  be  to  discharge  the  order 
so  far  as  it  relates  to  the  614/.  185.  costs,  that  sum 
having  been  properly  paid  out  of  the  fund  in  court  in 
1823,  and  to  vary  the  order,  so  far  as  it  relates  to  the 
costs,  by  directing  that  the  sum  of  17312.  145.  Sd^  and 
all  the  subsequent  costs  of  the  suit,  except  so  much  as 
have  arisen  from  the  separation  of  the  funds  of  the  heir- 
at-law  and  next  of  kin,  subsequently  to  the  order  of  the 
21st  of  April  1857,  and  the  inquiries  and  proceedings 
incident  thereto,  be  paid  out  of  the  general  estate  of  the 
testator,  including  the  fund  accumulated  within  the  per- 
mitted period ;  and  that  it  be  referred  to  the  Master  to 
ascertain  how  much  of  the  costs,  since  the  order  of  the 
21st  of  April  1837,  have  arisen  from  such  separation  of 
the  funds  of  the  heir  and  next  of  kin,  and  the  inquiries 
and  proceedings  incident  thereto ;  and  that  he  apportion 
such  costs  pro  rata  between  the  funds  of  the  heir  and 
next  of  kin,  and  that  the  same  be  paid  thereout  accord- 
ingly. 
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1838. 


FREWIN  V.  LEWIS.  Jan.  so.  22. 

27. 

nnHE    PlaintifiPs    were   two   of  the   governors    and  Principles  of 
-*■    directors  of  the  poor  of  the  parishes  of  St.  An-  ^^^^^^^l 
dreWj   Holbom,  above  the  Bars,   and   St.  George  the  over  public 
Martyr,   appointed   under  a  local  act  of  parliament,       ^  "* 

(6  G.  ^.  c.  clxxv.)  for  regulating  the  relief  and  main- 
tenance of  the  poor  .within  those  united  parishes.  The 
Defendants  were  the  Poor  Law  Commissioners  for 
England  and  WaleSy  and  the  persons  who  filled  the  office 
of  guardians  of  the  Holbom  Union.  The  Holbom  Union 
was  formed  by  virtue  of  an  order  of  the  Poor  Law  Com- 
missioners, dated  the  29th  of  March  1836 ;  and  it  com- 
prised the  united  parishes  of  St.  Andrew^  Holbom^  above 
the  Bars,  and  St.  George  the  Martyr,  together  with  the 
liberty  of  Sqffro7i  Hill  and  certain  other  extra-parochial 
districts.  The  bill  alleged,  among  other  things,  that 
the  order  of  the  29th  oi  March  1836  was  not  made  with 
the  consent  in  writing  of  the  governors  and  directors 
acting  under  the  6  G.  4.  c.  clxxv. 

Two  demurrers  were  filed  to  the  bill ;  one  by  the  Poor 
Law  Commissioners,  and  the  other  by  the  Guardians  of 
the  Holbom  Union.  The  general  outline  of  the  case 
made  by  the  bill  is  stated  in  Mr.  Simons^s  report  of 
the  case  upon  the  argument  of  the  demurrei*s  in  the 
Court  below,  {a)  The  Vice-Chancellor  having  allowed 
the  demurrers,  the  Defendants  appealed. 

The  Solicitor-General,  Mr.  Tomlinson,  Mr.  Bomilly, 

and  Mr.  Collins,  for  the  demurrer  of  the  Poor  Law 

Commissioners. 

Mr. 

(a)  9  Sim*  66. 
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1838.  Mr.  fVigram  and  Mr.  W.  T.S.  Daniel^  for  the  de- 

murrer of  the  Guardians  of  the  Union. 

Mr.  Knight  Bruce,  Mr.  Jacob,  and  Mr.  Stuart,  in  sup- 
port of  the  bill. 

The  argument  consisted  chiefly  of  a  critical  com- 
mentary on  the  provisions  of  the  Poor  Law  Amendment 
Act  (4*  &  5  ^.  4.  c.  76.)  considered  in  connection  with 
the  local  act  by  which  the  management  of  the  poor  of 
the  united  parishes  had  been  previously  regulated.  The 
Defendants  relied  on  the  judgment  of  the  Court  of  Kiug^s 
Bench  in  The  Kitig  v.  The  Poor  Lano  Commissioners,  in 
the  Matter  of  the  Paris/i  of  St,  Pancras  {a) ;  The  Kir^  ▼. 
the  Poor  Ixvta  Commissioners,  in  the  Matter  of  the  White^ 
chapel  Union  {h) ;  and  the  Queen  v.  The  Poor  Laxv  Com-- 
missioners  in  the  Matter  of  the  Holborn  Union  (c) ;  the 
last  of  which,  being  a  judgment  at  law  in  the  identical 
case  and  upon  the  very  question  raised  by  the  present 
bill,  the  Defendants  submitted  was  conclusive.  With 
respect  to  the  jurisdiction  of  the  Court  over  public  bo- 
dies exercising  their  functions  under  powers  vested  in 
them  by  acts  of  parliament,  and  the  principles  upon 
which  the  Court  interferes  against  such  functionaries 
for  the  protection  of  property,  pending  the  decision  of 
questions  as  to  the  title,  reference  was  made  to  Attorney- 
General  V.  Forbes  {d),  Ellis  v.  Earl  Grey  {e),  and  Marr  v. 
Littlewood  {g). 


The 

{a)  Now  reported  in  6  Ad.  cj-  {e)  6  Sim,  214. 

EU.I.  {g)  s  Mylne  f  Craig,  454.: 

(b)  Ibid.  36,  and     see    Salmon    v.    RandtiU^ 

(c)  Ibid.  56.  3  Ibid.  459. 
{d)  2  Mylne  4*  Crmg,  125. 
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The  Lord  Chancellor.  1838. 

In  the  course  of  the  argument,  I  stated  that  on  the 
principal  point  in  this  case  I  was  clearly  oF  opinion  that 
the  judgment  of  the  Vice- Chancellor  could  not  stand, 
according  to  the  law  as  it  is  now  understood ;  the  main 
object  of  the  bill  being  to  prevent  the  orders  of  the 
Poor  Law  Commissioners  from  being  carried  into 
efiect,  on  the  ground  that  the  Commissioners  had  ex- 
ceeded their  jurisdiction,  and  that  they  had  no  right  to 
constitute  that  union  which  they  did  constitute  by  the 
order  of  the  29th  of  March  1836.  That  depends  upon 
the  question  whether  the  district  or  the  parishes  over 
which  that  order  was  to  operate  had,  antecedently  to 
that  order,  been  made  a  union  within  the  meaning  of 
the  32d  section  of  the  Poor  Law  Amendment  Act;  in 
which  case  the  consent  of  the  governors  of  the  then 
existing  union  would  be  required,  to  give  validity  to 
the  order. 

The  Plaintiffs  filed  their  bill,  asking  for  the  inter- 
position of  the  Court,  which  interposition  could  only  be 
asked  for  on  the  ground  of  the  Poor  Law  Commis- 
sioners having  exceeded  their  authority.  They  were 
bound  to  make  out  such  a  case  as  the  foundation  of 
their  application ;  and  with  that  view  !t  was  necessary  to 
shew  that  the  district  over  which  the  Commissioners 
had  assumed  jurisdiction,  for  the  purpose  of  forming  the 
union  in  question,  was,  by  the  Poor  Law  Amendment 
Act,  excluded  from  their  jurisdiction  under  the  particular 
circumstances  of  the  case.  The  only  allegation  of  fact 
made  for  that  purpose  consisted  of  a  reference  to  this 
local  act,  which  was  parsed  for  the  purpose  of  regu- 
lating the  relief  of  the  poor  within  the  particular  district 
That  reference  has  clearly  let  in  the  whole  of  the  pro- 
visions of  the  local  act  But  when  the  act  itself  is 
looked  at,  so  far  from  establishing  the  facts  for  which 

reference 
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1838.  reference  was  made  to  it,  and  which  were  necessary  to 
be  established  to  shew  that  the  Poor  Law  Commis- 
sioners had  no  power,  in  my  opinion  it  proves  directly 
the  reverse. 

Such  would  have  been  my  opinion  if  I  had  not  the 
benefit  of  the  decision  of  the  Court  of  Queen's  Bench 
upon  the  point :  but  at  this  moment,  when  I  am  called 
upon  to  say  whether  the  Plaintiffs  have  or  have  not 
stated  a  case  entitling  tliem  to  the  interference  of  the 
Court,  and  whether  they  have  or  not  stated  a  case 
shewing  that  the  Poor  Law  Commissioners  have  ex- 
ceeded their  authority,  I  have  the  opinion  of  the  Court 
of  Queen's  Bench  (a)  that  the  Commissioners  have  not 
exceeded,  but  have  kept  within  their  jurisdiction,  and 
have  only  done  that  which  by  the  act  of  parliament  they 
were  entitled  to  do. 

That  the  Vice-Chancellor  had  not  the  benefit  of  that 
decision  is  perfectly  true ;  and  it  may  very  well  explain 
how  his  Honour  came  to  a  different  conclusion.  But 
now,  upon  rehearing  the  case,  I  am  bound  to  pronounce 
my  judgment  according  to  the  law  as  I  find  it,  with  the 
additional  assistance  to  be  derived  from  the  judgment  of 
the  Court  of  Queen's  Bench ;  and  if  I  were  to  over-rule 
these  demurrers,  because  there  was  doubt  upon  the  law 
at  the  time  when  they  were  argued  before  the  Vice-Chan- 
cellor,  I  should  be  asserting  that  in  point  of  law  which 
I  know  to  be  not  correct.  It  is  quite  clear  that  I  am 
bound  to  decide  according  to  the  law  as  I  now  find  it 
established,  and  therefore  I  am  bound  to  reverse  the 
orders  of  the  Vice-Chancellor. 

« 

Assuming 

(«)  The  Queen  v.  The  Poor      of  the  Holborn  Union^  now  ro- 
Law  Conimisikmers,  in  the  Matter     ported  in  6  Ad,  j-  EH,  56* 
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Assamhig  that  to  be  so,  another  question  was  raised, 
namely,  taking  it  for  granted  that  the  order  of  the 
Poor  Law  Commissioners  was  correct,  that  is  to  say, 
that  they  had  a  right  to  constitute  that  union,  whether, 
under  the  provisions  of  the  Poor  Law  Amendment 
Act,  they  had  or  not  jurisdiction  over  the  workhouse 
in  question,  it  being  a  workhouse  used  for  the  purposes, 
and  existing  within  the  limits  of  one  of  the  districts 
constituting  the  union  according  to  the  act.  That  ques- 
tion partly  turns  upon  the  particular  expressions  used 
in  the  clause  giving  the  Poor  Law  Commissioners  the 
right  of  control  after  a  union  has  been  constituted,  and 
of  dealing  with  the  workhouse  in  one  district  for  the 
benefit  of  the  whole  district ;  and  partly  also  on  the 
language  of  the  various  provisions  to  be  found  in  dif« 
ferent  parts  of  the  Poor  Law  Amendment  Act. 


18S8. 


The  sections  to  which  I  think  it  necessary  to  refer,  and 
which  I  have  accurately  examined,  put  it  beyond  all  doubt 
that  the  Commissioners  possess  the  power  which  they 
have  here  exercised.  For  this  purpose  I  assume,  what 
I  have  before  stated  as  my  opinion,  not  only  from  look-' 
ing  into  the  act,  but  from  the  assistance  I  have  derived 
from  the  Court  of  Queen's  Bench,  that  they  had  a 
right  to  constitute  a  union  of  this  district.  The  21st 
section  of  the  act  declares,  that  all  powers  and  au- 
thorities given  by  every  other  act,  general  as  well  as 
local,  relating  to  the  building,  altering,  or  enlarging  of 
poor-houses  and  workhouses,  and  to  borrowing  money 
for  those  purposes,  are  to  be  exercised  under  the  control 
of  the  Poor  Law  Commissioners.  By  the  23d  section, 
the  Commissioners  are  empowered,  with  the  consent  of 
a  majority  of  the  guardians  of  any  union,  to  build,  hire, 
or  alter  or  enlarge  the  workhouse,  and  to  levy  or  raise 
any  sum  or  sums  for  that  purpose:  and  by  the  24th 
section  it  is  enacted,  that  the  amount  of  such  sums  to 

be 
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1888*        be  raised  shall  not  exceed  the  average  annual  amount  of 

^^'^^^^'^     the  rates  raised  for  the  relief  of  the  poor  in  such  parish 

0.  or  union  for  three  years.     Then  the  109th   section, 

,     Lswis.        which  is  the  interpretation  clause,  states  that  the  word 

^^  union"  shall  be  construed  to  include  any  number  of 
parishes  constituted  under  that  act;  and  the  26th  sec- 
tion authorises  the  Commissioners  to  form  unions,  <^  and 
thereupon  the  workhouse  or  workhouses  of  such  pa- 
rishes shall  be  for  their  common  use."  The  28th  section 
authorises  the  Commissioners  to  ascertain  the  average 
expenditure  for  the  poor  of  each  parish  for  three  years 
preceding  the  union;  and  each  parish  is  to  contribute 
to  the  expense  of  altering  the  workhouses  in  the  pro- 
portion of  the  annual  average  expenditure  of  the  parish ; 
and  it  directs  that  the  parishes  are  to  be  assessed  to  a 
common  fund  for  that  purpose.  The  S8th  section  pro- 
vides, that  in  case  of  the  appoialment  of  a  board  of 
guardians  for  a  union,  the  workhouse  of  the  union  shall 
be  governed  by  such  board  of  guardians. 

Being  of  this  opinion,  and  finding  that  upon  the 
clauses  of  the  act  of  parliament  there  is  no  manner  of 
doubt  or  ambiguity,  it  is  clear  that  the  guardians  of 
the  union  have  the  power  of  doing  that  which  the  Com- 
missioners in  the  first  instance  had  the  power  of  doing, 
and  that  which  they  have  commenced  doing. 

The  question  of  jurisdiction  was  raised,  and  it  was 
argued  by  those  who  supported  the  demurrers  that  this 
Court  had  no  jurisdiction.  Now,  I  apprehend  that  the 
limits  within  which  this  Court  interferes  with  the  acts  of 
a  body  of  public  functionaries,  constituted  like  the  Poor 
Law  Commissioners,  are  perfectly  clear  and  unambiguous. 
So  long  as  those  functionaries  strictly  confine  themselves 
within  the  exercise  of  those  duties  which  are  confided 
to  them  by  the  law,  this  Court  will  not  interfere.    The 

Court 
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Court  will  not  interfere  to  see  whether  any  alteration  or  1888« 
regulation  which  they  may  direct  is  good  or  bad ;  but,  if 
they  are  departing  from  that  power  which  the  law  has 
vested  in  them,  if  they  are  assuming  to  themselves  a 
power  over  property  which  the  law  does  not  give  them, 
this  Court  no  longer  considers  them  as  acting  under  the 
authority  of  their  commission,  but  treats  them,  whether 
they  be  a  corporation  or  individuals,  merely  as  persons 
dealing  with  property  without  legal  authority. 

That  distinction,  which  is  very  obvious,  sufiSciently  ex- 
plains all  the  grounds  on  which  this  Court  ever  inters 
feres  with  the  acts  of  bodies  constituted  as  these  Com- 
missioners are.  Many  cases  have  come  judicially  before 
me,  in  which  I  have  been  called  upon  to  act  upon  this 
principle;  more  especially  in  the  instance  of  railway 
companies,  canal  companies,  and  other  bodies  incorpo- 
rated by  acts  of  parliament,  as  to  which,  while  the  Court 
avoids  interfering  with  that  which  they  do  while  keep-^ 
ing  within  the  limits  of  their  jurisdiction,  it  takes  care  to 
confine  them  within  those  limits;  and  if,  under  pretence  of 
an  authority  which  the  law  does  give  them  to  a  certain 
extent,  they  go  beyond  the  line  of  their  authority,  and 
infringe  or  violate  the  rights  of  others,  they  become,  like 
all  other  individuals,  amenable  to  the  jurisdiction  of  this 
Court  by  injunction. 

The  present  bill,  however,  does  not  state  any  such 
case ;  it  merely  states  that  it  is  inconvenient  that  these 
alterations  should  take  place,  and  that  the  proposed 
expenditure  should  be  made ;  and  the  reason  why  it  is 
alleged  to  be  inconvenient  is,  that,  in  the  district  over 
which  the  Plaintiffs  under  the  local  act  have  an  authority, 
the  workhouse  is  sufficient  for  the  purposes  of  that  dis- 
trict, and  that  the  other  district.  Saffron  Hill,  has  a 
workhouse  of  its  own,  which  is  also  sufficient  for  its 

purposes. 
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18S8.  purposes.  That  is  no  reason  at  all:  on  the  contrary,  it 
is  exactly  the  case  for  which  the  statute  intended  to 
provide,  that,  instead  of  each  district  having  a  separate 
workhouse,  they  should  all  have  their  workhouse  in 
common.  If  it  had  been  necessary,  and  the  Court  had 
a  right  to  inquire  whether  the  Poor  Law  Commissioners 
were  exercising  a  sound  discretion,  I  do  not  find  al- 
leged on  the  face  of  this  bill  that  which  would  give 
the  Court  a  controlling  power  over  their  acts.  That, 
however,  is  not  the  ground  on  which  I  proceed,  because 
the  act  which  the  Poor  Law  Commissioners  have  done 
is  clearly  within  their  authority;  and  under  these  cir- 
cumstances, I  apprehend,  this  Court  has  no  jurisdic- 
tion to  exercise  any  power  over  their  proceedings; 
although  it  would  be  otherwise  if  they  had  exceeded 
their  authority. 

Upon  the  ground  of  want  of  equity,  I  think  the  de- 
murrers must  be  allowed. 

TTie  Lord  Chancellor  at  the  same  time  made  an 
order  dissolving  the  injunction  which  the  Vice-Chan- 
cellor  had  granted  upon  over-ruling  the  demurrers. 
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1839. 


LLOYD  V.  WAIT.  Mat,  22, 

#^N  the  11th  of  February  1839,  after*  a  full  answer  After  the 
^"^  had  been  put  in,  the  Plaintiff  amended  his  bill,  r'^r!fu%i,e 
without  requiring  any  further  answer.     On  the  26th  of  15th  order  ot 
March  following,  the  six  weeks'  time  for  obtaining  leave  am^ended  in 
to  amend,  under  the  ISth  order  of  1828,  as  amended   issi  have  ex- 
in  1831,  expired;  and  on  the  9th  of  Jpril  the  Defend-  Master  has  no 
ant  was  in  a  condition  to  have  had  the  bill  dismissed  jurisdiction  to 

^  ^  •  .  entertain  ap- 

for  want  of  prosecution.  plications  for 


On  the  22d  of  jipril  the  Defendant  gave  notice  of  a 
motion  for  the  25th,  that  the  bill  might  be  dismissed 
accordingly.  On  the  16th,  20th,  and  23d  of  April  the 
Plaintiff  made  three  several  applications  to  the  Master 
for  leave  to  amend,  all  of  which  were  refused. 

The  Plaintiff  on  the  1st  of  May  gave  notice  of  a 
motion  for  the  8th,  for  leave  to  amend  his  bill,  by  way 
of  appeal  from  the  decision  of  the  Master;  and  that 
motion  and  the  Defendant's  motion  for  the  dismissal  of 
the  Plaintiff's  bill  having  come  on  together,  his  Honour 
made  an  order  granting  the  Plaintiff  leave  to  amend, 
and  refused  the  motion  of  the  Defendant. 

The  Defendant  now  renewed  his  motion  before  the 
Lord  Chancellor,  that  the  bill  might  be  dismissed,  and 
at  the  same  time  moved  that  the  order  of  the  Vice- 
Chancellor,  giving  leave  to  the  Plaintiff  to  amend  his 
bill,  might  be  discharged. 

Mr.  Ratipell^  for  the  motion. 

Vol.  IV.  S  The 


leave  to 
amend. 
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1839.  The  Plaintiff's  proceedings  before  the  Master  in  the 

month  of  Aprils  with  a  view  to  obtain  leave  to  amend 
the  bill,  were  coram  non  judice^  and  wholly  irregular; 
for,  after  the  six  weeks'  time  limited  by  the  13th  order, 
the  Master  had  no  jurisdiction  to  entertain  any  such 
application,  and  those  proceedings  can  therefore  interpose 
no  bar  to  the  success  of  the  Defendant's  motion ;  Smith  v. 
Webster,  {a)  This  furnishes  a  conclusive  answer  to  any 
argument  that  might  be  urged  against  the  present  ap- 
plication, on  the  ground  of  its  being  an  appeal  from  an 
order  which  the  statute  (6)  has  declared  to  be  final ;  for 
if  the  decision  in  Smith  v.  Webster  be  correct,  the  order 
of  the  Vice- Chancellor  must  have  been  made  in  the 
exercise,  not  of  the  appellate  jurisdiction  given  by  the 
statute,  but  of  the  ordinary  and  original  jurisdiction  of 
the  Court.  It  has  been  suggested  that  Smith  v.  Webster 
was  meant  only  to  apply  to  a  case  of  exceptions ;  bu 
the  principle  there  laid  down  is  quite  general ;  and  the 
Vice- Chancellor,  who  afterwards  took  a  different  view  in 
MilbaiiJce  v.  Stevens  (c),  could  not  have  been  then  aware 
of  your  Lordship's  decision. 

Mr.  Wakefield  and  Mr.  Shebbeare.  contra. 

The  language  of  the  act  of  parliament  seems  to  favour 
the  construction  which,  in  Milbanke  v.  StcvetiSy  the  Vice- 
Chancellor  has  put  upon  the  1 3th  of  the  new  orders; 
and,  having  regard  to  the  object  with  which  that  order 
was  framed,  that  would  seem  to  be  the  more  convenient 
and  reasonable  construction.  Milbanke  v.  Stevens^  be- 
sides, according  to  the  report  of  the  case,  has  the  sanction 
of  your  Lordship's  opinion  in  its  favour;  and  the  rule 
there  laid  down  has,  in  consequence,  been  generally 
acted  upon  and  followed  in  the  Masters'  offices;    so 

that, 

(fl)  3  Mylnc  4r  Craig,  244.  {c)  8  Sim.  160. 

{b)  5  &  4  jr.  4.  c.  94.  *.  IJ. 
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that,  if  the  Plaintiff  were  wrong,  he  has  been  innocently 
misled  by  an  erroneous  practice. 

The  Lord  Chancellor. 

I  have  nQ  knowledge  or  recollection  of  the  circum- 
stances of  the  case  of  Milbanke  v.  Stevens :  but  the  prin- 
ciple which  I  formerly  laid  down  in  Smith  v.  IVebster^ 
and  from  which  I  see  no  reason  to  depart,  is  directly 
applicable  to  the  present  case.  In  both  cases  the  time 
limited  by  the  orders  of  the  Court  is  past:  and  this 
1  Sth  order  is  positive  that  no  order  shall  be  made  giv- 
ing leave  to  amend  unless,  it  be  obtained  within  six 
weeks  after  the  answer  is  to  be  deemed  sufficient.  The 
discretionary  power  vested  in  the  Master  does  not  be- 
long to  him  after  the  expiration  of  the  six  weeks,  and 
is  only  to  be  exercised  within  the  limits  prescribed  to 
him  by  the  order  of  the  Court. 

The  Defendant  has  been  quite  regular  in  his  appli- 
cation to  dismiss.  The  Plaintiff,  then  wishing  to  intro- 
duce a  further  amendment  into  his  bill,  endeavours  to 
effect  his  object  by  taking  an  erroneous  proceeding, 
namely,  by  applying  to  the  Master,  who,  at  that  time, 
had  no  jurisdiction.  No  doubt,  he  was  misled  by  Mil" 
banke  v.  Sevens  and  the  practice  which  is  said  to  have 
been  founded  on  the  decision  in  that  case ;  but  I  am  to 
dispose  of  the  question  upon  what  I  have  no  doubt  is 
the  true  construction  of  the  order,  and  in  my  opinion  he 
applied  to  the  wrong  jurisdiction. 

Under  the  circumstances,  however,  I  think  the  justice 
of  the  case  will  be  satisfied  by  discharging  the  orders 
which  are  the  subject  of  the  appeal  motion  ;  at  the  same 
time  making  an  order  (to  which,  probably,  the  Defend- 
ant will  not  object)  that  the  Plaintiff  shall  have  the 
benefit  of  hb  proposed  amendments,  and  that  the  Plain- 

tifi* 
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tifF  pay  the  costs  of  the  Defendant's  application  to 
dismiss,  and  file  a  replication,  and  serve  siibpcenas  to 
rejoin,  in  the  terms  of  the  sixteenth  order. 


The  order  made  was  as  follows  :  —  "  The  Defendant 
John  Wait  consenting  that  the  amendments  made  in 
pursuance  of  the  order  made  in  this  cause,  dated  the  8th 
day  of  May  instant,  shall  stand  as  part  of  the  Plaintiff's 
bill.  His  Lordship  doth  order  that  the  said  order,  and 
also  the  order  made  in  this  cause,  dated  the  8th  day  of 
May  1838,  refusing  the  said  Defendant's  application  to 
dismiss  the  Plaintiff's  bill  for  want  of  prosecution,  be 
discharged.  And  it  is  ordered  that  the  Plaintiff  do  pay 
unto  the  said  Defendant  his  costs  of  the  said  appli- 
casion,"  &c.  "  And  it  is  ordered  that  the  Plaintiff  do 
file  a  replication,  serve  subpcetias  to  rejoin,  and  obtain 
and  serve  an  order  for  a  commission  to  examine  wit- 
nesses, if  he  require  such  commission^  within  three  weeks 
from  this  time,  and  give  rules  to  produce  witnesses  and 
pass  publication  in  Hilary  term  1840,  and  set  the  cause 
down  for  hearing,  and  serve  subpoenas  to  hear  judgment 
returnable  in  Easier  term  1840;  or,  in  default  thereof, 
that  the  Plaintiffs'  bill  do  stand  dismissed  out  of  this 
Court  as  against  the  said  Defendant  with  costs." 


REPORTS 


OF 


CASES 
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HARRIS  V.  START.  isss. 

Aug.  J. 

I^N  the  24th  o(  March  1838  the  PlaintifFs  obtained,  If  an  order  for 
^^^  at  the  Rolls,  upon  petition,  an  order  of  course  for  ^^^^  i^{^ 
the  taxation  of  the  bills  of  costs  of  their  solicitor.     The  tained  of 
solicitor  afterwards  moved,  before  the  Master  of  the  case  in  which 
Rolls,  that  that  order  might  be  discharged,  "  by  reason  jj  ^^^^  ^ 
of  the  same  being  founded   on  untrue  allegations  and  tained  upon 
suggestions."     Upon  this   motion,  the  Master  of  the  ^^^n  it  wUl 
Rolls,  by  an  order  of  the  4th  of  June  1838,  discharged  be  discharged, 
the  order  of  the  24th  of  Marchj  with  costs. 

The  Plaintiffs  now  moved  that  the  order  of  the  4th  of 
June  might  be  discharged ;  but 

The  Lord  Chancellor  refused  the  motion  with 
costs.  His  Lordship  expressed  himself  of  opinion,  that 
the  Master  of  the  Rolls'  order  was  right,   upon  the 

Vol.  IV.  T  merits; 
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merits ;  but  added,  that  whenever  it  should  appear  that 
an  order  for  taxation  which  ought  to  have  been  made 
the  subject  of  a  special  application,  had  been,  never- 
theless, obtained  of  course,  his  Lordship  would  dis- 
charge it  upon  that  ground,  although  the  case  might 
appear  to  be  one  in  which  it  was  proper  that  an  order 
for  taxation  should  be  made,  {a) 


(a)  Accidental  circumstances 
prevented  an  earlier  report  of 
this  case.  The  decision,  how- 
ever, became  very  generally 
known  immediately  after  it  was 


made,  and  it  has  been  acted 
upon  by  the  Master  of  the  Rolls. 
See  Grove  v.  Saruom,  1  Beavan, 
297. 


Nov,  23. 


The  ATTORNEY-GENERAL  v.  BARKER. 


A  relator  and 
Plaintiff*  can- 
not be  heard 
in  person. 


^I^HIS  was  an  information  and  bill ;  the  relator  and 
-■-    Plaintiff  being  Charles  Hand. 

The  cause  now  coming  on  to  be  heard,  the  relator 
and  Plaintiff  appeared  in  person,  to  argue  the  case. 

The  Lord  Chancellor  said  he  could  not  hear  the 
relator  in  person  on  behalf  of  the  Attorney-General, 
and  he  could  not  separate  the  information  from  the  bill, 
so  as  to  hear  him  as  the  Plaintiff  in  the  bill. 


Mi%  Boteler  and   Mr.  Teed  appeared  for  the  De- 
fendant. 
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GRANE  V.  COOPER.  See.  u. 


I 


N  this  case,  the  Lord  Chamcellob  said  that  it  was  When  a  D»- 

now  a  well-established  rule,  that  if  a  Defendant  in  f«'"'"'*  ^  •^ 

'  answer  act- 

his  answer,  after  admitting  the  possession  of  books  and  mitt  the  poe- 
papers  relating  to  the  matters  in  question,  stated  that  ^^X^a^d 
those  books  and  papers  were  in  constant  use  in  his  papers  re- 
business,  and  necessary  for  that  purpose,   the  Court  matters  in 
would,  in  the  first  instance,  give  credit  to  that  statement,  ^"^**??^'*^ 
and  order  that  they  should  be  produced  to  the  Plaintiff  they  are  in 
at  the  place  of  business  at  which  they  were  in  use ;  and  jj^jJiJbMinMi 
that  if  the  Plaintiff  did  not  obtain  a  satisfactory  inspec-  and  necessary 
tion  of  them  there,  it  was  open  to  him  to  come  to  the  ^^^.  ^^ 

Court  for  a  further  order.  C®"^  ^^J. 

orders,  in  the 

first  instance, 
Mr.  Cooper  and  Mr.  Girdlesione,  Mr.  Jacob  and  Mr.  Jf^^dJcSl 

SiifUon^  were  counsel  in  the  case.  to  the  Plaintiff 

at  the  place  of 
business  at  which  they  are  stated  to  be  in  use;  leaving  it  open  to  the  Plaintifl^  if 
he  does  not  obtain  a  satisfactory  inspection  of  them  there,  to  apply  to  the  Court 
for  a  further  order* 
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Nov*  9, 10. 

1859. 
Jan,  15. 

A  testament- 
ary charge  of 
real  estates 
with  the  pay- 
ment of  aebtSy 
generally,  au- 
uioriies  a 
trustee,  to 
whom,  afcer 
imposing  the 
charge,  the 
testator  has 
deyised  the 
estates  upon 
trust  for 
otherpersons, 
to  sell  or 
mortgage 
the  estates 
charged,  and 
exempts  the 
purchaser  or 
mortgagee 
from  liability 
to  see  to  the 
application  of 
the  purchase 
or  mortgage 
money. 


BALL  V.  HARRIS. 

rpHE  facts  of  this  case  appear  in  the  8th  volume  of 
-■-    Mr.  Simons*  reports,  (a) 

The  testator's  grand-daughter  now  appealed  from  the 
Vice-Chancellor's  decree. 

Mr.  Wigram  and  Mr.  WdUcer^  for  the  Plaintifl^  in  sup- 
port of  the  decree. 

Mr.  Jacob  and  Mr.  Stuart^  cotUrd. 

The  argument  turned  principally  upon  the  propriety 
of  the  determination  in  the  case  of  Shaw  v.  Borrer  (6), 
and  upon  the  authorities  referred  to  in  the  discussion 
and  decision  of  that  case ;  and  it  was  urged,  on  the  ap- 
pellant's part,  that,  in  the  present  instance,  the  charge  of 
debts  was  paramount  to  the  devise  to  the  trustees,  and 
was  not  within  the  scope  of  the  trusts  which  they  were 
directed  to  perform.  The  circumstances  under  which 
the  mortgage  was  effected  were  also  made  the  subject 
of  strong  observations  on  the  part  of  the  appellant. 


1859. 
Jan.  15. 


The  Lord  Chancellor. 

The  testator  in  this  case  commences  his  will  by  di- 
recting that  all  his  just  debts,  funeral  and  testamentary 
expenses,  and  the  charges  of  the  probate  of  his  will,  be 
paid.     He  then  gives  some  pecuniary  legacies,  and  an 

annuity 


(a)  8  Sim.  485* 


iff)  1  Keen^  S59. 


CASES  IN  CHANCERY.  S6S 

annuity  to  his  son,  and  to  his  daughter  Jnn  a  dwelling  1 889. 
house  for  her  life ;  as  to  which  house,  after  the  death 
of  AnUi  and  as  to  all  the  rest,  residue,  and  remainder 
of  his  real  and  personal  estate,  after  his  own  death, 
he  gave  and  devised  the  same  unto  and  to  the  use 
of  Thomas  Leatham  and  William  Harris^  their  heirs, 
Sec,  upon  trust  to  permit  his  wife  Mary  Perrey  dur- 
ing her  life,  and  after  her  death  to  permit  his  daughter 
Mary  Siewell  Thompson  to  receive  the  income  after 
payment  of  the  son's  annuity;  and  after  the  death  of 
both,  in  trust  for  his  grand-daughter,  the  appellant 
Elizabeth  Ann  Shewell  Perrey  Tfiompson  absolutely; 
but  if  she  should  die  under  twenty-one,  upon  trust 
to  sell  such  part  as  should  not  have  been  sold  under 
the  power  afterwards  given,  and  to  pay  the  proceeds 
to  his  next  of  kin.  There  was  then  a  power  to  the 
trustees  and  the  survivor,  with  the  consent  of  the 
wife  and  daughter,  to  sell  the  lands  so  devised,  and  to 
invest  the  proceeds  or  any  part  thereof  in  the  purchase 
of  other  lands,  and  again  with  the  like  consent  to  sell 
and  convey  such  last-mentioned  lands ;  and  it  was  de« 
clared  that  the  land  so  to  be  purchased  as  aforesaid,  and 
the  purchase  money  of  all  the  lands  sold  as  aforesaid, 
should  be  upon  the  same  uses  and  intents  and  purposes 
as  his  lands  thereby  devised.  There  was  then  the  usual 
direction,  that  the  receipts  of  the  trustees  should  be  suffi- 
cient discharges  to  a  purchaser. 

The  two  trustees,  Leatham  and  Harris^  and  the  tes- 
tator's wife,  were  appointed  executors  and  executrix. 
Leatham  disclaimed  the  trusts  by  deed;  and  in  1829, 
Harrisj  with  the  consent  of  the  wife  and  daughter,  in 
execution  of  the  trust,  purchased  certain  lands,  which 
were  conveyed  to  him  ^^  to  the  several  uses,  upon  the 
trusts,  and  for  the  several  ends,  intents,  and  purposes, 
and  subject  to  the  powers,  provboes^  limitations,  and 

T  3  declarations 
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1889*       declarations  limited,  expressed,  and  declared  in  and  by 
the  said  will.'* 

In  18S1  Harris  and  Mary  Perrey^  the  executor  and 
executrix,  borrowed  of  the  Plaintiff  a  sum  of  6002. ;  to 
secure  which,  Harris  deposited  with  him  the  title  deeds 
of  the  lands  so  purchased;  and  by  a  memorandum  signed 
by  them  and  the  testator's  daughter,  such  deposit  was 
declared  to  be  for  securing  the  repayment  of  the  600/L 
**  advanced  to  the  executor  and  executrix  for  the  pur* 
pose  of  effecting  the  trusts  of  the  will." 

The  object  of  the  bill  was  to  obtain  the  usual  relief  on 
behalf  of  an  equitable  incumbrancer;  which  the  decree  of 
the  Vice-Chancellor  directed. 

The  appeal  is  by  the  infant  grand-daughter  of  the 
testator,  who,  subject  to  the  life  estates  of  his  widow  and 
daughter,  is  entitled  to  the  lands  devbed,  and  therefore 
to  the  purchased  lands  in  question. 

In  support  of  the  appeal,  it  was  not  disputed  that  the 
directions  in  the  will  constituted  a  charge  of  the  debts 
upon  the  real  estate.  But  it  was  contended,  first,  that 
such  a  charge  did  not  give  a  power  to  sell :  secondly, 
that  if  it  did,  the  lands  purchased  were  not  subject  to 
it ;  and  thirdly,  that  the  power  to  sell,  if  it  existed,  did 
not  authorise  the  mortgage  to  the  Plaintiff. 

The  affirmative  of  the  first  proposition  was  acted 
upon  by  the  Master  of  the  Rolls  in  ShaiD  v.  Borrer{a); 
and  the  real  question  is,  was  that  decision  right?  I 
have  carefully  considered  the  judgment  of  the  Master 
of  the  Rolls  upon  this  point,  and  I  entirely  concur 

with 
(a)  1  Keen^  SS9. 
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with  him  upon  it  The  point  indeed  has  been  long  1839. 
established.  It  arose  directly  in  Elliot  v.  Merryman  (a), 
and,  as  there  laid  down,  has  been  recognised  in  the 
several  cases  referred  to  by  the  Master  of  the  Rolls ;  to 
which  may  be  added  the  opinions  of  Lord  Thurlam 
and  Lord  Hdxm  in  Bailey  v.  Ekins  (5),  and  Dolton  v. 
Henoen  {c) ;  for  although  the  point  in  some  of  those 
cases  was,  whether  the  purchaser  was  bound  to  see  to 
the  application  of  the  purchase  money,  the  decision  that 
he  was  not  assumes  that  the  sale  was  authorised  by  the 
charge  in  the  will  of  the  debts  upon  the  estate ;  that  is, 
that  the  charge  of  die  debts  upon  the  estate  was  equiva- 
lent to  a  trust  to  sell  for  the  payment  of  them. 

This  case,  indeed,  is  free  from  the  difficulty  which  has 
occurred  in  some  others,  for  Harris  is  devisee  in  trust 
of  the  legal  fee ;  and  it  being  established  that  the  will 
chai^ges  the  estate  with  the  payment  of  the  debts,  it 
follows  that  Harris^  being  trustee  for  that  purpose,  must 
have  the  power  of  executing  his  trust. 

Such  being  my  opinion  as  to  the  effect  of  the  charge 
of  the  debts  upon  the  estate,  it  is  unnecessary  to  advert  to 
the  express  power  to  sell  with  the  approbation  of  the 
widow  and  daughter,  both  of  whom  are  parties  to  the 
deposit  of  the  deeds  with  the  Plaintiff;  for  it  cannot  be 
doubted  but  that  the  purchased  lands  are  subject  to  the 
same  trusts  as  the  land  devised ;  —  and. this  disposes  of 
the  second  point 

The  third  point  is  equally  untenable ;  viz.  that  the 
right  of  the  trustee  to  sell  did  not  authorise  the  mort- 
gage*    So  long  ago  as  the  case  of  Mills  v.  Banks  {d\ 

in 

(a)  Barnard,  78.  (c)  6  Mad.  9. 

{b)  7  Ve$.3\9.    See  p.  325.  ((/)  J  P.  W.  l.    See  p.  9. 
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1839.  in  1724)  it  seems  to  have  been  assumed  as  settled  that 
<^a  power  to  sell  implies  a  power  to  mortgage,  which 
is  a  conditional  sale;"  and  no  case  has  been  quoted 
throwing  any  doubt  upon  that  proposition.  But  this  is 
not  a  mere  power  to  sell ;  it  is  a  trust  to  raise  money 
out  of  the  estate  to  pay  debts.  It  would,  indeed,  be 
most  injurious  to  the  owners  of  estates  charged  if  the 
trustee  could  effect  the  object  of  his  trust  only  by  selling 
the  estate. 

This  view  of  the  case  makes  it  unnecessary  to  con* 
sider  the  observation  urged  on  behalf  of  the  Appellant, 
that  three  years  had  elapsed  since  the  death  of  the  tes- 
tator, and  that  it  was  not  alleged  that  the  600/.  was 
wanted  for  the  payment  of  debts.  It  was  not  necessary 
to  allege  what  it  was  not  necessary  to  prove ;  and  the 
consequence  of  holding  that  the  trustee  was,  by  the  will, 
authorised  to  sell  to  pay  debts,  is,  that  the  purchaser  was 
not  bound  to  see  to  the  application  of  the  purchase- 
money. 

It  was  argued  that  as  the  late  act  of  3  &  4  JV.  4. 
c.  104.  subjected  freehold  lands  to  the  payment  of  all 
debts,  the  effect  of  the  decree,  if  supported,  would  be 
to  make  all  estates,  whether  settled  or  not,  subject  to 
sale :  but  it  is  clear  that  no  such  consequence  will  follow. 
That  act  makes  freehold  estates  subject  to  simple  con- 
tract debts,  which  were  before  subject  to  specialty  debts ; 
but  it  applies  only  to  estates  which  the  testator  has  not 
charged  with,  or  devised  subject  to,  the  payment  of  his 
debts.  The  objection  assumes  that  all  estates  liable  to 
the  payment  of  debts  will  be  subject  to  be  sold  without 
the  intervention  of  a  court  of  equity ;  but  the  act  ex- 
pressly excludes  any  such  result ;  and  the  rule  that  a 
charge  of  debts  is  equivalent  to  a  trust  to  sell  for  the 
payment  of  them  leaves  the  distinction  between  estates 

subjected 
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sabfected  to  the  payment  of  debts  by  the  will  of  the 
debtor  and  estates  subject  to  debts  by  the  operation  of 
laww  precisely  as  it  was  before  the  late  act. 

Hairing  been  led,  in  considering  this  case,  to  look  at 
the  printed  report  of  my  judgment  in  Mirehouse  v. 
Sux^i/k  (a),  I  am  glad  to  take  this  opportunity  of  correct- 
ingf  axm  error  in  the  printing  in  the  last  line  of  page  708 
of  tb  ^  second  volume  of  Messrs.  Mylne  4*  Grains  Reports^ 
wkich^  though  only  of  one  letter,  makes  the  sentence 
express  an  opinion  directly  the  reverse  of  what  I  did 
express.  The  woid  now  is  printed  for  the  word  not. 
Upon,  reading  the  sentence,  as  printed,  I  was  certain 
^t  ^faere  must  be  some  mistake,  and  upon  referring  to 
^  x^ote  of  my  judgment  I  find  that  the  word  is  not. 


S99 
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Ball 

V, 

Haams* 


«  appeal  must  be  dismissed  with  costs. 

(a)  2  Mylne  ^  Crmg^  695. 


DENT  V.  BENNETT. 


1.8S8. 
Nov.  19,  20, 

rl859. 
ttiS  was  a  suit  to  restrain  the  Defendant  from  pro-      •^«»«  ^9. 

ceedinc  in  an  action  at  law  upon  a  written  aizree-  Agreement 

®/  ^  ^ ^         obtained  by  a 

"^^t  in  his  favour,  alleged  to  have  been  entered  into  surgeon  from 
^y   Jonathan  Dent,  of  whose  will  the  PlaintiflF  was  the  «e^t"  wSt, 
^^^cutor,  and  to  have  the  alleged  agreement  delivered  upon  the 
^P  to  be  cancelled.  Sc"court  was 

The  >Ati>fied  that 
the  patient 
^^er  did  agree  to  or  intend  to  direct  what' in  the  alleged  agreement  be  was  repre- 
^'^[^ed  as  agreeing  to  and  directing,  and  that  his  signature,  if  genuine,  must  have  been 
^^ined  by  frauds  or  under  such  circumstances  as  rendered  it  the  duty  of  a  court 
m^'^3^  to  protect  the  patient  and  his  estate  from  being  prejudiced  by  it. 
f  nis  relief  stands  upon  a  general  principle  applying  to  all  the  variety  of 
ndoQs  in  which  dominioo  may  be  exercised  by  one  person  over  another. 


re- 
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1898.  The  terms  of  the  agreement,  and  the  statements  of  the 

Defendant's  answer  to  the  original  bill  with  respect  to  it, 
appear  in  Mr.  Simon^  report  of  the  proceedings  before 
the  Vice-Chancellor  upon  the  question  of  dissolving  the 
common  injunction  upon  the  coming  in  of  that  an- 
swer, {a) 

The  bill  was  afterwards  amended,  and  the  Defendant 
put  in  his  answer  to  the  amended  bill  on  the  SOth  of 
May  1836.  In  this  answer  the  Defendant  admitted 
that  Crcnoder^  the  person  in  whose  presence  the  agree- 
ment was  stated  to  have  been  signed,  did  not,  at  that 
time,  put  his  name  or  any  initials  or  mark  on  the  agree- 
ment, but  paid  minute  attention  to  the  testator's  signa^ 
ture,  and  that  the  Defendant  remained  with  the  testator 
for  about  half  an  hour  after  he  had  signed  the  same, 
without  having  the  agreement  witnessed  or  signed  by 
Cramder  or  himself;  and  that  he  took  it  away  without 
having  signed  it,  and  kept  it  until  the  testator's  death ; 
and  he  believed  the  testator  had  no  copy,  the  original 
draft  having  been  burnt  by  the  Defendant  in  the  tes- 
tator's presence,  immediately  after  its  contents  had  been 
fairly  copied  for  the  testator's  signature. 

Some  evidence  was  afterwards  taken,  the  particulars 
of  which  will  be  found  in  the  Lord  Chancellor's  judg- 
ment 

The  cause  now  came  on  to  be  heard. 

Mr.  Knight  Bruce^  Mr.  BetheU,  and  Mr.  Wright^  for 
the  Plamti£P. 

Mr.  Wigram  and  Mr.  Stuart^  for  the  Defendant. 

In 

{a)  7  iSiMi,  689. 
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In  the  coarse  of  the  argument  the  following  cases 
were  cited  and  commented  upon;  Fillers  v.  Beati^ 
mont  (a),  Bridgman  v.  Green  (6),  Gibson  v.  Jeyes  {c)i 
Harris  v.  Tremenheere  [d\  Huguenin  v.  Baseley  (e)y 
GriffUAsY.  Robins  {g\  Lord  Selsey  v.  Bkoades  (A),  Pop^ 
ham  V.  Brooke  (/),  Earl  of  Winchilsea  v.  Garetty  (A), 
Niixl  V.  FiamgAa»(/),  Pratt  v.  Barker  {m),  Hunter  v, 
Atkins  {n\  Simpson  v.  Ztor^f  Honoden.  (o) 


18S9. 


7%e  Lord  Chancellor. 

The  object  of  this  bill  is  to  have  a  certain  agreement, 
allied  to  have  been  signed  by  the  Plaintiff's  testator, 
delivered  up  to  be  cancelled;  and  for  an  injunction 
against  an  action  at  law  upon  it.  The  Vice-Chancellor 
granted  the  injunction,  which  has  not  been  dissolved ;  and 
the  question  now  is,  upon  the  pleadings  and  proofs  in 
the  cause,  whether  the  Plaintiff  is  entitled  to  have  the 
agreement  delivered  up. 


1839. 
Jan.  89* 


The  Defendant  was  a  surgeon  and  apothecary,  who 
had,  in  the  year  1827,  attended  the  testator,  Jonatlian 
Denti  in  what  is  represented  to  have  been  a  dangerous 
attack  and  illness.  The  agreement  is  dated  the  15th  of 
September  1829,  at  which  time  the  testator  was  in  his 
eighty-sixth  year;  so  that,  according  to  the  usual 
course  of  nature,  what  might  remain  to  him  of  life 
must  have  been  supposed  to  be  confined  to  a  very  short 

time 


(fl)  1  Vern,  100. 
(i)  S  Ves.  sen.  627. 

(c)  eVei.^ea. 

\d)  \S  Ves.  34. 
\e)  14  Vet.  27 5. 
(£)  5  Mad.  191. 
(A)  2S.4^S.  41. 


(i)  5  Ruts.  8. 

(Ar)  1  Mylne  4*  Keen^SSS. 

(I)  S  JBligh  y.  S.  SOS. ;  and 

7  JBligh  N.  S.  596. 

(m)  1  Sim.  1.;  and  4i2t»ff.507. 

(n)  5  Mylne  j*  Keen,  113. 

(o)  3  Mylne  4>  Craig,  97. 
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18S9.  time  from  that  period;  yet,  by  the  agreement,  if  it  is 
to  be  looked  at  as  a  contract  for  value,  the  testator 
agrees  to  pay  to  the  Defendant  25,000/L  for  the  medical 
and  surgical  assistance  of  the  Defendant  during  the  re- 
mainder of  the  testator's  life. 

The  testator  had  employed  the  Defendant  for  some 
years  before,  and  must,  therefore,  have  known  at  what 
rate  those  medical  and  surgical  services  might  be  secured. 
The  Defendant's  books  have  been  produced,  and  show 
that,  except  upon  the  occasion  of  the  illness  in  1827, 
when  the  charge  was  about  SO/.,  the  Defendant's  annual 
bills  were  exceedingly  small ;  and  at  the  date  of  the 
agreement  the  testator  is  represented  as  being  in  good 
health.  As  a.contract,  therefore,  for  value»  the  transaction 
is  more  extravagantly  absurd  than  any  that  has  come 
under  my  notice;  and  if  the  case  rested  upon  that,  would 
only  require  to  be  stated ;  and  yet  the  Defendant,  in  his 
answer,  insists  '*  that  25,000/.  was,  in  fact,  no  more  than 
a  reasonable  compensation  to  be  paid  to  this  Defendant 
for  the  professional  services  stipulated  for  by  this  De- 
fendant, and  for  the  medicines  to  be  provided  for  the 
said  testator  on  the  part  and  at  the  expense  of  this  De- 
fendant." It  is  hardly  worth  while  to  observe  that  the 
Defendant,  according  to  his  own  statement,  took  away 
the  agreement,  after  the  testator  had  signed  it,  without 
signing  it  himself,  and  that  the  testator  never  had  any 
means  in  his  power  of  enforcmg  the  stipulation  sup- 
posed to  be  of  so  much  value. 

The  agreement,  however,  professes  to  be  founded  not 
only  upon  the  consideration  of  the  future  services  so 
secured,  but  upon  the  gratitude  and  respect  of  the  tes- 
tator to  the  Defendant  for  past  services,  for  having  saved 
his  life  when  in  the  greatest  danger. 

It 
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It  has  been  said  in  many  cases^  particularly  in  Bridge  18^9. 
nuzn  V.  Green  (a),  that  this  Court  will  not  sufiTer  one  to 
take  a  conveyance  for  consideration,  and  afterwards  to  set 
it  up  as  a  gift.  In  this  case,  however,  both  considerations 
are  stated  upon  the  agreement  itself.  Notwithstanding 
the  ground  of  bargain  relied  upon  in  the  answer,  I  con- 
sider that  consideration  so  absolutely  nominal  —  for  I 
am  not  now  considering  the  legality  of  it  —  that  the 
agreement  must,  I  think,  be  looked  at  as  purely  volun- 
tary, and  as  a  gratuitous  reward  for  past  services.  In 
what  way  this  Court  would  have  dealt  with  a  voluntary 
and  gratuitous  contract  for  such  a  purpose,  if  there  had 
been  nothing  else  in  the  case,  it  is  not  necessary  to 
discuss,  because  there  are  other  circumstances  in  the 
case,  amply  sufficient  to  support  the  decree  I  propose  to 
pronounce. 

What  is  the  case,  independently  of  disputed  facts? 
A  medical  attendant  obtains  from  his  patient,  eighty- 
five  years  of  age,  an  agreement  to  pay  him  25,000/.  for 
services  completed  two  years  before,  the  regular  charge 
for  which  had  been  previously  paid ;  and  this,  privately, 
without  tlie  intervention  of  any  third  person,  and  care- 
fully concealed  until  after  the  death  of  the  patient.  Of 
such  a  case  it  may,  at  least,  be  said,  in  the  language  of 
Lord  EtdoTij  in  Gibson  v.  Jeyes  (&),  that  **  those  who 
meddle  with  such  transactions  take  upon  themselves  the 
whole  proof  that  the  thing  is  righteous ;  *'  but  so  far 
from  the  Defendant  having  succeeded  in  doing  this,  the 
evidence  in  the  cause  proves  the  reverse. 

I  must,  however,  first  observe  upon  a  provision  in 
the  agreement,  strongly  proving  that  the  testator,  if  he 
ever  did  sign  it,  had  nothing  to  do  with  its  composition 

or 
(a)  S  Fes.  sen.  627.  (6)  6  Vet.  966.   See  p.  376. 
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18S9.  or  provisions.  It  is  part  of  the  agreement  that  the 
259000/.  shall  be  paid  six  months  after  the  testators 
death,  ^independent  of  any  will  or  wills  the  said 
Jonathan  Dent  has  made  or  may  hereafter  make  after 
the  date  hereof."  The  reason  for  getting  the  testator 
to  sign  an  agreement  instead  of  a  testamentary  paper 
for  the  same  pui*pose  is  obvious.  A  testamentary  paper^ 
if  the  testator  knew  any  thing  about  it,  might  have 
been  purposely  revoked,  or,  although  he  kbew  nothing 
about  it,  might  be  revoked  by  any  general  alteration  of 
any  will  he  might  have  made;  but  why  insert  this  pro- 
vision into  the  agreement  ?  If  the  testator  knew  any 
thing  about  the  matter,  it  was  wholly  useless ;  because^ 
knowing  what  he  had  done,  and  master  of  what  he 
might  afterwards  do  by  his  testamentary  disposition,  it 
was  absurd  to  introduce  this  provision  into  the  agree- 
ment. But  the  Defendant  did  not  know  whether  the 
testator  had  not  left  him  a  legacy  in  some  existing  will, 
and  might  hope  that,  ignorant  of  the  contents  of  this 
agreement,  he  might  do  so  in  some  future  testamentary 
paper,  and  therefore  introduced  this  provision  for  the 
purpose  of  securing  to  himself  all  that  the  testator  might 
give  him  by  will,  as  well  as  all  that  the  agreement  pro- 
posed to  secure  to  him. 

Looking  at  this  agreement  as  given  out  of  gratitude 
for  past  services,  the  evidence  in  the  cause,  as  to  which 
there  is  no  question,  being  documentary,  and  applying 
to  periods  before  and  after  the  date  of  the  agreement, 
appears  to  me  conclusive  to  prove  that  the  testator's 
mind  and  will  were  strangers  to  what  that  paper  con- 
tains. It  appears  that  in  1828,  just  after  the  services  of 
1827,  under  all  the  influence  of  that  pleasure  which 
may  be  supposed  to  arise  from  the  enjoyment  of  life 
unexpectedly  preserved,  and  of  gratitude  to  the  person 
by  whom  the  preservation  of  it  had  been  effected,  the 

testator 
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testator  was  so  little  disposed  to  shew  his  gratitude  to  18S9« 
the  Defendant  by  any  extraordinary  remuneration)  that 
he  caused  a  communication  to  be  made  to  him^  of  the 
12th  of  Naoember  1828,  requesting  that  he  would  not 
continue  his  visits  if  he  proposed  to  charge  for  them ; 
and  fi-om  his  own  letter  of  March  1828,  exhibit  R.,  it 
appears  that  he  was  aware  that  those  who  were  then 
acting  for  the  testator  had  paid  the  Defendant's  bill, 
intending  to  conceal  the  amount,  which  was  only  40/«9 
from  him,  the  words  being,  <^  I  told  Mr.  Dent  yesterday 
you  had  settled  with  me,  therefore  you  must  make  what 
charge  to  him  you  think  will  do."  Again,  in  Febnuay 
1829,  before  the  date  of  the  agreement,  the  testator  lent 
to  the  Defendant  150/.,  and  took  his  own  bond  for  it; 
but  in  18SS,  having  advanced  to  him  another  sum  of 
150/i,  he  required  his  bond,  with  three  sureties,  although 
the  repayment  was  not  to  be  required  for  three  years 
and  six  months,  before  which  time,  when  the  testator, 
if  he  lived,  would  be  eighty-nine,  it  was  all  but  certain 
that  the  testator  would  be  dead,  and  the  Defendant 
therefore  entitled  to  the  25,000/.  under  the  agreement 

These  facts  not  only  exhibit  a  state  of  the  testator's 
mind  and  feelings  towards  the  Defendant  wholly  incon* 
sistent  with  that  exuberance  of  gratitude  and  generosity 
which  could  alone  have  rendered  the  alleged  agreement 
inteUigible;  but  they  prove,  which  is  even  more  import- 
ant, a  knowledge  in  the  Defendant  that  such  was  the 
state  of  his  mind  and  feelings,  and  a  dealing  between 
him  and  the  testator  which  could  not  have  taken  place 
if  the  testator  had  knowingly  become  a  party  to  the 
agreement  of  1829. 

There  is  an  absence  of  all  evidence  of  the  testator 
having  at  any  time  recognised,  or  in  any  manner  given 
any  proof  of  approval  of  the  agreement,  or  of  any  con« 

sciousness 
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sciousness  of  its  existence ;  but  there  is  evidence  of  the 
Defendant  having,  by  continuing  to  charge  the  testator 
in  his  books,  acted  as  if  no  such  agreement  existed,  or 
was  likely  to  be  carried  into  effect. 


But  what  is  the  Defendant's  own  statement  of  the 
circumstances  under  which  this  agreement  was  made  ? 
He  says  that  it  was  settled  and  prepared  when  he  was 
alone  with  the  testator ;  that  from  the  time  when  it  was 
signed  it  was  in  his  own  possession,  no  copy  being  in  the 
possession  of  the  testator ;  and  that  it  was  carefully  con- 
cealed, at  the  testator's  request,  as  he  says,  until  after  the 
testator's  death.  It  appears  that  the  testator  was  in  the 
habit  of  employing  Mr.  Browny  his  confidential  solicitort 
in  the  most  minute  transactions,  for  which  purpose  he 
passed  several  hpurs  with  him  one  day  in  every  week ; 
and  what  is  the  reason  alleged  for  concealing  this 
agreement  from  Mr.  Brown  ?  Why,  because  Mr.  Brawn 
and  the  Defendant  were  at  variance,  and  because  the 
Defendant  was  afraid  that  Mr.  Brown  might  exert  his 
influence  to  his  prejudice,  the  testator  being,  as  it  was 
alleged,  much  under  his  control.  According,  then,  to 
the  Defendant's  own  case,  the  testator  was  a  person  so 
likely  to  be  influenced  by  another  in  a  matter  of  so 
much  importance  as  the  disposition  of  25,000/.,  that 
there  was  danger  of  his  being  induced  not  to  give  it  as 
he  had  intended:  but  if  so,  was  he  not  also  liable  to  be 
induced  by  some  means  to  agree  to  give  it  otherwise 
than  he  would  have  done  if  properly  advised  ? 


It  was  argued,  upon  the  authority  of  the  civil  law  and 
of  some  reported  cases,  that  medical  attendants  were, 
upon  questions  of  this  kind,  within  that  class  of  persons 
whose  acts,  when  dealing  with  their  patients,  ought  to 
be  watched  with  great  jealousy.  Undoubtedly  they 
are ;  but  I  will  not  narrow  the  rule  or  run  the  risk  of  in 

any 
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any  degree  fettering  the  exercise  of  the  beneficial  juris-  1839. 
diction  of  this  Court  by  any  enumeration  of  the  descrip- 
tion of  persons  against  whom  it  ought  to  be  most  freely 
exercised.  "  The  relief,"  —  as  Sir  S.  Romilly  says  in  his 
celebrated  reply  in  Huguenin  v.  BaseUy  (a)  (from  hearing 
which  I  received  so  much  pleasure  that  the  recollection 
of  it  has  not  been  diminished  by  the  lapse  of  more  than 
thirty  years),  —  ^^  the  relief  stands  upon  a  general  prin- 
ciple, applying  to  all  the  variety  of  relations  in  which 
dominion .  may  be  exercised  by  one  person  over  an- 
other;" and  when  I  find  an  agreement,  so  extravagant 
in  its  provisions,  secretly  obtained  by  a  medical  attend- 
ant firom  his  patient  of  a  very  advanced  age,  and  care- 
fully concealed  from  his  professional  advisers  and  all 
other  persons,  and  have  it  proved  that  the  habits, 
views,  and  intentions  of  the  testator  were  wholly  incon- 
sistent with  those  provisions,  I  cannot  but  come  to  the 
conclusion  that  the  medical  attendant  did  obtain  it  by 
some  dominion  exercised  over  his  patient  How  it  was 
effected,  whether .  by  direct  fraud,  or  by  what  other 
means,  the  Defendant  has,  by  the  secrecy  of  the  trans- 
action, prevented  my  having  any  direct  testimony.  By 
that  be  cannot  profit;  the  conclusion  being,  I  think, 
satbfactorily  established. 

It  was,  indeed,  argued  that  the  relation  of  medical 
attendant  and  patient  had  ceased,  before  the  date  of  the 
agreement,  by  that  very  notice  to  discontinue  his  visits, 
to  which  I  have  before  adverted.  The  relation  does 
not  cease  because  the  patient  has  not  medicine  actually 
administered  to  him  at  the  time,  any  more  than  the 
relation  of  attorney  and  client  ceases  because  no  suit 
may  be  actually  in  progress.  If  it  were  otherwise,  I  do 
not  know  that  it  would  have  made  any  difference ;  but 

I  think 


(a)  14  Vei.  277.     See  pp.  285»  286. 

Vol.  IV.  U 
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1899.  I  think  that  the  existence  of  the  relation  of  medical  at- 
tendant and  patient  is  not  only  proved  by  the  evidence, 
but  by  the  very  agreement  itself. 

The  Vice-Chancellor  has  expressed  a  strong  opinion 
as  to  the  illegality  of  the  agreement  in  point  of  law. 
I  abstain  from  saying  any  thing  upon  that  subject ;  be- 
cause, if  that  had  been  the  only  question  in  the  cause,  I 
should  probably  have  permitted  the  action  to  proceed, 
according  to  the  principle  upon  which  I  acted  in  Simps(m 
v.  Lord  Hawdeth,  (a)  But  as  I  am  of  opinion  that  there 
are  grounds  for  the  interposition  of  this  Court,  quite 
independent  of  the  question  whether  the  agreement  be 
illegal  upon  the  face  of  it,  and  therefore  void  at  law, 
that  case  has  no  application  to  the  present 

For  a  similar  reason,  I  abstain  from  examining  the 
evidence  as  to  whether  the  testator  did  or  did  not  sign 
the  alleged  agreement;  because,  if  the  case  was,  in  my 
opinion,  to  turn  upon  that,  I  should  have  left  that  to  the 
decision  of  a  jury.  I  cannot,  however,  but  observe  upon 
the  inconsistency  between  the  statements  in  the  Defend- 
ant's answer  and  those  of  his  only  material  witness.  Cram' 
den  The  Defendant  says  that  a  maid-servant  opened 
the  door  on  the  1 5  th  of  September  ;  and,  after  stating  what 
passed  in  the  presence  of  Ciamder^  says  that  he  had  set 
forth  all  that  took  place :  but  Craooder^  making  his  depo- 
sition at  a  subsequent  period,  says  that  the  testator  him- 
self opened  the  door  on  the  15th,  and  that  the  Defendant 
said  to  him,  after  the  agreement  had  been  signed,  that 
it  was  a  20,000  pounder.  It  was  argued  that  Crcfwder 
ought  to  be  believed  in  saying  this,  because  he  has  de- 
clined identifying  the  agreement  It  is,  however,  to  be 
observed,  that  the  fact  to  which  he  has  declined  to 

swear 
(«)  5  Myhie  ^  Crmg,  97. 


Bennett. 
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swear  is  capable  of  being  disproved  by  living  witnesses,        18S9* 
and  several  have  given  testimony  for  that  purpose ;  but        tT^'^'^ 
those  two  facts  to  which  he  has  sworn,  being  stated  to      _    v. 
have  passed  in  the  presence  only  of  the  testator,  who  is 
dead,  and  of  the  Defendant,  no  danger  to  himself  could 
arise  from  his  evidence,  though  it  should  not  be  true. 

My  judgment,  however,  does  not  proceed  upon  the 
ground  that  the  agreement  was  not  signed  by  the  tes- 
tator, or  that  it  is  illegal,  and  therefore  void  upon  the  face 
of  it :  but  upon  this,  that  I  am  satisfied,  from  the  internal 
evidence  afibrded  by  the  document,  and  from  other  facts 
as  to  which  there  is  no  dispute,  that  the  testator  never 
did  agree  to,  or  intend  to  direct,  what  in  that  paper  he 
b  represented  as  agreeing  to  and  directing;  and  that  his 
signature  to  that  paper,  if  he  ever  did  sign  it,  must  have 
been  obtained  by  fraud,  or  under  such  circumstances  as 
render  it  the  duty  of  a  court  of  equity  to  protect  the 
party  signing  it,  and  bis  estate,  from  being  prejudiced 
by  it* 

I  therefore  make  the  decree  prayed  for,  with  costs. 


U  2 
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18S9. 


Feb.  13. 


HAWKINS  «.  HALL. 


A  subpoena 
for  costs  can-' 
not  be  served 
upon  a  party 
who  is  in 
custody  under 
an  irr^ular 
attachment 
sued  out  by 
the  party  serv- 
ing him  with 
such  subpoena. 
SemUe^  that 
the  service 
would  also  be 
bad  if  the  De- 
fendant was  in 
irregular  cus- 
tody at  the 
suit  of  any 
other  person. 


npHE  facts  of  this  case  appear  in  the  first  volttme  of 
-*"    Mr.  Beavan^s  Reports,  (a) 

The  Defendant  now  moved  that  the  Master  of  the 
Rolls'  order  might  be  discharged. 

Mr.  Wakefield  and  Mr.  Richardsy  in  support  of  the 
motion,  did  not  dispute  the  decision  of  the  Master  of  the 
Rolls,  as  to  the  irregularity  of  the  service  of  a  subpcenm 
for  costs,  out  of  the  jurisdiction  of  the  Court;  but  they 
contended  that  there  was  no  authority  or  principle  which 
justified  a  decision  that  service  6f  a  subpoena  for  costs 
upon  a  party  in  custody  was  irregular,  and  that  it  was 
every  day's  practice  to  serve  a  subpoena  for  costs  upon  a 
person  in  the  custody  of  the  common  law. 


The  Lord  Chancellor. 

The  objection  here  is,  that  the  party  was  in  illegal 
custody,  and  that  the  author  of  the  illegal  custody  was 
taking  advantage  of  it 

Mr.JRf/m5,  contra^  cited  ArchboUCs  Practice^  K.  B. 
p.  77«}  and  Reg.  Mich,  term,  1 5  Car.  2.  sect  2.,  WeUs 
V.  Gumey  (i),  Webb  v.  Dorwell  (c),  Reg.  E.  T.  32  G.  2- 
1759,  1  Botfs  Crown  Office  and  Sessions  Practice^  426*9 
Rex  V.  Blake,  (d) 


Mr. 


(a)  1  Beavan^  '73m 
(6)  B  B.^  C.  769. 


(c)  Barnes,  400. 

(d)  AB.^Ad.  355. 
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Mr.  Wakefield,  in  reply.  1839. 

The  Lord  Chancellor. 

I  am  called  upon  to  decide  this  case  in  the  absence 
of  any  authority  applicable  to  it  on  either  side ;  and  if  I 
had  any  expectation  of  finding  such  authority,  I  would 
postpone  my  decision.  At  present,  however,  I  think 
the  case  is  very  clear.  I  think  this  attachment  is  bad 
upon  general  principle,  and  with  reference  to  the  prac- 
tice of  this  Court.  The  general  principle  is,  that  the 
author  of  wrong,  who  has  put  a  person  in  a  position  in 
which  he  had  no  right  to  put  him,  shall  not  take  ad- 
vantage of  that  illegal  act ;  and  the  Court  would  not 
allow  a  party  to  take  advantage  of  that  illegal  act,  even 
although  he  were  not  himself  the  author  of  it. 

It  being  admitted,  in  the  present  case,  tjhat  the  cus- 
tody was  an  illegal  custody,  of  which  the  party  who 
made  the  demand  was  himself  the  author,  it  is  no 
answer  to  that  to  say  that  you  may  serve  the  subpoena 
for  costs  upon  a  person  in  a  particular  custody.  That 
means  a  custody  in  which  he  is  not  improperly  placed ; 
and  further,  it  is  not  a  custody  in  which  he  is  placed  by 
the  party  himself.  I  therefore  think  this  is  an  attempt 
to  take  advantage  of  a  man's  own  wrong ;  and  that,  if 
it  were  allowed  to  succeed,  it  would  lead  to  great  irre- 
gularity and  injustice.  ; 

Upon  the  other  ground,  namely,  the  practice  of  this 
Court,  I  am  also  of  opinion  that  this  attachment  can- 
not stand.  The  practice  of  this  Court  does  not  permit 
an  attachment  to  issue  upon  a  mere  order  to  pay. 
There  must  be  an  intermediate  proceeding,  for  the  pur- 
pose of  giving  the  party  an  opportunity  of  complying 
with  the  order ;  and  the  Court  therefore  requires  that  he 

U  3  should 
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should  be  served  with  a  subpoena,  and  that  a  demand 
should  be  made  upon  him ;  for  it  is  obvious  that  he 
may  have  the  means  of  payment.  Now  I  cannot  think 
that  the  order  can  have  been  executed  in  a  proper  mode^ 
if  the  party  obtaining  it  has  prevented  the  other  party 
from  having  the  means  of  complying  with  it. 

If,  therefore,  there  had  been  no  general  principle  ap- 
plicable to  arrests  in  this  Court,  and  in  all  courts,  I 
think  there  would  be  enough  upon  the  practice  of  this 
Court  to  shew  that  this  attachment  must  be  set  aside. 

The  order  for  the  attachment  must  be  discharged 
with  costs. 

Mr.  Wakefield  applied  that  the  costs  which  the  De- 
fendant was  now  ordered  to  pay  might  be  set  oiF  against 
the  costs  due  to  the  Plaintiff,  for  which  the  subpoena 
had  issued,  and  the  Lord  Chancellor  acceded  to  his 
application. 


Jan.  31. 
Feb.  13. 


PRICE  V.  DEWHURST. 


Tlie  common   HpHE  Lord  Chancellor's  decision  in  this  cause,  dis- 

undertaking,        1. 
upon  an  ap- 
peal, to  pay 
such  costs  (if 
any)  as  the 
Court  shall 
think  fit  to 
award  in  re- 
spect of  any 
proceedings 
Dad  since  the 
decree,  applies 

only  to  costs  incurred  in  the  prosecution  of  the  decree^  and  not  to  the  cof 
the  appeal. 


missing  the  appeal  with  costs,  has  been  reported  in 
a  former  part  of  this  volume,  (a) 

When  the  petition  of  appeal  was  presented,  the  Lord 
Chancellor  made  the  usual  order  upon  it,  that  it  should 

be 

(a)  See  p.  76.  nprh. 
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be  set  down  to  be  heard,  on  the  petitioner,  or  his  clerk  in  ^  1 839. 
court,  **  subscribing  the  petition,  and  thereby  consenting 
to  pay  such  costs  (if  any)  as  the  Court  should  award  in 
respect  of  any  proceedings  had  since  the  decree,  and 
upon  his  depositing  20/.  with  the  Registrar/'  The  ap« 
pellant  himself  resided  out  of  the  jurisdiction ;  but  his 
clerk  in  court  subscribed,  in  his  own  name,  an  under- 
taking at  the  foot  of  the  petition,  in  the  form  above 
stated,  before  the  appeal  was  set  down. 

Mr.  Wigram  now  moved^  on  behalf  of  the  respondents, 
that  their  costs  of  the  appeal,  which  had  been  taxed  at 
50/.  25.,  nught  be  paid  by  the  Appellant's  clerk  in  court. 
He  referred  to  the  4<2d  of  Lord  Lyndhursfs  orders,  and 
relied  upon  the  terms  of  the  order  and  undertaking  at 
the  foot  of  the  petition,  as  being  quite  explicit  and  un- 
equivocal, and  as  creating  a  personal  liability  on  the 
party  by  whom  the  undertaking  was  signed;  Pell  v. 
Stephens,  {a)  The  practice  of  some  clerks  in  court, 
who,  with  a  view  to  escape  this  very  liability,  signed  it 
in  the  following  form,  —  **  I  consent  for  the  Appellant 
A.  B,j  as  his  clerk  in  court,"  though  not  resorted  to  in 
this  instance,  shewed  what  was  the  understanding  in  the 
Six-clerks'  office. 

Mr.  SkarpCf  contri* 

The  undertaking  is  not  to  pay  the  costs  of  the  appeal, 
but  *^  such  costs,  if  any  J  as  the  Court  shall  award  in  re- 
spect of  any  proceedings  had  since  the  decree J^  It  applies, 
therefore,  in  terms,  to  such  costs  only  as  may  be  incurred 
between  the  making  of  the  decree  and  the  hearing  of 
the  appeal,  and  it  was  intended  to  guard  against  the 
mischief  which  the  party  in  possession  of  and  working 

the 
(d)  S  Mjflne  Sf  Keen,  534. 
U  4 
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1889.  ^  the  decree  might  sustain,  from  the  delay  of  his  ad- 
versary in  prosecuting  an  appeal.  That  mischief  was 
particularly  observed  upon  by  Lord  Hardwicke  in  Cm- 
nyngham  v.  Cunyngham  {a),  and  his  Lordship's  observ- 
ations in  that  case  probably  led  to  the  practice  of  requir- 
ing this,  which  Lord  Eldorif  in  Fowles  v.  Young  (A),  calls 
^^  the  modem  undertaking  upon  a  rehearing."  Mr. 
Fesei/y  in  his  note  to  the  latter  case,  and  Mr.  BeameSy  in 
his  collection  of  the  Orders  of  the  Court  (c),  refer  the 
practice  to  some  general  order;  but  no  such  general 
order  can  be  found;— the  orders  which  they  cite  re- 
lating only  to  the  costs  of  appeals,  and  not  to  inter- 
mediate costs.  Besides,  the  clerk  in  court,  who  was 
anciently  no  more  than  the  solicitor  of  the  party,  merely 
signs  the  undertaking  as  an  officer  of  the  court,  and  as 
the  agent  and  on  the  behalf  of  his  client;  not  for  the 
purpose  of  making  himself  personally  responsible. 

7^e  Lord  Chancellor  said,  that  before  determining 
the  question,  he  should  cause  the  general  order  to  be 
searched  for,  and  also  direct  an  inquiry  into  the  prac- 
tice. 


The  Registrar,  Mr.  Colvillej  subsequently  informed 
the  Court  that  after  the  most  diligent  search  no  such 
general  order  as  that  referred  to  could  be  found.  He 
also  handed  up  a  note,  stating  the  course  which  had 
been  followed  in  a  number  of  appeals,  from  the  time  of 
Lord  Hardwicke  downwards ;  from  which  it  appeared, 
that  the  undertaking  in  question  had  been  first  intro- 
duced about  the  year  1757;  but  that  for  upwards  of 
twenty  years  afterwards,  and  even  in  the  time  of  Lord 

{a)  Antb.  89.  (c)  Beames*  Ord,4S8,4S9»  and 

ib)  9  Vet,  17S.  461.  note. 
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Tkurlao)^  the  practice  had  been  by  no  means  settled  or        18S9. 
uniform. 


The  Lord  Chancellor.  Feb.  13. 

I  suppose  that  no  further  information  can  be  procured 
upon  this  subject.  It  turns  out  that  there  is  a  mistake 
in  the  note  to  the  case  of  Vondes  v.  Your^^  there  being 
no  such*  general  order  as  that  which  is  there  referred 
to ;  and  it  is  to  be  observed  that  Lord  Eldoriy  in  his 
remarks  in  that  case,  refers^  not  to  any  general  order, 
but  to  the  practice.  Now  what  was  the  mischief  to  be 
remedied  by  the  present  form  of  undertaking  ?  It  is 
Tery  distinctly  explained  in  Cumpigham  v.  Cunyngham. 
Ilie  mischief  consisted  in  the  expenses  incurred  in 
prosecuting  the  decree,  to  which,  by  delaying  his  appeal, 
the  appellant  exposed  his  adversary;  Lord  Hardwicke 
evidently  speaking  of  costs  over  which,  on  a  rehearing, 
he  had  no  jurisdiction.  Then  we  have  the  authority  of 
Lord  Eldorif  in  a  case  in  which  he  speaks  of  what  he 
calls  the  modern  undertaking,  saying  that  it  is  to  meet 
the  mischief  complained  of  by  Lord  Hardmcke  in 
Cxmyngham  v.  Cunyngham.  And  when  I  look  at  the 
language  of  the  undertaking,  I  think  I  am  bound  to 
hold  that  the  undertaking  extends  and  applies  only  to 
such  costs  as  may  have  been  incurred  in  the  prosecution 
of  the  decree. 

Motion  refused  with  costs. 
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March  87.  LIDBETTER  V.  LONG. 

A  bill  may  be  ^T^HIS  was  an  appeal  from  an  order  of  the  Vice^Chan- 
irXlA   •*■   cellor  allowbg  a  demurter. 

want  of  par- 

pm  of  the  '^^  ^^^^  ^^  ^^  <^^^'  &s  stated  in  the  bill,  were,  that 

relief  prayed     the* Defendant  beinc:  the  lessee  of  land  under  a  covenant 

18  such  as  *    ,  ;  , 

cannot  be         to  build  upon  it,  and  having  mortgaged  it  to  the  Plain- 

SSence  ^f '^^^  tiff  before  the  buildings  were  completed,  and  a  forfeiture 

a  person  who  having  subsequently  been  incurred  in  consequence  of 

party  to*the*  the  non-completion  of  the  buildings  within  the  period 

Dill.  specified  by  the  lease,  a  written  agreement  was  miule 

murrer  for  between  the  Plaintiff,  the  Defendant,  and  the  lessor,  by 

want  of  par-  ^hi^h  the  Plaintiff,  at  the  request  of  the  Defendant, 
ties  18  allowed,  ^,  ' 

with  leave  to    contracted  with  the  lessor  to  finish  the  buildings,  and  to 

Pki^Uffdoes  P^^  ^^  ^"^  ^  arrear,  and  also  to  pay  the  growing 
not^  by  under-  rents  during  the  continuance  of  the  Plaintiff's  security, 
amend,  pre-      ^^^  ^o  give  notice  to  the  lessor  of  any  transfer  of  the 

elude  himself    security ;  and  the  lessor  contracted  with  the  Plaintiff  to 

from  appeal-  . 

inff  against  the  waive   the  forfeiture,  and  also,  at  the  request   of  the 

tfemu'^r^i.   Plaintiff  and  with  the  Cbnsent  of  the  Defendant,  to  grant 

a  new  lease  to  the  Plaintiff  for  the  residue  of  the  term 
granted  by  the  original  lease,  in  case  all  the  covenants 
should  have  been  performed,  in  the  event  of  the  Plain- 
tiff having  procured  a  release  of  the  equity  of  redemp- 
tion from  the  Defendant,  or  having  become  the  ab« 
solute  owner  of  the  leasehold  premises. 

* 
The  bill  alleged  that  the  Plaintiff  had  proceeded  to 

complete  the  buildings ;  and  that  in  so  doing,  and  in 
paying  the  arrears  of  rent,  and  in  keeping  up  insur- 
ances, and  otherwise  maintaining  his  mortgage  security, 
he  had  expended  considerable  sums  of  money. 

The 
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The  prayer  of  the  lull  was,  that  the  Plaintiff  might  1899. 
be  declared  to  be  entitled  to  a  charge  upon  the  mort- 
gaged premises  for  the  mpnies  expended  by  him  in  com- 
pleting the  buildingSf  and  in  paying  the  arrears  of  rent, 
and  in  keeping  up  the  idsurancesi  and  the  other  charges 
before  mentionedi  with  interest;  and  that  an  account 
inight  be  taken  of  what  was  due  to  the  Plaintiff  for 
principal  and  interest  upon  his  mortgage  security,  and 
in  respect  of  the  monies  so  expended ;  and  that  the 
Defendant  might  be  decreed  to  pay  what  should  be  so 
found  due,  by  a  day  to  be  appointed  by  the  Court ;  or 
that,  in  default  thereof,  the  Defendant,  and  all  persons 
claiming  under  him,  might  be  foreclosed,  and  might 
deliver  up  all  deeds  and  papers  to  the  Plaintiff;  and 
that  the  Plaintiff  might  be  declared  to  be  absolutely 
entitled  to  the  benefit  of  the  before-mentioned  agree- 
ment, and  to  the  new  lease  of  the  premises  thereby 
agreed  to  be  granted  to  the  Plaintiff  by  the  lessor,  with 
the  consent  of  the  Defendant ;  and  that  the  Defendant 
might  be  directed  to  join  in  such  new  lease,  or  in  such 
deed  or  instrument  as  might  be  necessary  for  giving 
efiect  to  the  said  agreement 

The  Defendant  demurred  to  this  bill,  as  a  whole ;  as- 
signing, as  grounds  of  demurrer,  first,  multifariousness ; 
and,  secondly,  the  absence  of  the  lessor  as  a  party. 

The  Vice- Chancellor  allowed  the  demurrer,  but  gave 
leave  to  amend. 

Mr.  Wakefield  and  Mr.  ^one^  in  support  of  the  appeal, 
contended  that  the  bill  was  not  demurrable  upon  either 
of  the  grounds  alleged ;  and,  as  to  the  second  ground, 
they  urged  that  the  bill  sought  to  enforce  the  Defend- 
ant's concurrence  in  such  lease  as  the  lessor  might  grant 
to  the  Plaintiff,  and  not  to  compel  the  lessor  to  grant 

such 
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18S9«  siich  lease;  and  that,  at  all  events,  the  lessor's  being  a 
party  was  not  essential  to  the  relief  asked  by  die  first 
'  and  most  material  part  of  the  prayer  of  the  bill,  namely^ 
the  foreclosure ;  and  that  if  the  Plaintiff  .should,  at  the 
hearing  (as  he  probably  would),  waive  the  other  part  of 
his  prayer,  it  could  not  be  said  that  the  lessor's  presence 
was  essential  in  order  to  enable  the  Court  to  make  a 
decree  upon  the  bill  as  it  at  present  stood. 

The  Lord  Chancellor  said  that  the  bill  was  de- 
fective for  want  of  the  lessor  as  a  party.  The  bill 
prayed,  in  fact,  a  specific  performance  of  an  agreement 
to  which  the  lessor  was  a  party ;  and  although  that  might 
not  be  a  material  part  of  the  Plaintiff's  case,  yet  it  was 
part  of  the  relief  prayed ;  and  the  question  must  be, 
whether,  upon  the  relief  prayed,  the  cause  could  pro- 
ceed in  the  lessor's  absence. 

Order  affirmed,  with  an  extension  of 
time  for  amending. 

Mr.  Wigram  and  Mr.  Hiatk/leld  were  to  have  anp-- 
ported  the  demurrer. 


Before  the  appeal,  the  Vice- Chancellor's  order  bad 
been  drawn  up,  containing  the  Plaintiff^s  undertaking 
to  amend  within  three  weeks. 

Mr.  Wigram  took  a  preliminary  objection,  that  the 
Defendant  having  acquiesce j  in  the  Vice-chancellor's 
order  by  undertaking  to  amend  his  bill,  could  not  after- 
wards appeal. 

The  Lord  Chancellor  oVer*ruled  the  objection* 
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1 859. 


BETWEEN 

LAKE  UMFREVILLE  PICKERING,      Plftintiffj     j,,,  S9. 

Jhfy  8.  5.  10. 
AND 

EDWARD  ROWLAND  PICKERING,  Defendant. 

^EORGE  ANDREE  made  his  will,  dated  the  4th  Where  lease- 
^-^  of  December  1800,  in  the  foUowing  terms :  —         JSthabl?^ 

property  is 

**  I  entreat  and  direct  that  my  body  be  opened,  or  *"ft 'JJf^'JL' 
some  operation  performed  thereon,  by  a  surgeon,  to  testator's 
ascertain  my  death.    I  direct  that  my  funeral  shall  be  ^^J^'o^^^ne 
without  mutes,  horses,  and  every  useless  shew  and  ex-  person  for  life, 
pense.    I  give  to  my  dear  wife  Mary  lOOU  for  mourn-  nainder  over 
ing  and  immediate  expenses ;  besides  which,  in  lieu  and  ^^^  ^^^  de- 
satisfaction  of  and  for  the  provision  made  for  her  pre-  perty'is  not 
vious  to  and  in  contemplation  of  our  marriage,  and  ^^^^"' 
subject  to  and  after  payment  of  my  debts,  and  the  sums  of  money  at  the 
money  and  legacies  hereinafter  given,  and  such  annul-  ^^|[^^|f\|,« 
ties  and  insurances  as  I  am  liable  to  pay,  I  give  and  yiH  contains 
bequeath  to  my  said  wife  all  the  interest,  rents,  divi-  ^n  intentioiT 
dends,  annual  produce  and  profits,  use  and  enjoyment  that  the  tenant 
of  all  my  estate  and  effects  whatsoever,  real  and  per-  enjoy  the  pro- 

sonal,  for  and  during  the  term  of  her  natural  life.     I  ^^l  *"  'f*, 

,  ^  existing  state. 

give  to  my  said  wife  all  my  wearing  apparel  whatso-      Whether  a 
ever,  to  be  disposed  of  at  her  discretion.     I  give  to  my  nS'^r  of'^ 
brothers.  Dr.  John  Andree  and  Charles  Birkbeck  Andree^  leaseholds, 
20  guineas  each,  and  to  their  wives  5  guineas  each,  for  the  executor 
a  ring,  and  to  my  nephew  and  niece  10  guineas  each,  o^t^etwtator, 

and  to  my  son-in-law  Lake   UmfreviUe  Pickerings  and  having  ac- 

quiescedfor 
™^  nearly  thirty 
years  in  the  tenant  for  life's  receiving  the  rents,  insist  that,  according  to  the  terms 
of  the  will,  the  property  ought  to  have  been  converted  immediately  after  the 
testator's  death,  quarc. 
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J8S9.  my  daughter-in-law  Cordelia  Weld  Pickerings  10  guineas 

pj^^^^^*^  each,  not  releasing  the  said  Lake  Umfreville  Pickering 

V.  from  any  sum  he  doth  or  shall  owe  to  me.     I  give  to 

PicKEBiNG.  j^y  g^jj  bro^hei-  Jq^^  the  portraits  of  our  late  father 

and  mother.     I  give  to  Mr.  Benjamin  Skuit  5  guineas 
•     for  a  ring.     I  give  to  my  son-in-law  Edward  Rcndand 
Pickering  100  guineas  and  all  my  books  (with  the  ex- 
ception after  mentioned),  and  all  my  paperst  except 
title  deeds  and  securities,  and  I  give  to  him  absolutely 
all  my  furniture,  fixtures,  and  things  in  and  about  my 
chambers  at  No.  8.  in  Staple  Inn,  and  I  give  to  him, 
his  heirs  and  assigns,  the  said  chambers,  with  the  garret, 
cellar,  and  appurtenances  to  the  same  belonging,  in 
case  I  shall  surrender  the  same  to  him  or  any  person 
as  a  trustee  for  myself.     I  give  to  my  said  wife,  for  her 
own  absolute  use  and  benefit,  all  the  rest  of  my  house- 
hold furniture,  wine,  coals,  and  other  stores,  linen  and 
china,  and  fifty  volumes  of  my  books,  to  be  selected  by 
herself  (folios  excepted),  but  only  the  use  for  her  life  of 
my  plate  and  pictures.     I  give  and  devise  unto  the  said 
Edward  Sowland  Pickerings  and  his  heirs,  all  manors, 
messuages,  lands,  tenements,  and  hereditaments  which 
are  now  vested  in  me  alone  or  jointly  with  any  other 
person  or  persons  as  a  trustee,  but  nevertheless  upon 
the  same  trusts  as  are  now  subsisting  respecting  the 
same  respectively;  and  I  nominate  and  appoint  my 
dear  friends  David  Pike  JVatiSy  Esq.,  and  Lawrence  CUl* 
son,  Esq.,  and  my  said  son-in-law  Edward  Roraiand  Pic'* 
keringj  executors  of  this  my  will ;  and  I  request  the 
former  two  to  accept  each  a  ring  of  the  value  of  10 
guineas,  or  a  piece  of  plate,  at  the  discretion  of  my 
said  dear  wife.     I  direct  that  all  the  said  legacies  be 
paid  and  delivered  as  soon  as  may  be,  without  any 
delay.     And,  at  the  decease  of  my  said  wife,  I  give,  de- 
vise, and  bequeath  unto  my  said  son-in-Uw  Edwarif 
Rowland  Pickering  all  the  rest  and  rttidue  of  my  estate 

and 
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and  effects  whatsoever,  both  real  and  personal ;  to  hold 
to  him,  his  heirs,  executors,  administrators,  and  assigns 
for  ever,  subject  as  aforesaid,  and  to  the  payment  of 
such  sum  and  sums  of  money  as  I  have  undertaken  or 
shall  undertake  to  pay  after  my  said  wife's  decease; 
but  if  the  said  Edward  Rowland  Pickering  shall  die  in  her 
lifetime,  not  having  married,  then  I  give  one  half  part 
of  such  rest  and  residue  of  my  estate  and  effects,  sub- 
ject to  the  payment  of  one  half  of  such  sum  and  sums 
first  and  last  above  alluded  to,  unto  my  nephew  John 
Surd  Andree  and  my  niece  Mary  Ann  Andree,  equally 
to  be  divided  between  them^  to  hold  to  them  or  the  sur- 
vivor, if  one  only  shall  survive  my  wife,  their,  his,  and 
her  heirs,  executors,  administrators,  and  assigns  for 
ever.  I  will  that  my  executors  shall  not  be  answerable 
or  accountable  for  the  acts  or  defaults  of  each  other, 
and  that  they  shall  be  entitled  to  retain,  deduct,  and  be 
paid  their  charges  and  expenses  in  the  execution  of  the 
trusts  of  this  my  will.  And  hereby  revoking  all  former 
wills  by  me  made,  I  declare  these  presents  to  be  my 
last  will  and  testament" 


]8S9» 


PlCKIElVft 

V. 
PiCKSAIIKI, 


The  testator  afterwards  made  a  codicil  in  the  follow- 
ing words :  —  "  Being  liable  to  pay  to  John  Cook^  of 
Leighi  in  the  county  of  Essex^  clerk,  the  sum  of  60/.  a 
year  during  the  term  of  his  natural  life,  now  I  hereby 
expressly  charge  and  make  payable  the  same  upon,  by, 
and  out  of  all  lands,  tenements,  and  hereditaments, 
both  freehold  and  copyhold,  which  I  am  or  shall  be, 
or  which  I,  my  heirs  or  assigns,  shall  be  entitled  to, 
situate  at  or  near  SievenagCf  in  the  county  o( Herts;  and 
in  case  of  the  decease  of  Jolm  Clendonf  assured  by  me 
in  the  Amicable  Assurance  Office,  during  the  lifetime  of 
the  said  John  Cooky  then  I  give  unto  my  executors  all 
such  sums  of  money  as  shall  arise  and  be  payable  by 
and  from  the  said  society  on  the  decease  of  the  said 

John 
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John  Clendottf  to  me,  my  executors,  administrators,  or 
assigns,  upon  trust  thereout  from  time  to  time  to  pay 
and  discharge  to  the  said  John  Cook^  during  his  natural 
life,  the  said  sum  of  60/.  a  year  for  his  own  use  and 
benefit.    Dated  this  2 1st  day  oi  January  1801/' 

The  testator  died  on  the  4th  oi  February  1801,  and 
his  will  was  proved  by  the  Defendant  alone. 

The  Plaintiff  and  the  Defendant  were  sons  of  the 
testator's  widow  by  a  former  husband.  The  testator 
was  possessed,  at  the  time  of  his  death,  of  (amongst 
other  particulars)  a  leasehold  house  in  the  Strandy  for  a 
term,  of  which  about  forty-six  years  were  unexpired, 
and  which  house  was  under-let,  and  produced  a  clear 
annual  income  of  103/.;  and  he  was  also  entitled  to  an 
annuity  of  100/.  for  the  life  of  one  George  Greene^  who 
was  then  still  living.  This  annuity  had  been  granted 
by  Greene^  and  secured  by  the  covenant  of  William 
JVardf  as  a  surety ;  and  when  the  testator  died,  arrears 
amounting,  as  the  Plaintiff  alleged,  to  1597/.  5s.  8d., 
and,  as  the  Defendant  stated,  to  1622/.  5s.  Sd.  were  due. 
Greene  was  then  insolvent;  and  Wardhad  died  intestate, 
and,  as  it  was  then  believed,  insolvent 

It  did  not  appear  that  the  testator  had  any  real  estate, 
except  an  estate  ptr  outer  vie^  the  rents  of  which  the 
Defendant  stated  that  the  testator's  widow  received  so 
long  as  it  lasted,  viz.  until  the  year  1808. 

The  testator  was  entitled,  pur  auter  w>,  to  the  divi- 
dends of  a  sum  of  700/.  consols,  the  dividends  upon 
which  his  widow  received  until  the  life  dropped  in  the 
year  1808. 


The 
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The  Defendant  converted  into  money  the  ^hole  of 
the  testator's  real  and  personal  estate,  except  the  lease- 
hold property  in  the  Strand  and  the  annuity  and  its 
arrears,  and  invested  the  produce  of  such  conversion, 
after  payment  of  debts,  funeral  and  testamentary  ex- 
penses, and  legacies,  in  the  public  funds ;  and  the  divi- 
dends resulting  from  such  investment  were  duly  paid,  to 
Mary  Andree^  the  testator's  widow,  during  her  life. 


S9S 


1839. 


Pjckeeing 

V. 
PiCKEEING. 


From  the  time  of  the  testator^s  death  until  the  24th 
of  June  1830,  the  widow  received,  with  the  Defendant's 
concurrence,  the  rents  of  the  house  in  the  Strand. 

In  the  year  1826,  the  Defendant  discovered  that 
Ward^  the  surety  for  the  payment  of  the  annuity,  had 
not  died  insolvent,  as  had  been  supposedj^and  that  there 
was  reason  to  believe  he  had  left  assets  sufficient  to  pay 
the  arrears;  and,  accordingly,  the  Defendant,  in  the 
year  1827»  instituted  a  suit  in  Chancery,  in  the  names  of 
himself  and  the  testator's  widow,  against  Ward^s  repre- 
sentative ;  and,  under  the  decree  made  in  that  suit,  the 
Defendant  in  the  present  cause  obtained  payment,  on 
the  28th  of  August  1830,  of  the  sum  of  404??/.  Ss.  Sd. 
for  arrears  of  the  annuity  up  to  the  month  of  June  1825, 
when  Greene,  the  grantor,  had  died. 


After  these  arrears  of  the  annuity  had  been  recovered, 
the  Defendant  represented  to  the  widow  that,  according 
to  an  opinion  of  Mr.  Bell,  which  he  had  taken,  it  ap- 
peared that  she  ought  not  to  have  received  the  rents 
of  the  leasehold  house  in  the  Strand^  but  that  the  house 
should  have  been  sold  immediately  after  the  testator's 
death,  and  that  she  should  have  received  the  dividends 
which  would  from  time  to  time  have  arisen  from'  an  in- 
vestment  in  the  funds  of  the  produce  of  such  sale  ;  and 
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that,  with  respect  to  the  annuity,  the  arrears  due  at  the 
testator's  death  ought  to  be  considered  as  having  been 
then  invested  in  the  funds,  and  that  she  was  entitled  tu 
receive  such  a  sum  as  would  have  been  produced  by  the 
dividends ;  and  that  a  sum  of  money  equal  to  the  value 
of  the  annuity  at  the  time  of  the  testator's  death  should 
be  considered  to  have  been  then  invested  in  the  funds, 
and  that  the  widow  was  entitled  to  a  sum  of  money 
equal  to  the  dividends  which  would  have  accrued  upon 
such  investment,  if  made.  A  statement  of  account,  pro* 
ceeding  upon  these  principles,  was  made  out  by  the 
Defendant  as  to  the  leasehold  house  and  the  annuity; 
and  a  memorandum  at  the  foot  of  it,  in  the  following 
words,  was  signed  by  the  widow  and  the  Defendant :  — 
*'  7th  October  1830.  We  do  hereby  declare  that  this 
account  is  approved  by  us,  and  that  the  same,  as  to  the 
monies  therein  referred  to,  contains  our  agreement  in 
respect  thereof,  and  which  we  do  hereby  confirm.  Mary 
Andree,  Edward  Roxvland Pickering" 


The  widow  at  the  same  time  gave  the  Defendant  a  re- 
ceipt in  the  following  form :  —  "  Received,  this  7th  day 
of  October  1830,  of  Edward  Rowland  Pickerings  Esq., 
the  sum  of  488/.  105.  6£^.,  the  balance  of  the  account 
hereunto  annexed,  and  in  full  for  all  my  claims  and 
demands  for  or  on  account  of  the  several  sums,  monies, 
and  things  therein  stated,  mentioned,  or  referred  to, 
save  and  except  only  as  to  the  rent  of  the  house  in  the 
Strand  therein  mentioned,  and  which  I  am  to  receive  as 
heretofore.     Mary  Andrec" 


At  this  time  the  widow  was  upwards  of  eighty-six 
years  of  age.  She  died  on  the  1 7th  of  Jidy  1 836,  having 
appointed  the  Plaintiff  her  executor ;  and  he  proved  her 
will. 

The 
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The  bill  insisted  that  the  account  so  settled  as  before 
mentioned  was  settled  and  signed  by  the  widow 
under  the  influence  of  misrepresentations  on  the  part 
of  the  Defendant;  and  it  prayed  a  declaration  that 
the  account  was  not  a  valid  or  binding  settlement  of 
accounts  between  them ;  and  that,  upon  the  true  con- 
struction of  the  will,  the  widow  was  entided,  during  her 
life,  to  rective  the  whole  of  the  rent  of  the  leasehold 
bouse,  and  that  she  was  entitled  to  the  whole  of  the 
payments  of  the  annuity  which  accrued  due  after  the 
testator's  death ;  and  it  prayed  an  account  and  pay- 
ment of  so  much  of  the  before-mentioned  sum  of 
4047/.  5s.  S(L  as  was  received  in  respect  of  arrears  of 
the  annuity  accrued  due  after  the  testator's  death,  upon 
the  principle  of  giving  credit  to  the  Defendant  for  the 
before-mentioned  sum  of  488/*  105.  Sd.  paid  to  the  widow 
on  the  settlement  of  the  account  of  the  7th  of  October 
1830,  and  an  account  and  payment  of  interest  upon  the 
residue  of  the  sum  of  4047/.  5s.  Sd.  from  the  receipt  of 
that  sum  to  the  widow's  death ;  and  that  if  it  should  be 
held  that  the  accounts  between  the  Defendant  and  the 
widow  ought  to  have  been  taken  upon  the  Defendant's 
principle,  or  that  the  Plaintiff  was  now  precluded  from 
insisting  to  the  contrary,  then  that  the  Plaintiff  might 
be  at  liberty  to  surcharge  and  falsify  the  account  of 
October  1830,  by  charging  the  Defendant  with  the 
amount  of  the  dividends  from  the  month  of  Jwie  1825 
to  the  widow's  death,  upon  the  sum  of  consols,  which 
by  such  account  it  was  estimated  that  the  value  of  the 
annuity  at  the  testator's  death  would  have  purchased ; 
and  that  the  Defendant  might  be  ordered  to  pay  to  the 
Plaintiff  the  amount  of  such  dividends  accordingly. 


1839. 
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Evidence  having  been  taken,  the  cause  was  heard 
before  the  Master  of  the  Rolls,  who,  by  his  decree,  do- 
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clared  that  the  account  of  the  7th  of  October  18S0  was 
not  a  binding  and  valid  settlement  of  accounts  between 
the  widow  and  the  Defendant,  and  that  it  ought  to  be 
opened  and  set  aside ;  and  that,  according  to  the  true 
construction  of  the  will,  the  widow  was  entitled,  during 
her  life,  to  receive  the  whole  of  the  rents  of  the  lease- 
hold house  in  the  Strand,  and  that  she  was  also  entitled 
to  the  whole  of  the  payments  of  the  annuity  of  100/. 
which  accrued  due  after  the  testator's  death,  and  was 
also  entitled,  for  her  life,  to  receive  the  interest  of  the 
sums  received  in  respect  of  the  arrears  of  that  annuity 
which  accrued  due  in  the  lifetime  of  the  testator.  The 
decree  then  proceeded  to  direct  certain  accounts  to  be 
taken  upon  the  footing  of  the  before-mentioned  declar- 
ation ;  and  it  ordered  that  the  Master  should  compute 
interest  at  4?  per  cent,  upon  the  balance  which  he  should 
find  due  from  the  Defendant  in  respect  of  the  arrears 
of  the  annuity  accrued  due  in  the  lifetime  of  the  testator 
from  the  time  at  which  the  Defendant  received  such 
arrears  to  the  time  of  the  widow's  death.  The  Defend- 
ant was  ordered  to  pay  the  Plaintiff's  costs  of  the  suit. 


From  this  decree  the  Defendant  appealed,  insisting 
that  the  bill  ought  to  have  been  dismissed  with  costs. 

•     T/ie  SoIicitor'Generalj  Mr.  Tinney^  and  Mr.  Sharpc, 
for  the  Plaintiff. 

Mr.  Wigramy  Mr.  Bichards^  and  Mr.  Liqyd^  for  the 
Defendant. 

Upon  the  question  of  law  involved  in  the  case,  the 
following  authorities  were  referred  to ;  —  Honce  v.  Earl 
of  Dartmouth  (a),  Livcsey  v.  Livesey  (6),  Collins  v.  CoU 

linsy 


(fl)  7  Vet,  137. 


(6)  3  Ruts.  387 
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V.  MiUs.  (d) 


297 


1839. 


PlCKEAING 
PiCKEBING. 


7^  Lord  Chancellor  [after  reFerring  to  the  facts  of      Juli/  lo. 
the  case,  and  stating  that  the  evidence  clearly  shewed 
that  the  agreement  could  not  stand,  proceeded  as  foI« 
lows :  — ] 


That  brings  it  to  the  question  upon  the  will,  and  the 
£rst  question  upon  the  will  is,  whether  this  alleged 
account  vras  taken  at  any  reasonable  time  after  the 
death. 

The  death  happened  in  the  year  1801,  and  the 
alleged  agreement  is  of  the  year  1830. 

The  son  was  the  executor.  The  mother  was  tenant 
for  life.  The  property,  so  far  as  it  was  affected  by  the 
arrangement  made  in  the  year  1830,  is  a  leasehold 
house  in  the  Strand^  and  what  was  then  supposed  to  be 
a  lost  property,  an  annuity  payable  by  a  party  from 
whom  nothing  had  been  received  for  a  great  number  of 
years,  and  who  was  supposed  to  be  insolvent.  So  far, 
therefore,  as  the  property  was  producing  any  thing,  it 
consisted  of  a  leasehold  house,  of  which  the  son,  as 
executor,  was  legally  possessed,  and  of  which  he  had 
himself  received  the  rents  —  or  permitted  his  mother  to 
receive  the  rents  — from  the  year  1801  to  the  year 
1880 ;  and  in  the  year  18S0  he  conceives  the  idea  that 
she,  being  tenant  for  life,  ought  not  to  have  received  the 
rents,  but  that  the  house  should  have  been  sold,  and 
the  interest  of  the  produce  paid  to  his  mother  for  her 

life. 

(a)  2  Mylne  ^  Keen,  703.  (c)  1  Mi/lne  4-  Crcdg,  114. 

lb)  3  Miflnc  Jjr  Keen,  699.  (d)  7  Sim.  501 . 
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life.  Now,  without  adverting,  at  present,  to  the  length 
of  time  which  elapsed  before  he  made  this  demand, 
during  all  which  period  he  permitted  his  mother  to 
receive  the  rents,  or  received  them  himself,  and  paid 
them  to  his  mother,-— the  question  is  upon  the  con- 
struction of  the  will. 


Very  nice  distinctions  have  been  taken,  and  must  have 
been  taken,  in  determining  whether  the  tenant  for  life 
is  to  have  the  income  of  the  property  in  the  state  in 
which  it  is  at  the  time  of  the  testator's  death,  or  the 
income  of  the  produce  of  the  conversion  of  the  pro- 
perty. The  principle  upon  which  all  the  cases  on  the 
subject  turn  is  clear  enough,  although  its  application  is 
not  always  very  easy. 

All  that  Howe  v.  Lord  Dartmouth  (a)  decided  —  and 
that  was  not  the  first  decision  to  the  same  effect  —  is 
that,  where  the  residue  or  bulk  of  the  property  is  left 
en  masscj  and  it  is  given  to  several  persons  in  succession 
as  tenants  for  life  and  remainder-men,  it  is  the  duty  of 
the  Court  to  carry  into  effect  the  apparent  intention  of 
the  testator.  How  is  the  apparent  intention  to  be  as- 
certained, if  the  testator  has  given  no  particular  di* 
rections  ?  If,  although  he  has  given  no  directions  at 
all,  yet  he  has  carved  out  parts  of  the  property  to  be 
enjoyed  in  strict  settlement  by  certain  persons,  it  is 
evident  that  the  property  must  be  put  in  such  a  state 
as  will  allow  of  its  being  so  enjoyed.  That  cannot  be, 
unless  it  is  taken  out  of  a  temporary  fund  and  put 
into  a  permanent  fund. 

But  that  is  merely  an  inference  from  the  mode  in 
which  the  property  is  to  be  enjoyed,  if  no  direction  is 

given 
(a)  7  Vet.  157, 
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given  as  to  how  the  property  is  to  be  managed.  It  is 
equally  clear  that,  if  a  person  gives  certain  property 
specifically  to  one  person  for  life,  with  remainder  over 
afterwards,  then,  although  there  is  a  danger  that  one 
object  of  his  bounty  will  be  defeated  by  the  tenancy 
for  life  lasting  as  long  as  the  property  endures,  yet 
there  is  a  manifestation  of  intention  which  the  Court 
cannot  overlook. 
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If  a  testator  gives  leasehold  property  to  one  for  life, 
with  remainder  afterwards,  he  is  the  best  judge  whe- 
ther the  remainder-man  is  to  enjoy.  The  intention  is 
the  other  way,  so  far  as  it  is  declared,  and  the  terms  of 
the  gift,  as  a  declaration  of  intention,  preclude  the 
Court  from  considering  that  he  might  have  meant  that 
it  should  be  converted. 


Those  two  kinds  of  cases  are  free  from  di£Bculty,  but 
other  cases  of  very  great  difficulty  may  occur  in  which 
it  may  be  very  doubtful  whether  the  testator  has  left 
property  specifically,  but  in  which  there  are  expressions 
which  raise  the  question  whether  the  property  is  not  to 
be  enjoyed  specifically  ;  for,  as  the  Master  of  the  Rolls 
appears  to  have  observed  in  the  present  case,  the  word 
^*  specific,"  when  used  in  speaking  of  cases  of  this  sort, 
is  not  to  be  taken  as  used  in  its  strictest  sense,  but  as 
implying  a  question  whether,  upon  the  whole,  the  testa- 
tor intended  that  the  property  should  be  enjoyed  in 
specie.  Those  are  questions  of  difficulty,  because  the 
Court  has  to  find  out  what  was  the  intention  of  the 
testator  as  to  the  mode  of  management,  and  as  to  the 
mode  of  enjoyment. 


Of  all  the  cases  which  have  been  referred  to,  that  one 
which  appears  to  me  to  be  most  near  the  present  is  the 

X  4  case 
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case  of  CoUim  v.  Collins,  (a)  AkocJc  v.  Sloper  (6),  which 
was  also  cited,  is  not  so  much  in  point,  because  there 
the  testator  gave  to  one  person  for  life,  and  then  di- 
rected that  the  property  should  be  sold  after  his 
decease. 


In  CoUifis  V.  Collins  the  gift  was,  "  I  give  to  my  wife 
Sarah  Collins  all  and  every  part  of  my  property  in  every 
shape,  and  without  any  reserve,  and  in  whatever  manner 
it  is  situated,  for  her  natural  life ;  and  at  her  death  the 
property  so  left  to  be  divided  in  the  following  manner, 
one  half  in  ecjual  proportions  to  my  father  John  CoUinSj 
and  so  on.'*  Now  there  is  no  direction  there  for  con- 
version :  there  is  a  gift  of  property  described  to  be  of 
various  qualities,  which  the  wife  is  to  have  for  her  life ; 
and  after  her  death  it  is  to  be  divided.  Sir  J.  Leach 
was  of  opinion  that  there  was  a  sufficient  indication  of 
intention  that  she  should  enjoy  the  property  in  specie. 

Now  it  appears  to  me  that  that  case  is  as  near  to  this 
as  any  two  cases  can  be  to  each  other ;  because,  in  that 
case  there  was  nothing  but  expressions  applicable  to  a 
particular  enjoyment  of  the  property.  Now,  in  this 
will,  there  are  expressions  referable  to  the  particular 
descriptions  of  property  the  testator  had.  There  is,  after 
the  death  of  the  wife,  a  direction  that  it  shall  go  over  to  a 
particular  person,  but  there  is  that  which  makes  it  more 
like  Collitis  v.  Collins  than  like  any  other  case,  because 
he  directs  it,  in  a  certain  event,  to  be  divided. 


It  remains,  therefore,  to  see  what  expressions  there 
are  in  this  will  which  bring  it  within  Collins  v.  Collins; 
but  before  I  do  so  I  will  say  that  I  entirely  concur  in 
Collins  V.    Collins,   and  that   I   think  it  would  be  a 

violation 

Ca)  2  Mylne  4*  Keen,  703.  (b)  S  M^lne  ^  Keen,  699. 
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violation  of  the  testator's  intention  not  to  allow  the  wife 
to  enjoy  the  income  of  the  property  as  it  is. 

His  words  are,  "  subject  to  and  after  payment  of  my 
debts,  and  the  sums  of  money  and  legacies  hereinafter 
given,  and  such  annuities  and  insurances  as  I  am  liable 
to  pay,  I  give  and  bequeath  to  my  said  wife  all  the 
interest,  rents,  dividends,  annual  produce  and  profits, 
use  and  enjoyment,  of  all  my  estate  and  effects  what- 
soever, real  and  personal,  for  and  during  the  term  o^ 
her  natural  life." 
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Well,  he  then  gives  her  certain  specific  articles,  and 
then  comes  a  clause  which  has  been  the  subject  of  ob- 
servation on  both  sides,  but  which  appears  to  me  to  be 
very  strong  in  favour  of  the  tenant  for  life :  — 

*^  I  give  to  my  said  wife  for  her  own  absolute  use  and 
benefit  all  the  rest  of  my  household  furniture,  wine, 
coals,  and  other  stores,  linen  and  china,  and  fifty 
volumes  of  my  books,  to  be  selected  by  herself  (folios 
excepted),  but  only  the  use  for  her  life  of  my  plate  and 
pictures."  So  that  he  had  given  her  the  enjoyment  for 
life  of  certain  property,  then  he  gives  certain  articles,  in 
words,  which  might  have  included  the  plate  and  pictures, 
but  he  excepts  them,  and  says  he  intends  that  they 
should  fall  under  that  gift  in  which  he  gives  her  the  use 
and  enjoyment  of  all  his  property. 

Then  he  says,  **  and  at  the  decease  of  my  said  wife  I 
give,  devise,  and  bequeath  tinto  my  said  son-in-law,  Edward 
JRowland  Pickerings  all  the  rest  and  residue  of  my  estate 
and  effects  whatsoever,  both  real  and  personal ;  to  hold 
to  him,  his  heirs,  executors,  adminbtrators,  and  assigns 
for  ever,  subject  as  aforesaid,  and  to  the  payment  of 
such  sum  and  sums  of  money  as  I  have  undertaken  or 
shall  undertake  to  pay  after  my  said  wife's  decease." 

Now 
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Now  he  had  not  given  the  rest  and  residue  of  his 
estate  in  those  words  before.  He  gives  no  rest  and  re- 
sidue till  after  the  decease  of  his  wife.  Was  it  rest  and 
residue  at  his  death,  or  was  it  rest  and  residue  at  his 
wife'ib  death  ?  We  must  look  at  the  words  of  the  will 
for  the  purpose  of  ascertaining  that.  Now  he  gives  at 
her  decease ;  but  to  justify  the  Defendant's  construction 
we  must  read  the  words  rest  and  residue  as  meaning 
rest  and  residue  at  his  own  death,  and  not  at  his  wife's. 
It  might  be  very  different  if  she  should  live  so  long  as 
this  perishable  property  should  last.  *^  But  if  the  said 
Edward  Rowland  Pickeritig  shall  die  in  her  lifetime,  not 
having  married,  then  I  give  one  half  part  of  such  rest 
and  residue  of  my  estate  and  effects,  subject  to  the  pay- 
ment of  one  half  of  such  sum  and  sums  first  and  last 
above  alluded  to,  unto  my  nephew  Jokn  Surel  Andree^ 
and  my  niece  Mary  Ann  Andree^  equally  to  be  divided 
between  them,  to  hold  to  them  or  the  survivor,  if  one 
only  shall  survive  my  wife,  their,  his,  and  her  heirs, 
executors,  administrators,  and  assigns  for  ever;"  which 
brings  it  precisely  within  CoUitis  v.  Collins.  Then  there 
is  a  codicil  which  is  only  important  as  it  shews  the 
nature  of  the  property,  and  how  unlikely  it  is  that  the 
testator  intended  tliat  the  property  should  all  be  imme- 
diately converted. 


[His  Lordship  then  read  the  codicil.] 


So  that,  from  this  codicil,  we  have  this  fact,  namely, 
that  there  was  an  annuity  which  the  testator  was  liable 
to  pay.  The  case  shews  that  tliere  was  also  an  annuity 
which  he  was  entitled  to  receive,  and  it  appears  he  had 
insured  a  particular  person's  life.  He  makes  a  specific 
appropriation  of  what  he  shall  so  receive.  He  might 
sell  the  annuity  he  was  entitled  to  receive,  but  he  could 
not  get  rid  of  the  annuity  he  was  liable  to  payt    How 

is 
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is  the  principle  of  Howe  v.  Lord  DatimotUh  to  be 
carried  into  effect  as  to  these  sums  ? 

It  is  also  a  strong  indication  of  what  the  testator  him- 
self meant,  because  he  says,  *'  subject  to  such  annuities 
and  insurances  as  I  am  liable  to  pay/'  and  it  is  obvious 
that,  if  the  property  were  all  converted,  the  interest  of 
the  tenant  for  life  might  be  entirely  destroyed,  because 
the  income  might  not  be  enough  to  pay  the  annuity  and 
the  insurances. 


SOS 


1889. 


P1CKEBIN& 
PiciuiaiNO. 


It  is  often  very  difficult  to  carry  out  the  principle  of 
Haooe  v.  Lord  Dartmouth.  Here  was  the  annuity  for 
many  years  not  paid ;  the  tenant  for  life  got  nothing 
firom  it.  It  was  not  saleable ;  for  the  party  liable  to  pay 
it  was  supposed  to  be  insolvent.  Suppose  it  had  been 
foreseen  that  it  would  ultimately  be  recovered,  still  a 
sum  of  money  payable  thirty  years  hence  cannot  be 
much  relied  on.  All  that  time  the  tenant  for  life  gets 
nothing. 

The  only  way  in  which  justice  could  be  done  would 
be  to  take  the  facts  as  they  ultimately  turned  out,  and 
see  what  was  the  value  before,  because  that  was  all  that 
the  remainder-man  was  entitled  to,  namely,  the  value  of 
the  property  convertible  thirty  years  hence. 

Great  injustice  would  be  done  if,  where  there  is  no- 
thing in  the  will  but  a  tenancy  for  life  and  a  remainder, 
it  is  always  to  be  held  that  the  property  is  to  be  at  once 
converted.  Taking  the  principle,  therefore,  uniformly 
adopted  in  acting  upon  Howe  v.  Lord  Dartmouth^ 
namely,  taking  that  as  a  case  applicable  to  circum- 
stances such  as  occurred  in  that  case,  where  they  are 
found  to  exist,  and  not.  controlling  cases  where  a  con- 
trary intention  is  to  be  found  in  the  will,  and  consider- 
ing 
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ing  it  quite  as  well  settled  as  Hffxe  v.  Lord  Dartmouth 
itself  is,  that  when  you  find  an  indication  of  intention 
that  the  property  is  to  be  enjoyed  in  its  existing  state,  it 
shall  be  so  enjoyed,  I  think  that  justice  could  not  be 
done  if  the  principle  of  Home  v.  Lord  Dartmouth  were 
applied  to  the  circumstances  of  this  case ;  and  I  there- 
fore think  that  the  judgment  of  the  Master  of  the  Rolls 
is  quite  right. 


It  is  not  necessary  for  me  to  enter  into  a  consider- 
ation of  what  should  be  done  in  a  case  where  a  party 
has  allowed  the  tenant  for  life  for  thirty  years  to  enjoy 
the  property  in  specie ;  where  he  has  thirty  years  ac- 
quiesced in  the  tenant  for  life's  enjoyment  of  it  in  specie, 
he  himself  being  all  the  while  the  proper  hand  to 
receive  the  money.  It  is  unnecessai-y  for  me  to  enter 
into  that  question,  because  the  question  raised  now  is 
the  same  which  might  have  been  raised  immediately 
after  the  testator's  death,  and  arises  now  in  the  same 
manner. 


I  think,  therefore,  the  Master  of  the  Rolls  was 
right.  There  was,  undoubtedly,  some  doubt  upon  the 
will ;  and  if  the  case  turned  upon  the  construction  of 
the  will  alone,  I  should  think  it  a  very  fair  case  for 
appeal ;  but  when  I  find  it  did  not  turn  on  this  will 
only,  but  that  the  object  of  the  appeal  is  also  to  establish 
the  transaction  between  the  son  and  his  mother,  I  am 
bound  to  dismiss  the  appeal  with  costs. 
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BETWEEN 

JAMES  SUART  and  JOHN  SIMPSON  Plaintifis;        i838. 

AND  ^%y^-  ^^• 

JOHN     WELCH,    THOMAS    HUDSON,     and        1339. 
THOMAS  POSTLETHWAITE     -  Defendant$.      '^«»-29- 

^■^HE  bill  in  this  cause  sought  to  make  the  Defend-  One  of  several 

-■■    ants  interplead  with  respect  to  a  sum  of  4S5/.  5s.y  S^ip^aabg^ 

which  was  stated  to  be  the  proportion  of  the  monies,  ■«  **"P**  ^"«»- 

recovered  upon  the  insurance  of  a  ship,  which  fell  to  the  a  broker  to 

Defendant  Postletkmaiie's  share,  as  one  of  her  owners.  ®^®*^  *"  ^°" 
%  ...,,,'.-  surance  upon 

but  was  claimed  by  the  other  Defendants.  the  entirety  of 

the  ship.    A 
loss  happens; 

In  the  month  of  JNiw«wJ<r  1828,  the  Plaintiffs  car-  and  the  io- 

.  J        1      .  .  i.        \^'     •     -r     J  •  surancemoney 

ried  on  busmess  m  partnership  m  London^  as  msurance  i^ing  paid  to 

brokers,  and  the  Defendants  Welch  and  Hudson  carried  ^^^  broker, 

who  knew  < 

on  business  in  partnership  at  Liverpool^  as  merchants,  what  other 
brokers,  fi^eneral  accents,  and  shipowners.  persons  were 

'  °  B        '  r  puj^  owners  of 

the  ship,  one 

In  the  month  of  Kovember  1828,  the  Defendants  and  ^I^**^^!?!!! 

'  part  owners 

one  Oliver  Totdmin  Roper  were  the  owners  of  a  ship  demands  pay- 
called  the  JameSi  '^^  the  following  proportions,  viz*  proportion  of 
Welch  and  Hudson  owned  seven  sixteenths.  Roper  six  ^^^  insurance 

sixteenths,  and  Postlethxcaite  three  sixteenths.     Welch  commences  an 

•  • 

and  Hudson  were  the  managing  owners  and  ship's  hus-  Jl  ?"  ag»>n8t 
bands,  and,  in  the  month  of  November  1828,  they  em-  recover  it; 
ployed  the  Plaintiffs,  who  knew  that  the  three  Defend-  "!^neJ X*^ 

ants  and  Roper  were  interested  in  the  vessel,  to  effect  directed  the 

insurance  de* 

insurances  upon  the  vessel  and  her  freight;  and  the  mands pay- 
Plaintiffs  insured  the  ship  and  freight  accordingly.  The  mentofthe 
ship  was  lost,  and  considerable  sums  were  recovered  commences 
by  the  Plaintiffs  upon  the  policies  of  insurance.  eUforcJsuch 

In   demand : 
Held,  that 
the  broker  could  sustain  a  bill  of  interpleader  against  the  two  claimants. 
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In  the  mean  while,  the  following  correspondence  took 
place. 

On  the  14th  of  May  18299  the  Plaintiffs  wrote  to 
Wekh  and  Hudson  as  follows  :  — 


^^Londoftj  14th  May  1829. 
<<  Messrs.  Welch  and  Hudson^ 
"  Dear  Sirs,  — We  duly  received  your  much  esteemed 
favour  of  the  12th  instant,  and  we  are  sorry  indeed  to 
hear  so  very  lamentable  an  account  of  the  James.  We 
had  a  report  here  a  few  days  since  that  she  was  con- 
demned, sold,  and  broken  up,  but  no  one  could  believe 
it.  The  underwriters  and  the  Royal  Exchange  Com- 
pany are  anxious  to  see  the  papers,  and  particulars  how 
the  mischief  happened;  and  please  inform  them  how 
much  was  insured  in  all,  by  whom,  and  the  particulars 
of  the  shares  held  by  each  owner,  as  the  forms  of  the 
company  require  this  should  be  done,  and  we  are 
anxious  to  save  time :  and  please  say  also  if  any  thing 
was  uninsured  either  on  vessel  or  cargo ;  and  a  copy  of 
the  manifest  of  the  latter,  that  we  may  be  fully  pre- 
pared with  all  the  needful  information  without  our  hav- 
ing to  trouble  you  again :  and  from  what  we  have  this 
day  understood.  Captain  Searchwell  had  best  remain  at 
Liverpool  for  the  present,  that  the  underwriters  may 
send  for  him  to  Londoji^  if  needful.  They  cannot  ac- 
count for  there  being  no  proceeds  of  ship  in  any  way. 
There  is  no  similar  case  in  the  remembrance  of  any  one 
here,  from  Fayal  or  any  place  so  near  home  from 
whence  the  needful  assistance  could  be  obtained.  And 
waiting  your  reply, 

^^  We  remain  with  great  and  sincere  respect, 

"  Dear  Sirs, 
"  Yours  always  very  truly, 

"  Suart  and  Sinipson.^* 

On 
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On  the  same  day  (viz.  the  14th  oi  May  1829),  Roper        1838. 
wrote  to  the  Plaintiff  5/mp5on  in  the  following  terms:—* 

"  I  yesterday  received  a  letter  from  Welch  and  Hud^ 
so/If  informing  me  that  Captain  Searchvoell  and  his  crew 
had  arrived  in  Liverpool  on  the  1 2th,  the  James  having 
been  condemned  at  Fayal;  that  the  hull  and  materials, 
with  about  one  third  of  the  salt,  which  was  all  that  was 
left,  had  been  sold;  that  the  proceeds  had  not  paid  the 
expenses  there,  leaving  a  balance  against  the  ship  of 
about  30/.    As  I  never  was  in  a  similar  mess,  may  I  beg 
your  attention  to  this  lamentabfe  business,  on  behalf  of 
Captain  Postlethwaite  and  myself.    We  must  safe]y  rely 
upon  you.  At  the  same  time,  I  should  be  obliged  by  your 
letting  me  know  per  return,  as  I  leave  here  for  Man^ 
Chester  on  Monday^  what  proceedings  are  to  be  taken. 
Can  you  give  a  good  account  of  the  underwriters? 
Who  pays  the  expenses  at  Fayal  ?    When  is  the  loss 
usually  settled?    Have  I  any  documents  to  send  up? 
But  if  there  is  any  thing  to  be  received  by  the  owners, 
let  me  know,  as  Captain  P.  and  I  may  give  further 
instructions.    I  have  not  yet  heard  from  him.    The  others 
and  we  are  rather  out ;  but  it  won't  do  to  explain  by 
letter.     You  will  see  by  MinshuWs  assize  intelligence, 
what  was  attempted:  that  drew  my  attention  to  some 
particular  account,  which  you,  if  I  live,  shall  see  in  the 
party's  own  handwriting.     However,  this  is  nothing  to 
the  present  purpose.     It  is  possible,  but  barely  pos- 
sible, I  may  be  in  town  before  you  come  here ;  in  the 
mean  time  I  trust  you  will  act  as  agent,  fully  empowered 
both  by  P.  and  self." 

On  the  23d  of  May  the  Plaintilf  Simpson  wrote  to 
Roper  as  follows :  — 

**  London^ 
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"  London^  2Sd  May  1829. 
"  My  dear  Sir,  —  Mr.  Welch  from  Liverpool  arrived 
here  this  evening,  no  doubt  on  account  of  the  JameSy 
about  which  nothing  has  been  done  yet,  or  will  be,  for 
some  days  to  come.  I  know  not  if  you  wish  to  arrange 
any  matter  with  him  for  the  insurance.  You  need  not 
come  up  until  I  think  any  good  is  to  be  done  by  your 
coming;  but  if  you  and  Captain  P.  (a)  will  inform  me 
how  I  can  be  of  any  service  to  them,  I  will  try  hard  to 
meet  their  wishes  as  far  as  may  be  hi  my  power.  I  do 
not  think  the  loss  will  be  considered  in  the  committee 
for  at  least  ten  days  to  come,  at  all  events  a  week 
hence,  when  I  will  inform  you  the  result  without  loss 
of  time ;  and  in  the  mean. time  we  shall  come  under  no 
engagement  about  the  needful,  on  any  account,  you  may 
depend.  Excuse  this  scrawl,  but  thought  it  best  you 
should  know  of  Mr.  Welch  being  here." 


On  the  28th  of  May  the  Plaintiff  Simpson  wrote  to 
Hoper  again  as  follows  :  — - 


"  Dear  Sir,  —  I  wrote  to  you  a  few  hasty  lines  on  the 
23d  instant,  since  which  I  am  without  the  pleasure  of 
hearing  from  you.  I  was  in  hopes  you  would  have  in- 
formed me  if  I  could  have  rendered  you  and  our  mutual 
friend  Mr.  P.  any  service  here  about  the  vessel  JameSj 
as  I  find  W.  is  very  much  in  want  of  the  needful,  and 
wishes  us  at  once  to  come  under  engagements  for  the 
amount,  even  subject  to  be  refunded  if  not  paid ;  as  no 
final  answer  may  be  given  until  Wednesday  next,  and 
until  then  I  do  not  like  to  come  under  any  engagement; 
but  then  if  settled  it  cannot  be  avoided ;  and  unless  you 
both  sign  a  regidar  order  not  to  pay  the  needful  to  any 
one  else^  ive  cannot  well  defer  payment  longer.    The  order 

must 

(fl)  Meaning  the  Defendant  PosUelhwoitc, 
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must  be  in  such  shape  as  can  be  laid  before  Mr.  JV.;  he 
is  very  anxious  in  the  business,  probably  on  account  of 
the  needful.  This  in  confidence  entirely  to  you.  Let 
us  hear  from  you  at  all  events  by  return,  and  if  Captain 
P.  intends  to  act,  he  must  prepare  to  come  up,  as  we 
may  send  for  one  or  both  any  hour  if  any  thing  is  to  be 
done ;  if  not,  we  will  pay  the  whole  amount  when  re-> 
ceived  to  Messrs.  fV.  and  H.  in  the  usual  way. 

"  Believe  me  yours  truly, 

"  John  Simpson." 

On  the  30th  of  ilfcy.  Roper  wrote  to  the  PlaintiflF 
Simpsoti  in  the  following  terms :  — 

**  My  dear  Sir, — On  the  21st  instant  I  wrote  you, 
empowering  you  to  act  for  Postletlmaite  and  myself  in 
regard  to  the  unfortunate  JameSf  and  earnestly  request- 
ing your  best  assistance ;  in  your  esteemed  favour  of  this 
morning,  you  state  you  were  in  hopes  of  bearing  from 
me,  informing  you  if  you  could  render  Captain  P.  or 
myself  any  services ;  to  my  last  I  beg  a  reference.  As 
Postletkwaite  and  myself  jointly  have  the  majority  of 
the  vessel,  and  I  fear  the  majority  of  the  loss,  I  beg 
you  will  hold  my  proportion  you  may  receive  from  the 
underwriters   to   my  own  order.      Between   you   and 

myself, (a)  has  never  paid  S.  Moor^s  estate  for 

one  eighth  part  of  the  James;  this  I  only  found  out  in 
Marchy  although  he  has  a  regular  transfer;  his  con- 
founded transfer  has  so  confounded  the  accounts,  it 
will  take  much  longer  time  than  I  can  give  them  to 
clear  the  confusion.  Again  earnestly  requesting  your 
best  exertions, 

"  I  am,  &c., 

"  Oliv.  T.  Ropei-:' 

On 

{a)  A  blank  was  left  for  this  name  in  the  brief. 
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On  the  same  day  Roper  wrote  the  following  letter 
to  the  Plainti£&* 

^^  Lancaster y  80th  May  1829. 
**  Messrs.  Suart  and  Simpsofiy 
''  Gentlemen,  —  Having  some  engagements  U>  meet 
in  London^  in  the  course  of  a  week  or  ten  days,  I  have 
to  request  you  will  hold  my  proportion  of  the  loss  on 
the  ship  and  freight  done  through  you,  that  you  may 
receive  from  the  underwriters,  until  I  give  you  orders  to 
whom  it  is  to  be  paid.  If  Mr.  Welch  or  Mr:  Hudson 
inquire  why  you  retain  so  much^  I  will  explain  to  them ; 
Liverpool  being  so  much  nearer  here  than  London^  we 
have  many  opportunities ;  and  those  gentlemen,  so  soon 
as  they  render  me  an  account  of  the  money  paid  for 
the  Jameses  outfit,  I  will  remit  my  proportion  with 
interest." 


And  on  the  same  day,  Postlel/iwaite  wrote  to  the 
Plaintiffs  a  letter  containing  the  following  passage :  — 

**The  present  is  to  request  that  you  will  have  the 
goodness  to  hold  in  your  hands  my  proportion  of  what 
you  receive  from  the  underwriters  on  ship  and  freight, 
say  three  sixteenth  shares,  and  to  pay  no  part  of  it 
to  any  one  without  my  order;  and  will  be  happy  to  hear 
from  you  when  this  unfortunate  business  gets  settled, 
which  I  hope  will  not  be  long." 

On  the  13th  of  Jufie^  Simpson  wrote  again  to  Roper  in 
the  following  terms :  — 


u 


'^  London^  13th  June  1829. 
Dear  Sir,  —  I  had  this  pleasure  some   time  ago, 
since  which  we  are  without  any  of  your  much  esteemed 
favours.     I  find  Mr.  Welch  has  gone  to  Liverpool  on  bis 

way 
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way  to  Lancaster,  from  whence  we  have  heard  from 
Messrs.  W.  and  H.,  and  annexed  beg  to  hand  you  a 
copy  of  our  reply  to  him,  from  which  you  will  be  able 
to  see  how  matters  are  going  on  here.  Having  one  way 
or  other  advanced  Mr.  Welch  somewhere  about  200/.  in 
cash|  this,  with  nearly  1000/.  premiums  owing,  he  will 
not  have  much  to  receive  out  of  1250/.  done  on  their 
joint  account  ^  the  James  ;  so  that  all  the  I'emainder  in 
truth  will  belong  to  you  and  Captain  Postlethwaite,  when 
we  have  arranged  with  the  underwriters;  and  in  the 
mean  time,  you  can  all  be  arranging  matters  at  LaU'- 
easier^  so  that  every  thing  may  be  finally  settled  as  soon 
as  the  money  is  ready  to  be  drawn  for.  We  shall  be 
glad  to  hear  how  you  are  going  on,  at  your  conve- 
nience, in  order  that  we  may  act  accordingly,  should 
we  hear  again  from  Mr.  Welch,  as  we  may  probably 
soon  do  on  this  important  business  to  him  and  to  all 
concerned." 


811 
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On  the  16th  o(  Jutie,  Welch  and  Hudson  wrote  to  the 
Plaintififs  as  followjs :  — 

**  Gentlemen,  —  Having  effected  tlie  policy  of  insur; 
ance  of  2400/.  on  the  James,  and  500/.  on  her  freight  in 
our  own  names  for  our  own  security,  we  hereby  give 
you  notice  that  we  hold  you  liable  to  us  for  the  pay- 
ment of  the  whole  amount  received  or  to  be  received  by 
you  from  the  underwriters  on  those  policies,  and  require 
you  to  pay  us  the  whole  amount. 
**  Liverpool,  16th  June  1829." 

On  the  same  day  Welch  and  Hudson  sent  to  the  Plain- 
tiffs the  following  notice :  — 


**  Gentlemen,  —  We  hereby  give  you  notice  that  the 
expenses  of  the  outfit  of  the  ship  James,  for  and  upon 

Y  2  her 
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her  late  voyage,  were  incurred  and  paid  by  us  as  ship's 
husbands;  and  there  being  still  due  and  owing  to  us 
from  Mr.  Tlumias  Postlethwaiie^  his  proportion  of  such 
expenses  in  respect  of  his  share  of  the  said  ship,  and 
also  for  his  proportion  of  repairs  and  expenses  of  former 
voyages  to  a  large  amount,  that  you  do  not,  until  full 
payment  by  him  of  what  is  due  from  him  to  us  on  all 
accounts,  pay  over  to  him  or  his  order  any  monies  or 
the  balance  of  any  monies  received  or  to  be  received  by 
you  upon  or  by  virtue  of  any  policy  or  policies  of  in- 
surance which  by  our  order  you  have  caused  to  be 
effected  and  underwritten  upon  the  said  ship  or  her 
freight  for  the  said  voyage,  or  received  or  that  shall  be 
received  by  you  in  respect  of  the  said  ship,  or  the  said 
freight,  or  the  loss  which  has  happened  to  the  same  re- 
spectively. 

^^  Liverpool^  16th  day  of  June  1829." 


On  the  9th  of  Juh/y  Welch  and  Hudson  wrote  to  the 
Plaintiffs  in  the  following  terms :  — 

"Gentlemen, — We  enclose  an  order  on  you  fbr^OO/. 
from  our  mutual  friend  Mr.  Ropery  which  we  will  thank 
you  to  remit  us  in  cash,  or,  if  more  convenient,  your 
acceptance  at  a  short  date  including  interest  You  will 
observe  the  order  is  on  condition  of  our  withdrawal 
of  the  notice  given  to  you  respecting  his  share  of  the  in- 
surance on  ship  and  freight,  which  we  hereby  do." 

On  the  10th  of  August  1829,  the  Plaintiff  Simpsm 
wrote  to  Welch  and  Hudson  the  following  letter :  — 


"  Lancaster^  10th  August  1829, 
"  Messrs.  Welch  and  Hudson^ 
**  Dear  Sirs,  —  On  my  arrival  here  I  received  your 

esteemed 
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esteemed  favour  of  the  4th  instant,  annexing  your  ac- 
count current  for  the  loss  of  the  James  ;  but  having  no 
books  here  cannot  say  if  it  is  quite  correct  or  not, 
but  presume  there  can  be  no  material  error,  excepting 
the  mode  of  (a)     I  fear  nothing  can  be  said  about 

the  balance  at  present  from  the  notices  given  us  by  the 
owners  of  said  vessel,  unless  they  may  be  considered  as 
withdrawn  on  account  of  the  payment  of  the  order  given 
by  Mr.  Roper  for  400/.,  and  which  was  instantly  placed 
at  your  credit  in  account  accordingly.  In  fact,  when  in 
London,  your  Mr.  Welch  had  already  received  nearly 
200/.,  one  half  of  it  in  cash  ;  and  your  own  account  for 
premiums  was  then  nearly  1000/.  in  our  favour,  together 
nearly  1200/.;  and  your  own  individual  shares  of  the 
loss  at  that  time  settled  with  the  Royal  Exchange  Com- 
pany would  only  amount  to  about  700/.  Surely  you 
could  not  expect  that  we  should  do  otherwise  than  place 
it  at  your  credit,  which  was  done,  leaving  a  balance  still 
in  our  favour  from  you  of  nearly  500/. ;  and  placing  this 
400/.  at  your  credit  was  in  truth  the  same  as  paying  you 
the  money,  in  fact  you  had  already  got  one  half  as  above 
stated.  In  all  this  business  we  have  no  kind  of  concern 
between  you  and  the  owners  ;  our  own  account  is  with 
you ;  the  insurance  was  done  for  you  ;  and  we  much  wish 
to  settle  the  balance  arising  from  it,  so  far  as  we  have 
settled  with  the  underwriters.  But  from  the  notices  given 
it  appears  you  have  received  (with  the  above  400/.  now  at 
your  credit)  more  than  what  is  due  to  you  upon  what  is 
settled  by  underwriters  to  this  time,  1 14/.  ^s,  Gd.,  so  that 
the  matter  rests  entirely  between  you  and  the  other 
owners,  and  with  which  we  have  nothing  whatever  to 
do  one  way  or  other ;  but  should  be  very  glad  indeed  to 
be  released  from  the  situation  we  find  ourselves  placed 

in. 
(a)  A  blank  exists  in  the  copy  contained  in  the  brief. 
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in.  We  have  done  our  duty  to  all,  and  you  can  have  no 
just  cause  of  complaint  against  us  on  this  or  any  other 
occasion.  Rather  give  us  some  credit  for  the  loss  being 
so  far  and  so  much  secured,  than  blame  us  for  the  little 
that  remains  undone;  for  as  regards  the  underwriters  not 
much  remains  to  do  with  them  on  so  singular  a  loss. 
There  \s,  as  already  named  to  you,  with  the  400Z.  at  your 
credit,  due  you  285t  lis.  6d.j  Mr.  Roper  ^TO/.  95.,  and 
Captain  P,  435/.  4;.  9d. ;  and  when  you  have  arranged 
with  them,  we  shall  indeed  be  glad,  but  you  are  fully 
aware  we  are  no  party  to  the  accounts  between  you  and 
them  and  cannot  interfere  with  them.  You  cannot  in  jus-* 
tice  feel  that  any  blame  attaches  to  us  on  this  subject — it 
has  not  arisen  from  us  in  any  manner.  We  are  glad  it 
is  even  so  far  settled :  you  well  know,  if  the  captain  had 
not  sworn  the  James  was  totally  broken  up,  the  Royal 
Exchange  Company  would  have  tried  the  question.  It 
may  be  the  underwriters  are  now  advised  to  try  it  in 
other  cases  of  the  same  kind  almost.  They  feel  hurt 
the  ships  James^  MitcJiell,  Atlantic^  Stag,  and  others  on 
which  they  have  paid  total  losses  by  foreign  condemna- 
tion within  eighteen  months,  are  now  all  sailing  about  in 
good  order.  It  is  no  part  of  my  duty  to  defend  the 
underwriters,  but  they  name  this  in  justification  of  delay. 
You  well  know  our  underwriters  have  paid  you  many 
losses  well ;  and  we  have  not  yet  had  any  policy  in  court. 
Though  we  may  not  always  be  so  fortunate,  yet  give  us 
credit  for  what  we  and  our  underwriters  have  don^ 
these  twenty  years  past  for  you.  I  cannot  but  think  if 
you  will  calmly  reflect  on  all  these  matters,  you  will  see 
that  all  might  be  amicably  arranged  by  two  friends  in 
an  hour,  for  really  no  one  else  can  arrange  it.  There 
is  nothing  to  litigate  in  the  accounts ;  they  are  such  as 
have  and  can  be  settled  at  once,  so  far  as  we  are  con- 
cerned, and  have  no  wish  to  go  further;  I  will  name 
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(a)  London^  if  there  is  any  error  or  omission  in        18SS. 


the  account  sent  me. 

^^  And  remain,  dear  Sirs, 

"  Yours  very  truly, 

"  John  Simpson** 

'*  P*  S,  No  one  here  has  been  advised  with  as  regards 
this  letter.'' 

The  Plaintiffiif  as  was  admitted,  paid  or  accounted  to 
Moper  for  his  share  of  the  insurance  monies ;  but  Welch 
and  Hudson  insisted  that  this  had  been  done  after  he 
had  paid  to  them  the  amount  due  from  him  to  them  for 
repairs  and  outfit,  and  in  consequence  of  a  written  order 
from  them  to  the  Plaintiffs  for  that  purpose. 

Shortly  before  the  filing  of  the  bill,  botli  TVelch  and 
Hudson  and  Postlethwaitebad  respectively  commenced  ac- 
tions against  the  Plaintiffs,  for  the  amount  in  question. 
These  actions  the  bill  sought  to  restrain,  upon  the 
terms  of  bringing  the  amount  in  question  into  Court ; 
and,  shortly  after  the  bill  was  filed,  the  Plaintiffs  ob- 
tained an  order  for  that  purpose*  Welch  and  Hudson 
afterwards,  upon  putting  in  their  answer,  made  an  in- 
effectual application  to  have  the  money  paid  out  to 
them. 

The  cause  came  on  now  to  be  heard. 

It  is  conceived  that  the  nature  of  the  arguments  is 
sufficiently  stated  in  the  judgment.  The  following  cases 
were  referred  to,  viz.  Drinhvater  v.  Goodwin  (i),  Steven- 
son V.  Mortimei'  (c),  Roberts  v.  Ogilby  {d\  Lowe  v.  JS/V://- 

ardson^ 
(a)  The  name  was  omitted  in         (c)  Cittop.  806. 
the  copy.  (rf)  9  P/w,  2G9. 

(6)  Coup.  251. 
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1 8S9.        ardson  (a),  Nickolson  v.  Kncndes  (6),  Mitchell  v.  Hayne  (c), 

Cra-UDshay  v.  Thornton  (d)  Dixon  v.  Hamond  (e),  Sargent 

V.  Morris  {g\   Sims  v.  Brittain  {h)j    Sitns   v.  Bond^i), 

Welch.       ^Jra/it  v.  Douglas  {k),  Duke  of  Norfolk  v.   Worthy  {I), 

Sadler  v.  Z»e/^/i  (w),  Coppin  v.  Walker  (n). 

The   Solicitor-General  and    Mr.  Richards,    for   the 
Plaintiffs. 

Mr.  Wigram  and  Mr.  B(W///,  for  the  Defendants  JFr/rA 
and  Hudson* 

Mr.  JSzcoi  and  Mr.  Puller,  for  the  Defendant  Posfle- 
thwaitc. 


1839.  77/e  Lord  Chancellor. 

/an.  129. 

The  first  ground  upon  which  it  was  contended,  on  the 
part  of  the  Defendants  Welch  and  Co.,  that  this  was  not 
a  proper  case  of  interpleader,  was,  that  it  came  witliin 
the  principle  of  Crawshay  v.  Thornton  (o),  inasmuch  as 
the  Plaintiffs  had,  by  a  letter  of  the  10th  of  August  1829, 
come  under  a  personal  liability  to  the  Defendants  Welch 
and  Co.,  independently  of  such  liability  as  might  exist 
from  the  situation  in  which  they  arc  placed,  with  re- 
ference to  the  property  in  question.  I  am  of  opinion 
that  this  letter  cannot  have  this  effect.  The  whole  tenor 
and  the  declared  object  of  it  was  of  a  precisely  opposite 
character.     It  tells  Messrs.  Welch  and  Co.,  tliat  nothing 

can 

(fl)  5  Mad,  277.  (i)  5  B.  cj-  -firf(>/.389. 

(6)  5  Mad,  47.  \k)  Vide  infra^  p.  320.  n. 

(c)  2  Sim.  4r  Siu.  G3.  (/)  1  Camp.  537. 

(d)  2  Myliie^  Craig,  1.  (w)  4  Camp.  195. 

(e)  2B.^  Aid.5l0.  (n)  7  Taunt. Q57. 

(g)  5B.^  Aid.  277.  (o)  2  M^lne  ^  Craig,  1. 

(A)  4  ^.  4-  Adol.  31 S. 
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can  be  done  about  the  balance,  from  the  notices  given  by 
the  owners.  It  says,  indeed,  that  the  Plaintiffs  had  no 
kind  of  concern  between  fVelch  and  Co.  and  the  owners ; 
that  their  account  was  with  Welch  and  Co.;  that  the 
insurance  was  done  for  fVelch  and  Co.  But  this  was 
said  as  a  justification  of  their  having  insisted  upon 
placing  400/.,  part  of  the  insurance  money,  to  the  credit 
of  the  account  of  fVelch  and  Co.  And  if  those  expressions 
could  be  construed  to  have  a  more  extended  meaning, 
they  only  stated  the  facts  as  they  occurred,  and  contain 
no  new  contract,  independently  of  what  the  law  would 
deduce  from  such  facts.  The  letter  immediately  pro- 
ceeds to  say,  that  the  Plaintiffs  much  wished  to  settle 
the  balance  so  far  as  they  had  settled  with  the  under- 
writers; but  that,  from  the  notices  given,  it  appeared 
that  Welch  and  Co.  had  received  more  than  what  was 
due  (that  is,  as  between  themselves  and  the  owners),  ^^so 
that  the  matter  rests  entirely  between  you  and  the  other 
owners,  and  with  which  we  have  nothing  whatever  to 
do  one  way  or  other,  but  should  be  very  glad  indeed  to 
be  released  from  the  situation  we  find  ourselves  placed 
in ;"  and  after  stating  the  sums  claimed  by  the  other 
owners,  proceeds,  "  when  you  have  arranged  with  them, 
we  shall  indeed  be  glad ;  but  you  are  fully  aware  we  are 
no  party  to  the  accounts  between  you  and  them,  and 
cannot  interfere  with  them.  You  cannot  in  justice  feel 
that  any  blame  attaches  to  us  on  this  subject  —  it  has 
not  arisen  from  us  in  any  manner." 


It  was  argued  that  the  case  of  Roberts  v.  Ogilby  (a) 
was  an  authority  to  shew,  that  this  letter  was  of  itself 
sufficient  to  make  the  Plaintiffs  liable  to  Welch  and  Co. : 
but  the  letters  in  that  case  were  relied  upon  as  proving 
that  the  broker  had  acted  wholly  under  the  direction  of 

the 

(fl)  0  Frke,  269. 
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the  part  owner  who  had  directed  the  insurance*  a  (act 
not  in  dispute  in  this  casei  and  not  that  he  had  by  such 
letter  entered  into  any  independent  liability.  I  am  very 
clearly  of  opinion,  therefore,  that  there  is  nothing  in  this 
case  to  bring  it  within  the  principle  of  Crawshqy  v» 
Thornton. 


It  was  then  saidi  that  there  was  evidence  of  collusion 
between  the  Plaintiffs  and  the  other  owners,  in  a  letter 
from  them  to  Roper  of  the  28th  of  May  1829.  It 
appears,  that  Mr.  Boper^  writing  on  behalf  of  himself 
and  PostlethwaitCj  had  on  the  14th  of  May  written  to 
tlie  Plaintiffs,  desiring  to  be  informed  if  anything  were 
to  be  received  by  the  owners,  that  they  might  give 
further  instructions;  and  that  the  Plaintiffs,  in  their 
answer  of  the  23d  of  May^  told  him  that  they  would  not 
come  under  any  engagement  (that  is,  with  Welch  and 
Co.)  about  the  money ;  and  in  the  letter  of  the  28th  of 
Mayj  they  tell  him  that  Mr.  Welch  is  very  anxious  that 
they  should  come  under  engagements  for  the  amount, 
and  that  if  a  settlement  took  place  with  tlie  underwriters, 
it  could  not  be  avoided,  unless  the  other  owners  signed 
a  regular  notice  not  to  pay  to  any  one  else,  and  if  that 
was  not  done,  they  should  pay  the  whole  amount  when 
received  to  Messrs.  Welch  and  Co.  in  the  usual  way; 
who,  it  appears  by  the  letter  of  the  10th  oi  August  1820, 
were  their  debtors  upon  the  general  account.  Regular 
notices  to  hold  their  proportion  were  sent  by  Roper  and 
Postlei/rjcaite  on  the  30th  of  May,  and  by  Welch  and 
Co.,  to  pay  the  whole  to  them  on  the  16th  oijune.  In 
this  there  is  not  any  proof  of  collusion.  The  Plaintiffs 
being  applied  to  by  the  other  owners,  tell  them  how  the 
matter  stands,  and  that  they  shall  pay  to  Welch  and  Co. 
unless  they  have  regular  notices  from  the  other  owners 
not  to  do  so. 


The 
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The  case  then  is  reduced  lo  this.  One  of  several 
part  owners  of  a  ship,  acting  as  ship's  husband,  directs  a 
broker  to  effect  insurance  upon  the  entirety  of  the  ship* 
A  loss  happens,  and  the  insurance  being  paid  to  the 
broker,  who  knew  what  other  persons  were  part  owners 
of  the  ship,  one  of  the  other  part  owners  demands  pay- 
ment of  his  proportion  of  the  insurance  money,  and 
commences  an  action  against  the  broker  to  recover  it ; 
and  the  part  owner  who  directed  the  insurance,  demands 
payment  of  the  whole,  and  commences  an  action  to 
enforce  such  demand. 


It  cannot  be  contended,  that  a  broker  simply  e*xe« 
cuting  his  duty  in  receiving  the  insurance  money  from 
the  underwriters,  and  not  having  come  under  any  colla* 
teral  liability  to  either  party,  ought  to  be  subject  to  this 
double  litigation,  for  the  purpose  of  obtaining  a  decision 
OS  to  which  of  the  part  owners  is  entitled  to  receive  the 
money.  The  adverse  claims  being  made,  it  is  not  for 
him  to  decide  the  question  between  the  claimants,  and 
take  the  chance  of  such  decision  being  sanctioned,  when 
the  action  of  the  party  against  whom  he  shall  decide 
comes  to  be  tried ;  nor  is  it  the  duty  of  this  Court,  in  this 
proceeding,  to  give  any  opinion  upon  such  adverse 
claims,  but  only  to  place  the  parties  in  a  proper  situ- 
ation to  have  their  rights  decided  upon  as  between 
themselves.  I  therefore  abstain  from  giving  any  opinion 
upon  the  claims  of  the  Defendants.  The  coses  referred 
to  prove,  at  least,  that  there  is  a  question  to  be  tried 
between  them. 


It  was  contended,  that  admitting  the  right  of  inter- 
pleader in  this  case  would  be  on  invasion  of  the  rule, 
that  there  can  be  no  interpleader  between  principal  and 
agent.  I  do  not  repeat  what  I  said  upon  that  subject  in 
CnODshai/  v»  Thornton ;  and  it  does  not  appear  to  me, 

that 
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that  the  consideration  of  that  principle  is  involved  in  the 
facts  of  this  case ;  for  the  question  is  not  under  what 
circumstances,  if  any,  an  agent  can  support  a  bill  of 
interpleader  against  his  principal,  but  who  is  the  prin- 
cipal for  whom  the  party  seeking  the  protection  of  an 
interpleading  suit  ought  to  be  considered  as  agent« 
The  insurance  is  made  on  behalf  of  the  owners  of  the 
ship.  The  part  owner  who  did  not  direct  the  insurance 
says,  ^^  You  effected  the  insurance  on  behalf  of  all  and 
every  the  person  and  persons  to  whom  the  ship  apper- 
tained. I  am  one  of  the  principals  for  whom  you  so 
acted  in  effecting  the  insurance  and  receiving  the  money; 
and  you  knew  at  the  time  you  received  the  money  that 
I  was  such  part  owner ;  therefore,  account  to  me  for  my 
share."  But  the  owner  who  directed  the  insurance, 
says,  "  The  question  of  agency  is  to  be  decided,  not  by 
the  ownership  of  the  ship,  but  by  the  orders  under 
which  the  broker  acted."  The  language  of  Chief  Baron 
Richards  in  Moberts  v.  Ogilby{a)  on  one  side,  and  of 
Mr.  Justice  Bayley  in  the  unreported  case  of  Braik  v. 
Douglas  {b)  upon  the  motion  to  enter  a  nonsuit,  upon  the 

other 

{a)  9  Price,  at  p.  281. 

{b)  Braik  v,  Douglas. 


This  cause  was  tried  before 
Lord  Tenierden  and  a  special 
jury,  at  the  London  sittings  after 
Michaelmas  term,  1828. 

The  Plaintiff,  Alexander  Braik, 
was  the  owner  of  one  third  of  the 
ship  Hannah^  and  one  William 
Gibson  of  Liverpool  was  the 
owner  of  two  thirds  of  the  same 
ship.  Gibson  was  the  ship's 
husband.  He  had  mortgaged 
his  shares  to  Douglas,  Anderson, 
and  Co.,  of  London,  who  were 
insurance  brokeft,  and  were  the 


Defendants  in  the  cause.  On 
the  2d  of  February  1827,  the 
Defendants  wrote  to  Gibson  a 
letter  containing  the  following 
passage  :  —  "  We  have  insured 
the  amount  on  the  Hannah  on 
which  we  have  a  mortgage,  viz. 
•}f  shares,  valued  at  SG87/.  as 
per  annexed  copy  of  policy,  and 
debit  you  88/.  o«.  8</.  for  pre- 
mium and  duty;"  and  containing 
a  postscript  in  the  following 
words:  — "You  will  observe 
that  we  have  insured  the  Han* 
nah  for  the  amount  at  which 

ihe 


CASES  IN  CHANCERY* 


321 


other  side,  seems  to  put  the  question  upon  this  point ; 
and  this  is  a  point  which  must  be  decided  between  the 
two  claimants.    The  same  sum  is  claimed  by  the  De« 

fendants, 


1839. 


she  is  valued  in  our  books,  which 
is  687/.  more  than  you  ordered 
to  be  done;  we  have  been 
obliged  to  do  this  to  preserve 
us  from  loss,"  The  letter  to 
which  this  was  an  answer  did 
not  appear;  but  it  appeared  that 
on  the  7th  of  February  1827, 
Gibion  wrote  to  the  Defendants 
as  follows:  —  "  You  will  please 
insure  s^  Hannah,  Byass,  hence 
to  Charleston  and  back,  a  further 
sum  of  1500/.,  valuing  the  ship 
at  39 87/.  at  60«.  per  cent.  We 
were  not  quite  fixed  on  our 
Charleston  voyage  when  I  or- 
clered  the  2C00/.  insurance,  or 
the  whole  sum  would  have  been 
sent  you  at  that  time.*' 

In  pursuance  of  the  directions 
contained  in  this  letter,  Douglas, 
Anderson,  and  Co.  effected  an 
insurance,  as  agents,  upon  the 
ship  Hannah  generally,  and  not 
upon  any  particular  shares,  to 
Charleston  and  back,  for  1500/., 
valuing  the  ship  at  5987/. ;  and 
they  debited  Gibson  with  the 
premiums  on  both  insurances. 
On  this  voyage  the  Hannah 
bustained  an  average  loss, 
which  was  afterwards  adjusted 
by  the  Defendants  as  brokers, 
at  174/.  I2s,  Sd. 

On  the  50th  of  June  1827, 
Gibson  wrote  a  letter  to  the  De- 
fendants, which,  after  directing 


them  to  insure  the  ship  Rachel, 
at  and  from  Hamburgh  to  Jfa* 
ranham  and  back  to  Liverpool, 
at  a  premium  not  exceeding  50f. 
per  cent,  contained  the  follow- 
ing passage:  —  You  may  also 
insure  5000/.  ^  Hannah  for 
the  same  voyage,  with  the  ex- 
ception of  sailing  from  Liverpool, 
and  at  not  a  higher  rate  of  pre- 
mium.—Sailing  from  Liverpool 
should  reduce  the  premium." 
The  Defendants,  in  pursuance 
of  these  instructions,  insured 
5000/.  upon  the  Hannah,  gene- 
rally. 

On  the  26th  of  July  1827, 
Gibson  wrote  to  the  Defendants, 
"  I  have  hastily  to  request  you 
to  insure  600/.  more  ^  the 
Hannah  for  the  same  voyage, 
and  the  same  premium  as  the 
policy  for  3000/.,  and  charge  me 
with  premiums,  &c.**  The  De- 
fendants accordingly  insured 
600/.  more  upon  the  Hannah, 
generally. 

Intelligence  having  been  re- 
ceived of  the  arrival  of  the 
Hannah  at  Maranham,  Gibson, 
on  the  6th  of  December  1827, 
wrote  to  the  Defendants  as 
follows:  —  I  will  thank  you  to 
effect  insurance  for  me,  500/.  on 
freight  ^  Hannah^  at  and  from 
Maratiham  to  Liverpool,  rating 
the  freight  at  ICOO/.  and  charging 

at 
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fendants  and  admitted  to  be  due  by   the   Plaintifis 
so  that  the  case  of  Mitchdl  v«  Hayne  (a)  has  no  a|>-> 
plication. 

The 

(a)  9S.4rS,  63. 


at  what  you  may  consider  a  fair 
premium  to  my  account."  The 
Defendants  accordingly  effected 
a  policy  for  .100/.  on  the  freight, 
valued  at  looo/. 

All  the  fire  policies  were  in 
the  common  form. 

The  Hannah  and  cargo  were 
totally  lost  on  the  voyage  from 
Maranham  to  Liverpool,  and  in- 
telligence of  this  occurrence 
reached  Liverpool  a  few  days 
after  the  date  of  Gibson*s  letter 
of  the  6th  oC  December  18C7. 

In  March  18S8,  Gibson  be- 
came a  bankrupt. 

After  the  total  loss  was  known, 
the  Plaintiff  gave  notice  to  the 
Defendants  to  hold  his  proportion 
of  the  amount  of  both  losses  at 
his  disposal,  and  brought  the 
present  action  to  recover  the 
two  proportionate  sums.  As  to 
the  first,  Lord  Tenterden^  at  the 
trial,  lef^  it  to  the  jury  to  say 
whether  at  the  time  the  in- 
surance for  the  first  voyage  was 
effected,  the  Defendants  knew 
that  the  1300/.  was  intended  to 
cover  the  interest  of  some  other 
person  in  the  ship;  and  secondly, 
whether,  when  the  Defendants 
effected  the  insurances  tipon  the 
voyage  io  Maranltamy  they  knew 


that  such  insurances  were  in* 
tended  to  cover  the  interests  of 
other  persons ;  and  his  Lordship 
directed  the  jury  to  find  in  each 
case  for  the  Plaintiff,  if  they 
were  of  the  affirmative  opioion. 
The  jury  found  for  the  Plainti^ 
on  both  voyages. 

On  the  SSth  o£  January  18S9, 
the  Defendants,  in  pursuance  of 
leave  reserved,  moved  for  and 
obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  be  entered. 

Cause  was  shewn  on  the  6th 
of  February  1850,  and  on  the 
7  th  the  Court  of  King's  Bench 
decided  in  favour  of  the  Plain- 
tiff. 

Sir  JameM  Scarlett,  Mr.  F. 
Pollock,  and  Mr.  Tomlinson,  for 
the  Plaintiff. 

Mr.  Campbell  and  Mr.  /?.  C 
Scarlett,  for  the  Defendants. 


The  facts  above  stated  are 
taken  from  papers  in  the  cause, 
with  the  loan  of  which  tlie  re- 
porters have  been  favoured  by 
Messrs.  Olivenon^  Denby,  and 
LavtCy  the  Plaintifis'  solicitors  iu 
Suart  V.  Welch. 
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The  case  of  Niclcolson  v.  Ktiamles  {a)  was  cited  as  an  1839. 
authority  to  shew  that  this  was  not  a  proper  case  of  in- 
terpleader. The  facts  of  that  case  are  very  shortly 
stated.  The  party  giving  the  notice  is  described  as  a 
secret  partner,  and  not  as  a  part  owner ;  and  it  must  be 
assumedi  that  the  broker,  at  the  time  he  received  the 
money,  had  no  knowledge  of  his  tide.  The  facts  were 
probably  very  different  from  the  present.  If  they  were 
the  same,  the  authorities  at  law  shew  that  Sir  <7.  Leach 
was  not  warranted  in  refusing  the  injunction  upon  the 
ground  that  the  case  of  the  party  giving  the  notice  was 
so  clearly  unfounded  as  not  to  entitle  the  Plaintiff  to 
have  it  tried. 

It  remains  to  be  considered,  in  what  form  this  ques- 
tion between  the  Defendants  can  be  most  conveniently 
tried ;  and  it  appears  to  me,  as  PostletJvwaite  is  the  in- 
tervening party,  that  his  action  should  proceed,  and 
that  Messrs.  Welch  and  Co.  should  defend  it  in  the 
names  of  the  Plaintiffs  the  brokers :  and  the  action  of 
Welch  and  Co.  will,  of  course,  be  stayed. 

{a)  S  Mad.  47. 
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Feb.  9. 11.  TRASH  V.  WOOD. 

Nov.  20. 

Devise  of  a  TILIZABETH  SJVANE  being  seised  of  a  copyhold 
trustees  and      '^  ^  messuage  and  premises   held   of  the  manor  of 

^^f^ hem* and  ^^«^¥^^>  ^7  ^^^  ^»1''  ^^^^^  ^^^  ^^^^^  ^^  -^'ly  ^"^^» 
the  executors    gave  and  devised  the  same  (which  she  had  duly  sur- 

and  admini-  rendered  to  the  use  of  her  will)  unto  Tiichard  Collins 
stratorsoisucU  ^ 

survivor  for  and  Joseph  Harmer^  and  the  survivor  of  them,  and  the 
trust  out  of     executors  and  administrators  of  such  survivor,  for  ever, 

the  rents  and  ^pon  trust,  from  time  to  time  for  ever  thereafter,  out  of 
profits,  to  pay     /  ^         n  •  i  •  i 

certain  yearly    the  rents  and  profits,  to  pay  certam  yearly  outgoings  and 

charges,  and  charges  therein  mentioned,  and  in  particular  to  pay  20s. 

r.,  for  life;  a  year  to  each  of  her  three  daughters  during  their  lives ; 

after  hirde^  •*  and  the  residue  unto  my  grandson  Jonathan  Trash 

cease,  to  pay  for  and  during  the  term  of  his  natural  life ;  and  from  and 

aforesaid  to  ^^^^  ^^^  decease,  to  pay  the  residue  as  aforesaid  unto  his 

T*%  children,  children,  and  so  on  for  ever :  and  for  want  of  children 
and  so  on  for  ^        , 

ever;  and  for    lawfully  begotten,  to  my  said  three  daughters,  for  the 

want  ofchil-  ^^^^  ^j*  ^j^^j^  natural  lives,  equally  between  them,  and 
begotten,  to  from  and  after  their  decease,  to  pay  the  residue,  after 
dauchtere"*  *  taxes,  lord's-rent,  repairs,  expenses,  and  charges  as  afore- 
Held,  that  T.  said  are  deducted,  unto  all  my  grandchildren,  equally 

ab?c  estate  tail  between  them,  and  so  on  to  their  children  for  ever," 
under  this  de- 
vise* 

T,  received       Jonathan    Trashy    under    this    devise,   was    let  into 

the  rents  dur-  ^j^^   receipt   of  the   rents   and  profits   of  the   devised 

ing  his  hfc,  *  .  *    ^ 

but  having  an    premises,  but  he  was  never  admitted  as  tenant.     He 

Xte^only,  ^'^^'  ^"  ^^^  '"^"^'^  ^^  ^^'^^^^^  ^^^^»  leaving  the  Plain- 
was  not  ad-  tiff 

mitted  tenant 

of  the  copyhold,  and  died,  leaving  several  sons.  The  custom  proved,  with  respect 
to  the  descent  of  copyholds  within  the  manor,  was,  that  upon  the  death  intestate  of 
a  tenant  seised  of  an  estate  of  inheritance,  his  younger  son  was  his  customary  heir: 
Held,  that  the  youngest  son  of  T.,  and  not  the  eldest,  became  entitled,  on  his  father's 
death,  to  call  for  a  conveyance  of  the  copyhold,  as  tenant  in  tail  under  the  devise. 
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tiff  James  Trash  his  youngest  son,  the  Defendant  Samuel 
Trash  his  eldest  son,  and  the  Defendants  Sarah  Haffen^ 
detiy  Martha  Corley^  Elizabeth  Lusted^  and  Mary  Crouch^ 
together  with  a  son,  Thomasy  who  fifteen  years  ago  had 
gone  abroad,  and  had  not  since  been  heard  of,  but  who 
was  made  a  nominal  defendant,  his  only  other  children. 
Another  son,  who  was  younger  than  Samuel^  but  older 
than  the  Plaintiff,  died  in  his  father's  lifetime,  and  left 
two  sonSy  who  were  also  made  defendants. 

The  Defendant  Wood  was  the  representative  of  the 
laat  surviving  trustee,  and  had  been  duly  admitted 
tenant  of  the  premises,  upon  the  trusts  of  the  will. 

The  bill  was  filed  by  the  youngest  son  of  Jonathan 
Trashy  praying  a  declaration  of  his  title  as  heir  ac- 
cording to  the  custom  of  the  manor,  a  surrender  of  the 
copyhold  messuage  to  his  use,  and  an  account  of  the 
rents  accrued  since  his  father's  death. 

The  answer  stated,  and  the  evidence  in  the  cause 
proved  the  custom  of  the  manor,  with  respect  to  descent, 
to  be,  that  upon  the  death  and  intestacy  of  a  tenant  of 
the  manor,  seised  of  an  estate  of  inheritance  in  copyhold 
lands  within  the  manor,  leaving  an  elder  and  a  younger 
son,  the  younger  son  was  the  customary  heir. 

The  cause  having  now  come  on  to  be  heard,  two 
questions  were  made;  first,  what  estate  was  taken  by 
Jonathan  Trashy  whether  a  life  estate  or  an  estate  tail : 
and,  secondly,  supposing  the  father  to  have  taken  an 
estate  tail  under  the  devise,  whether  the  custom  applied 
to  this  case,  the  father  not  having  died  seised  of  the 
copyhold  in  question,  but  the  legal  estate  being  out- 
standing in  the  representative  of  the  surviving  trustee. 

Sir  W.  Home  and  Mr.  Moore^  for  the  Plaintiff,  con- 
tended, as  to  the  first  point,  that  upon  the  true  con- 
VoL.  IV.  Z  struction 


m 
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TeasA 


V.      • 

Wood; 
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struction  of  the  will,  Jonathan  Traik  took  an  estate  tail 
under  the  devise ;  that  being  the  only  construction  by 
which  effect  could  be  given  to  the  manifest  intent  of  the 
testatrix.  In  support  of  their  argument  they  referred 
to  WiW!s  Case  {a\  King  v.  Melling  (J),  Roe  d»  Dodson  v. 
Grew  (<r),  Robinson  v.  Robinson,  {d)  Upon  the  second 
point,  they  submitted,  that,  in  the  absence  of  evidence  to 
the  conti'ary,  the  custom  would  extend  to  and  include 
equitable  estates,  by  analogy  to  the  rule  of  law ;  or  that, 
if  it  were  confined  to  the  case  of  a  tenant  dying  seised, 
Jonathan  Trash  would,  in  equity,  be  considered,  for  this 
purpose,  as  having  been  seised* 


Mr.  Wigranif  for  Samuel  Trashy  the  eldest  son  of  tTb- 
nathqn  Trash. 

The  eldest  son,  and  not  the  youngest,  is  entitled  to 
this  estate.  The  answer  insists,  and  the  evidence 
proves,  that  *'  dying  seised  '*  is  of  the  essence  of  the 
custom.  Wherever  a  special  custom  is  relied  upon  at 
law,  the  courts  require  that  the  case  shall  be  brought 
strictly  within  it :  WatJcins  on  Copjjholds  (^),  Locke  y. 
Colman.  {£)  Thus,  where  a  customary  descent  to  the 
youngest  son  depends  upon  the  ancestor  dying  seised,  it 
has  been  repeatedly  determined  that  if  the  ancestor  did 
not  die  actually  seised,  as  in  the  case  of  a  surrender 
made  to  the  use  of  a  person  who  has  not  been  admitted 
thereupon,  the  special  custom  will  not  apply ;  Pain  v. 
Herbert  (Zr),  a  case  which  is  also  stated  in  Clements  v. 

Scudamore  {i)  under  the  name  of  Hale  v. .     Equity 

proceeds  by  analogy  to   this  principle;   as  in  the  in- 
stance of  refusing  dower  out  of  a  trust  estate.     So,  in 

the 


(a)  6  Rep.  16.  b. 

(b)  1  r<?n/r.214.  225. 

(c)  2  Wih.  322. 
{d)  1  Burr.  38. 
(tf)  VoL  i.  p.  B2. 

Cf )  1  Mylne  4r  Craig,  42J. ; 
and  VoL  ii.  p.  935. 


(h)  Cited  in  2Keb.l5S. 

(i)  1  SalL243.;  6  Mod,  I20.; 
1  P.  Wms.  63.',  2  Lord  Raym. 
1024.;  and  see  1  Scritfenon  C&p^f^ 
Ao^i,  96--58. 3d  ed. 


The 

(a)  Vol. i.  p.  497.  3d  ed.  (h)  Wiiles,  549. 

(b)  Vol.  ii.  p.  62.  (i)  Wiilet,  592. 

(f)  See  FUsgeraldy.  Field,  1  (k)  Feame  ConU  Rem.  517, 
iZicf#.416.  {I)  1  Salk.  224.;  I  Lord Baym. 
'   id)  Co.  Liu.  12.  b.  203. 

(e)  lBlack.l2l.;  lEdefi,l17.  (m)  lP.Wmi.54. 

(g)  2  Atk.  220. 

Z  2 
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the  case  of  executory  trusts;  Scriven  on  Copyholds  (a)^  .1889. 
Watkins  on  Copyholds,  {b)  So,  where  distribution  in 
case  of  intestacy  followed  the  custom  of  York^  it  was 
held,  after  great  consideration,  that  the  mere  appoint- 
ment of  executors  took  the  case  out  of  the  custom, 
although  there  was  a  clear  equitable  intestacy,  (c)  At 
lawy  the  principle  is  of  the  strictest  application.  An 
actual  dying  seised  is  necessary  to  confer  the  title  to 
dower,  and  is  also  material  in  regulating  descent.  Thus, 
where  lands  descending  ex  parte  matemd  are  devised 
upon  condition,  the  heir  ex  parte  paternd  can  alone 
enter  for  the  condition  broken,  {d)  So  in  equity  there 
is  no  escheat  of  a  trust  estate ;  Burgess  v.  Wheate.  {e) 

Upon  the  other  point,  Mr.  Wtgram  took  the  same 
line  of  argument,  and  relied  upon  the  same  authorities 
as  the  Plaintiff. 

.  Mr.  Campbell^  for  the  daughters  of  Jonathan  Trashy 
insisted,  that,  upon  the  true  construction  of  the  will, 
the  father  took  no  more  than  a  life  estate  in  the  devised 
copyhold,  and  that  upon  his  death,  all  his  children  who 
were  then  living,  daughters  as  well  as  sons,  became 
entitled  to  a.life  interest  in  the  devised  premises.  In 
support  of  this  proposition,  h^  cited  and  relied  upon  the 
cases  of  Buffar  v.  Bradford  (g\  Girder  v.  White  (A), 
Goodtitle  v.  Wodhtdl  (/),  Ives  v.  Le^e  (i),  Luddington 
Y.  Kime  (/),  Bamfield  v.  Popham.  (m) 

'    yir.Cooper  and  Mr. Elderton  appeared  for  otherparties. 
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The  Lord  Chancellor. 

The  first  question  is,  what  estate  passed  by  the  will 
of  Elizabeth  Swane  ;  the  second  is,  whether  the  heir  at 
law  or  the  customary  heir  of  Jonathan  Trash  is  entitled 
to  the  copyhold  estate  in  question. 

1 .  With  respect  to  the  first  point,  the  trust  is  to  pay 
the  rents  to  Jonathan  Trash  the  father,  during  his  life; 
and  from  and  afler  his  decease,  to  pay  the  residue  to 
his  children,  and  so  on  for  ever,  and  for  want  of  such 
children,  over.  A  direction  to  pay  to  *^  children  and  so 
on  for  ever,"  must  mean  children's  children,  that  is  to 
say,  issue ;  and  ^^  for  want  of  such  children,"  must  mean 
for  want  of  issue.  The  testatrix's  object  is»  that  chil- 
dren's children  for  ever  shall  enjoy  the  property  in  per- 
petual succession;  and  she  makes  no  gift  over  whilst 
any  such  are  left.  There  is  no  way  of  effecting  this 
purpose,  but  by  giving  an  estate  tail  to  Jonathan  Trash. 
If  this  be  the  meaning  of  the  testatrix,  as  I  think  it  is, 
the  case  is  as  nearly  as  possible  the  same  as  Wood  v. 
Baron  (a),  in  which  it  was  held  that  the  first  taker, 
the  parent,  took  an  estate  tail. 


2.  The  next  question  js,  whether  the  heir  at  law  or 
the  customary  heir  of  Jonathan  Trash  became  entitled, 
upon  his  death,  to  this  estate  tail. 

The  custom  of  the  manor  is,  that  the  youngest  son  is 
the  customary  heir.  The  copyhold  tenants  are  trustees, 
and  the  estate  tail  is  of  the  equitable  interest.  Equity, 
tlierefore,  has  to  look  for  the  heir ;  and  the  question  is^ 
whether  equity  will  not  hold  that  person  to  be  heir  who 
would  have  inherited  if  the  estate  had  not  been  in  trust. 
In  Edwin  v.  Thomas  {b)  this  was  assumed.    Chief  Baron 

Gilbert, 

(a)  1  J^af/,  S59.  (5)  1  Vern,  489. 
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GUbertf  in  his  treatise  on  the  Law  of  Uses  and  Ti-usts  {a\ 
states  the  rule  generally  as  to  all  customary  lands,  as 
well  as  gavelkind  and  borough  English,  as  to  which  it  is 
not  disputed  that  the  equitable  interests  descend  as  the 
legal  estate.  In  Roberts  v.  Diaraoell  (b),  Lord  Hard' 
VEiicke  assumes  that  in  trusts  executed,  as  distinguished 
from  trusts  executory,  the  customary  heir  would  be 
entitled.  The  distinction  so  taken  leads  to  the  con- 
sideration of  the  case  of  Hale  v. ,  decided  in  the 

year  1660,  and  mentioned  by  Lord  Holt  in  Clements  v. 
Scudamore  (c),  in  which  it  was  held  that  a  Custom  that 
the  lands  of  a  tenant  dying  seised  descended  to  his 
youngest  son,  did  not  entitle  the  youngest  son  of  a  per- 
son whose  lands  had  been  surrendered  to  the  use  of 
him  and  his  heirs^  and  who  died  before  admittance,  but 
that  his  common  law  heir  was  entitled.  This  case  was 
relied  upon  in  argument  against  the  title  of  the  youngest 
son  here ;  but  it  was  not  a  trust,  and  certainly  not  a 
trust  executed.  There  was  indeed  a  title  in  the  fathel^ 
to  be  admitted ;  but  that  title  was  not  complete  when  h^ 
died,  and  the  decision  seems  to  be  founded  upon  the 
same  principle  as  the  rule  referred  to  by  Lord  Hard* 
wicke  in  Roberts  v.  Dixwell^  that  though  the  customary 
heir  inherits  in  oases  of  trusts  executed,  yet  the  com«> 
mon  law  heir  takes  where  the  trust  is  executory.  This 
case,  therefore,  does  not  appear  to  me  to  govern  the 
present. 

It  was  argued  that  the  custom,  as  proved  by  the 
witness,  does  not  include  the  present  case,  because  the 
witness  speaks  of  it  as  applicable  to  tenants  seised  of 
lands.  It  is  not  to  be  expected  that  the  court  rolls 
should  furnish  evidence  of  a  custom  applicable  imme*- 

diately 

(4)  Pag6  19.  (c)  12  Lwd  Raymorid,  1024. 

lb)  I  Atk.  6]0«  and  l  P.  Wnu^69, 
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diately  to  trust  estates,  because  all  the  transactions 
recorded  in  the  court  rolls  are  of  transfers  of  the  legal 
title.  The  title  of  the  customary  hceres,  however,  does 
not  depend  upon  any  custom  as  to  equitable  estates, 
but  upon  this,  that  the  custom  is  proved  to  apply  to 
legal  estates,  and  that  the  descent  of  trusts  executed 
follows  the  same  rule. 

I  am  therefore  of  opinion  that  the  youngest  son,  being 
the  customary  heir,  is  in  this  case  entitled  to  the  land 
in  question. 


Feb.  S2. 

If  a  Defendant 
in  his  answer 
states  portions 
of  pleadings  at 
law,  but  for 
greater  cer- 
tainty as  to 
those  plead- 
ings refers  to 
a  copy  there* 
of  wnen  pro- 
duced, the 
Plaintiff  may, 
on  a  motion 
for  an  injunc- 
tion, read  the 
whole  of  such 
pleadings  from 
a  copy  verified 
by  affidavit. 


RAWSON  V.  SAMUEL. 

/^NE  object  of  this  suit  was  to  restrain  the  Defendant 
^^^  from  proceeding  in  an  action  at  law  which  he  had 
brought  against  the  PlaintiiF  in  equity  for  an  alleged 
breach  of  an  agreement.  The  bill  set  out  a  part  of  the 
pleadings  at  law.  The  Defendant,  by  his  answer,  set 
out  further  parts  of  those  pleadings,  being  portions  of 
the  declaration  and  pleas,  and  referred  to  them  in  these 
words ;  —  **  But  for  his  greater  certainty  as  to  the  said 
declaration  and  pleas,  this  Defendant  craves  leave  to 
refer  to  the  same,  or  a  proper  copy  thereof,  when  pro- 
duced before  this  Court." 

Mr.  Knight  Bruce,  upon  a  motion  to  shew  cause 
against  dissolving  the  injunction  which  had  been  granted 
to  restrain  the  action  at  law,  insisted  on  his  right  to  read, 
on  the  part  of  the  Plaintiff,  a  copy  of  the  whole  declaration 
and  pleas,  verified  by  affidavit;  submitting  that  the  De- 
fendant had  by  the  effect  of  the  reference  incorporated 
them  in  bis  answer,  and  made  them  part  of  hia  case. 
The  same  pointy  he  said,  had  been  decided  by  the  Lord 

Chancellor 
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Chancellor  in  the  Skinner^  Company  v.  The  Lish  Sa^ 
ciety.  {a) 

Mr#  Wigraniy  contrd. 

The  Lord  Chancellor  mentionedi  as  an  analogous 
case,  the  court  rolls  of  a  manor  admitted  by  the  De- 
fendant, and  in  part  referred  to,  and  which  could  not 
be  produced  in  Court;  and  he  allowed  the  verified  copy 
of  the  pleadings  at  law  to  be  read.. 

(a)  Not  reported  upon  this  point. 
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SAUMAREZ  V.  SAUMAREZ. 
DE  MAVILLAND  v.  SAUMAREZ. 


1838. 
Nov*  8,  9. 

1839. 

Jan,  35. 

Nov,  18. 


*  ^T^HE  will  of  Richard  Saumarez^  which  was  duly  exe-  A  testator 

-*•    cuted  and  attested  to  pass  freehold  estate,  after  fJJI^tJ'^  ^ 

expressing  the   testator's  desire  to  make  such  a  dis-  his  son  R.  ^ 

Twho  w&s  hu 
position  of   his   property   as  might    prevent   disputes  heir  at  law) 

among  those  whom  he  left  behind,  directed  that  his  wife  Ws  freehold 

should  have  the  oiler  of  his  house  and  premises  for  life,  and  directed 

with  the  books,  furniture,  linen,  china,  plate,  &c.  at  an  *!|®'     rlh* 

annual  rent  of  150/.;  which  rent  he  desired  should  be  property 

11  which  he 
equaUy  might  leave 
at  his  death,  should  be  divided  between  that  son  and  his  two  sisters  in  equal  pro- 
.  portions;  with  a  direction,  that  whatever  portion  mi^ht  devolve  to  him  shoula  be 
placed  in  the  names  of  trustees,  and  the  interest  paid  to  him  during  his  life,  and 
that  after  his  death,  his  share  should  be  divided  between  his  children  and  placed  in 
the  names  of  trustees,  with  a  discretionary  power  to  employ  a  portion  of  the  capital 
for  their  advancement ;  and  on  the  children  respectively  attaining  twenty-five,  their 
^ares  to  be  transferred  to  them.  Should  his  son  die  without  issue,  the  whole  of 
hisportion  was  to  devolve  to  his  two  sisters,  during  their  lives,  in  equal  proportions; 
and  afiter  their  death,  to  their  children :  Held,  ^rst,  that  under  the  terms  of  this 
devise,  the  son  took  only  a  life  estate  in  the  freehold  land  in  D.;  and,  secondly, 
that,  under  the  residuary  clause,  the  reversion  in  fee  of  the  land  passed  in  equal 

•  undivided  thirds,  subject  to  the  same  trusts  and  limitations  as  the  other  residuary 
property,  for  the  benefit  of  the  testator's  son  and  daughters,  and  their  respective 

'  chfldren. 
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equally  divided  between  bis  son  Richard  and  bis  two 
daugbters  Carteret  Gimingham  and  Martha  de  Havil^ 
land.  He  furtber  directed  that  an  inventory  should  be 
taken  of  the  books,  furniture,  linen,  china,  plate,  &c^ 
and  that  after  bis  wife's  decease  they  should  be  appro- 
priated to  bis  said  son  and  daughters;  and  in  case  hb 
wife  should  decline  the  offer  of  renting  the  house,  then 
bis  executors  were  to  be  at  liberty  to  dispose  of  it,  and 
were  to  divide  the  produce  between  bis  said  son  and 
daughters,  subject  to  the  conditions  thereinafter  spe* 
cified. 


The  testator  then  directed  that  the  sums  which  he 
bad  put  in  settlement  on  the  respective  marriages  of  bis 
said  two  daughters  should  be  brought  into  hotchpot, 
and  be  accounted  as  part  of  the  share,  portion,  or  divi- 
dend which  should  accrue  to  them ;  or,  in  other  words, 
that  they  should  receive  so  much  less  of  the  residue  of 
his  estate  as  was  equal  to  the  sums  which  be  bad  ac-» 
tually  settled  on  their  respective  marriages* 

The  testator  next  made  certain  special  provisions  for 
two  other  sons,  Frederick  and  Patd^  who  were  both 
described  as  being  of  unsound  mind.  One  of  those 
provisions  was  introduced  by  a  recital  that  it  was  given 
instead  of  the  son  ^'  sharing  with  his  brother  Richard 
and  sisters  his  share  of  my  property  equal  to  them/' 

The  will  then  proceeded  as  follows : —^  **  And  as 
regards  my  son  Richard^  I  give  and  bequeath  to  him 
the  freehold  land  which  I  possess  in  Dorsetshire*  And 
I  direct  that  the  residue  of  the  property  which  I  may 
leave  at  my  death  may  be  divided  between  him  and  his 
two  sisters  in  equal  proportions,  the  shares  which  they 
received  as  a  marriage  portion  included,  subject  to  the 
following  restrictions :  —  It  is  my  express  direction  that 

whaterer 
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whatever  portion  may  devolve  to  him  shall  be  placed  in 
the  names  of  three  trustees,  the  interest  of  which  shall 
be  paid  to  him  during  his  life*  And  I  direct  that  after 
his  death  the  share  belonging  to  him  may  be  divided 
between  his  childreni  and  placed  in  the  names  of 
trasteesj  with  a  power  to  employ  the  interest  for  their 
maintenance  and  education;  and  I  give  the  said  trustees 
a  discretionary  power  to  employ  a  portion  of  the  capital, 
if  it  be  found  necessary,  for  their  advancement  and  set- 
tlement in  life;  and  after  each  of  them  has  attained  the 
age  of  twenty-five  years,  the  whole  of  their  share  is  to 
be  transferred  to  them.  As  it  is  my  wish  that  the 
wife  of  my  son  Richard  should  not  have  any  control 
whatever  over  the  property  I  leave  to  him  my  son  her 
husband,  or  of  his  children  after  hb  death,  I  hereby 
direct  my  executors  to  reserve  out  of  his  portion  a  sum 
suflBcient,  after  the  death  of  her  husband,  to  yield  TSL 
a  year,  payable  to  her  half-yearly;  and  after  her  death, 
the  capital  to  be  divided  between  the  children  which 
my  son  may  have  left.  Should  my  son  Richard  die 
without  issue,  the  whole  of  the  portion  which  may  have 
been  placed  in  trust  for  him  is  to  devolve  to  his  two 
sisters,  during  their  life,  in  equal  proportions,  and  after 
their  death  to  their  children.  And  in  like  manner  if  any 
of  his  children  should  die  after  him,  and  before  they  have 
attained  the  age  of  twenty*  five  years,  such  portion  as  they 
possess  is  to  be  divided  between  the  surviving  brothers 
and  sisters ;  and  in  default  of  them,  the  whole  is  to  go 
to  the  children  of  my  daughters  Martha  and  Carteret 
in  equal  proportions.  And  as  to  the  sum  which  was 
placed  in  the  names  of  trustees  as  a  marriage  settlement 
on  my  present  wife,  it  is  my  will  that  after  her  death  it 
should  be  divided  in  equal  proportions  between  my  son 
Richard  and  hb  two  sbters,  subject  to  the  same  trust  as 
I  have  before  directed,  so  that  after  the  death  of  any  of 
them  without  issue,  such  proportion  b  to  go  to  the  sur« 
.     .  viving 
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viving  brother  or  sister ;  and  after  their  decease}  to 
surviving  children.*' 

A  subsequent  passage  in  the  will  commenced  with 
this  recital; — ^^  And  whereas  the  advantages  in  the  dis- 
tribution of  my  property  which  I  have  given  to  my  son 
Richard  and  to  my  two  daughters,  are  founded  on  the 
unhappy  state  of  my  two  sons  Frederick  and  Paulj"  8uv 

At  the  date  of  the  will  and  at  the  time  of  his  deatfaf 
the  testator  was  sebed  in  fee  of  about  260  acres  of  free- 
hold land  in  Dorsetshire^  but  he  had  no  other  real  estata 

The  bill  in  the  first-mentioned  cause  {Saumarez  t. 
Saumarez)  was  filed  by  the  testator's  son  and  heir  at 
law,  Richard  Saumarez  the  younger,  and  his  wife  and 
infant  children,  as  co-plaintifis,  against  the  executors  of 
the  will,  and  the  testator's  widow  and  younger  children 
(including  his  two  daughters),  and  against  the  husbands 
and  issue  of  the  two  daughters.  It  prayed  that  the 
trusts  of  the  will  might  be  performed,  and  the  rights  of 
all  parties  under  it  declared  and  secured. 

By  the  order  of  the  Master  of  the  Rolls,  made  on 
further  directions,  it  was,  among  other  things,  declared, 
that  under  the  testator's  will,  Richard  Saumarez  the 
younger  was  entitled  to  an  estate  for  his  life  only  in  the 
freehold  land  in  Dorsetshire,  and  that,  under  the  resi- 
duary clause,  he  and  his  two  sisters,  Mrs.  Gimingham 
and  Mrs.  De  Havillandy  were  entitled  to  the  reversion 
thereof  in  fee  simple,  subject  to  such  life  estate,  in  equal 
undivided  third  parts. 

Richard  Saumarez  the  younger  appealed  against  this 
part  of  the  order. 


Mr. 
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Mr.  Tltmey  and  Mr.  Bomlfyj  in  support  of  the  ap- 
peal, argued  that,  having  regard  to  the  general  scope 
and.  context  of  the  will,  which  obviously  meant  to  deal 
with  and  distribute  the  whole  of  the  testator's  property, 
the  Appellant  took  a  fee  simple  in  the  Dorsetshire 
estate;  Bradford  v.  Belfieldn  (a)  If,  however,  it  should 
be  held  that  no  more  than  a  life  interest  in  that  estate 
passed,  the  reversion  in  fee  remained  undisposed  of,  and 
devolved  on  the  Appellant  in  his  character  of  heir  at 
law.  The  testator  never  could  have  meant  to  pass  that 
reversion  by  the  general  terms  of  the  subsequent  clause 
purporting  to  pass  the  residue  of  his  property..  The 
special  limitations  and  directions,  annexed  to  the  resi-> 
duary  gift,  referred  only  to  personal  estate,  and  were 
wholly  inapplicable  to  a  reversionary  interest  in  land ; 
and  the  word  *^  property  **  must  therefore  necessarily  be 
iinderstood  in  a  restricted  sense,  and  not  as  compre- 
hending the  reversion  in  question ;  Doe  dem*  Bunny  y* 
Bout  {b)f  Roe  dem.  Helling  v.  Yeud.  (c) 


Mr.  Simpkinson  and  Mr.  Purvis^  for  Mrs;  Gimingham^ 
and  Mrs.  De  Havillandf  contended  that  the  Appel- 
lant took  only  a  life  estate  in  the  land  in  Dorsetshire^ 
and  that  the  reversion  passed  under  the  residuary 
clause.  In  support  of  their  argument,  they  cited  and 
commented  upon  Doe  dem.  Spearing  v.  Buckner{d)i 
Doe  dem.  Andrew  v«  Lainchbury  (e),  Doe  denu  Wall  v. 
Langlands  (g),  NichoUs  v*  Butcher  (h)j  JPatton  v.  Ban* 
doll  (f ),  Doe  dem.  Morgan  v.  Morgan  (t) ;  and  they 
denied  the  authority  of  Doe  dem.  Helling  v.  Yeud. 


Mr. 


(a)  S  Sim.  264* 
{b)  7  Taunt  79. 
(c)  3New>Rep,^\4, 


(g)  liEaa,570. 
(h)  18  Ves,l93. 
(i)  IJ;^}^.IB9. 
(k)  IS  B.  ^  p.  B19. 
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Mn  Anderdan^  for  the  children  of  Mrs.  GimingTum 
and  Mrs.  De  Havilland,  and  Mr.  Koe  for  the  children 
of  the  Appellant,  followed  the  same  line  of  argamenL 
They  further  submittedi  (though)  as  the  children  had 
not  appealed,  the  objection  was  not  in  strictness  open,) 
that  that  paH  of  the  order  which  declared  the  Appel- 
lant and  his  two  sisters  to  be  entitled  in  equal  thirds 
to  the  reversion  in  fee  of  the  Dorsetshire  estate,  was 
clearly  erroneous*  This  appeared  to  have  been  a  mere 
slip  in  drawing  np  the  order,  for  the  question  was 
never  discussed ;  and  it  was  obvious  that  if  the  reversion 
passed,'  as  the  Master  of  the  Rolls  had  decided,  under 
the  residuary  clause,  it  could  only  pass  subject  to  the 
same  trusts  and  limitations  as  the  other  proper^  com<« 
prised  in  that  clause. 

Mr.  Tinneyj  in  reply,  observed  that  the  Respondents* 
construction  seemed  to  involve  this  absurdity,  viz.  that 
it  made  the  testator,  first,  in  express  terms,  devise  to  his 
son  Richard  a  life  interest  in  the  land,  and  then,  after 
the  determination  of  that  estate,  give  him  by  virtue  of 
the  residuary  clause  a  life  interest  in  the  reversioD^ 
jointly  with  his  two  sisters* 

The  Lord  Chancellor  said  that,  as  the  present  re* 
cord  was  framed,  it  would  be  quite  irregular  to  make 
any  adjudication  on  the  point  raised  by  the  appeal;  the 
interests  of  the  Appellant's  children,  who  joined  with  him 
as  co-plaintiffs  in  the  suit,  being  directly  at  variance  with 
his  own.  The  proper  course  would  be  to  vary  the  order 
of  the  Court  below,  by  striking  out  so  much  of  it  as  re- 
lated to  the  testator's  real  estate,  and  to  let  a  new  bill  be 
filed,  in  which  the  parties  should  be  properly  arranged 
for  the  purpose  of  conveniently  raising  the  question  as  to 
the  real  estate^  and  solely  confined  to  that  object.  If 
such  a  course  were  takeuj  so  as  to  put  the  pleadings 
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tight  in  point  of  form,  the  cause  might,  as  soon  as  it  1898. 
was  at  issue,  be  set  down  before  him  and  called  on  for 
hearing,  pro  JonnA;  but  probably  it  would  not  be 
thought  necessary,  after  the  full  discussion  which  the 
question  had  just  undergone,  that  it  should  be  again 
argued. 


Agreeably  to  his  Lordship's  suggestion,  a  bill  was 
accordingly  filed  (being  the  cause  of  De  Havilland  v. 
Sanamarez)  by  the  testator's  two  daughters  and  their 
Respective  husbands,  against  Richard  Sauntarez  the 
younger  and  his  infant  children,  simply  raising  the 
question  as  to  the  title  to  the  real  estate* 

This  bill  alleged  that  the  Defendant  Bichai*d  Saumarez 
the  younger  claimed  to  be  the  oyrner  in  fee  of  the  Dor^ 
UdMre  estate,  and  intended,  as  such,  to  cut  down  the 
timber  growing  thereon.  Richard  Saumarez  the  younger, 
by  his  answer,  claimed  the  estate  in  fee-simple,  either  by 
force  of  the  devise,  or  as  taking  a  life  estate,  under  the 
will,  and  the  reversion  by  his  title  of  heir  at  law ;  and  he 
admitted  his  intention  fo  cut  down  the  timber. 

The.  cause  of  De  Havilland  v.  Saumarez  was  brought         iss9. 
on  for  hearing  before  the  Lord  Chancellor;  but  the      •^««-8^ 
counsel  for  the  different  parties  merely  stated  the  ques- 
tion to  the  Court,  and  left  it  to  his  Lordship's  decision, 
upon  the  arguments  already  urged  on  the  appeal. 


The  Lord  Chancellor.  Now.  is. 

The  Defendant  the  heir  at  law  claims  the  fee  of  the 
lands  devised,  either  as  devisee  or  as.  heir.  As  devisee 
he  has  no  title,  except  for  his  life»  the  devise  to  him 

being 
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1 899«       being  ^^  of  the  freehold  land  which  the  testator  possessed 
!!'^'V^^>^     in  Dorsetshire**  without  any  words  of  inheritance. 


V. 


SAUifABsr.  rpjjg  question  is,  whether  the  fee  of  these  lands,  sub- 
ject to  the  Defendant's  life  estate,  is  undisposed  of,  or 
passed  under  the  next  clause  in  the  will,  by  which  the 
testator  directed  that  the  residue  of  the  property,  which 
he  might  leave  at  his  death,  should  be  divided  between 
his  son  and  his  two  daughters  in  equal  proportions* 

• 

If  this  had  been  the  whole  of  the  case,  there  wcmld 
have  been  no  doubt.  The  testator,  in  that  case,  having 
given  a  life  estate  in  his  lands,  would  have  devised  the 
residue  of  his  property,  that  is,  all  his  property  not  before 
disposed  of,  which  would  have  included  the  fee  of  that 
land  in  which  he  had  before  only  given  a  life  estate.  But 
.  the  difficulty  is,  that,  in. directing  the  application  of  such 
residue  of  his  property,  he  has  used  expressions  and 
prescribed  a  course  of  dealing  not  applicable  to  land, 
but  to  personalty  only.  He  directs  his  son's  share  to 
be  placed  in  the  names  of  trustees,  and  the  interest  to 
be  paid  to  him,  who  was  already  tenant  for  life  of  tb6 
land ;  and  he  authorises  his  trustees  in  certain  cases  to 
advance  part  of  the  capital,  and  directs  them,  in  certain 
other  cases,  to  transfer  the  whole ;  and  he  calls  the  son's 
share  of  such  residue  apartzan.  ' 

The  question  then  is  whether  such  expressions  and 
directions  are  sufficient  to  give  a  restricted  meaning  t6 
the  gift  of  the  residue  of  his  property,  and  to  confine 
these  words  (sufficient  of  themselves  to  pass  freehold  as 
well  as  personal  property),  to  passing  the  personal  pro- 
perty only. 

Before  referring  to  the  authorities  upon  this  pointy  it 
seems  desirable  to  donsider  what  ought  in  reason  to  be 

the 
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the  construction.  In  considering  gifts  of  residue^  whether 
of  real  or  of  personal  estate^  it  is  not  necessary  to  ascer- 
tain whether  the  testator  had  any  particular  property 
in  contemplation  at  the  moment  Indeed,  such  gifts 
may  be  introduced  to  guard  against  the  testator  having 
overlooked  some  property  or  interest  in  the  gifts  parti- 
cularly described.  If  he  meant  to  give  the  residue  of 
his  property,  be  it  what  it  may,  it  is  immaterial  whether 
he  did  or  did  not  know  what  would  be  included  in  it^ 
and  if  so,  it  cannot  make  any  difference  that  such  igno- 
rance is  manifested  upon  the  face  of  the  will,  unless  the 
expressions  manifesting  it  are  sufficient  to  prove  that  the 
testator  did  not  intend  to  use  the  words  of  gift  in  their 
ordinary,  extended,  and  technical  sense. 


1889. 


Baumauz* 


In  the  present  case,  if  it  be  assumed  that  the  testator 
was  aware  that  the  first  gift  to  the  son  would  only  confer 
upon  him  a  life  estate,  because  such  is  the  legal  import  of 
the  words  used,  it  must,  for  the  same  reason,  be  assumed 
that  he  was  aware  that  the  gift  of  the  residue  of  his 
property  would  pass  the  fee  in  the  lands.  It  is,  how* 
ever,  very  probable  that  be  was  not  aware  that  the  son 
would  only  take  a  life  estate:  but  it  is  not  inconsistent 
with  such  an  impression  that  he  should  wish  that  the 
t-esiduary  clause  should  carry  all  that  he  had  not  before 
disposed  of. 

In  the  case  of  a  devise  to  persons  filling  a  particular 
character,  or  to  persons  not  in  esse  at  the  testator's 
death,  the  intermediate  rents  pass  by  a  residuary  devise, 
although  there  is  no  probability  that  the  testator  con- 
templated any  such  interest  passing.  This  is  totally 
diff<^rent  from  cases  of  lapsed  devises,  or  devises  void  at 
law,  the  devise  of  the  residue  operating,  and  being  sup- 
posed or  intended  to  operate,  upon  what  had  not  been 
included  in  any  former  devise.     And  as  it  cannot  be 

assumed 
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18S9*  assumed  that  the  testator  here  intended  to  give  the  fee 

^^V*^^  to  his  son  by  words  which,  at  law,  will  only  carry  an, 

ii.  estate  for  life,  it  must  be  assumed  that  he  intended  it 

Saumarbz.  iQ  p^g  |jy  ^ords  which  include  all  that  he  had  not 

before  disposed  of.  What  he  had  not  disposed  of  con- 
sisted of  the  fee  of  these  lands,  subject  to  his  son's  life 
estate,  and  of  his  personal  property.  The  circumstance 
of  his  using  expressions  and  giving  directions  applicable 
only  to  the  personal  estate,  may  prove  that  he  did  not 
at  the  time  consider,  or  was  not  aware,  that  this  fee 
would  be  part  of  his  residue :  but  if  such  knowledge  be 
not  necessary,  as  it  certainly  is  not,  to  give  validity  to 
the  devise,  the  absence  of  it,  though  so  manifested,  can- 
not destroy  the  operation  of  the  general  intent  of  passing 
all  the  residue  of  his  property. 

In  Roe  dem.  James  v.  Avis  (a),  the  Court  seems  to 
have  proceeded  upon  the  supposed  proof  of  the  absence 
of  any  intention  to  pass  the  property  in  contest;  but  in 
Church  V.  Mundy  (i),  Lord  Eldon  pointed  out  the  in- 
accuracy of  such  a  principle;  and  states  (in  which  I 
entirely  concur)  that  the  best  rule  is,  to  take  the  words 
to  comprehend  a  subject  which  falls  within  their  usual 
sense,  unless  there  is  something  like  a  declaration  plain 
to  the  contrary.  In  Doe  dem.  Morgan  v.  Morgan  (c), 
Mr.  Justice  Bayley  laid  down  the  rule,  and  I  think 
rightly,  that  if  there  are  other  expressions  in  the  will 
calculated  to  raise  a  judicial  doubt  only,  whether  the 
testator  intended  to  confine  the  word  property  to  his 
personal  estate,  those  expressions  ought  not  to  control 
the  effect  of  the  word  property^  which  had  been  held  to 
include  the  real  as  well  as  personal  estate. 


The 


(a)  4  T.  R.  605.  (e)  6  ^.  4-  C.  51 0. 

[h)  15  Vet.  896.    See  p. 406. 


Saquabjez. 
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The  decisions  in  Doe  dem.  Spearing  v.  Buckner  {a)j        18S9. 
and  Doe  dem.  Burkett  v.  Chapman  (J)  shew  the  difficulty     o^^^^^^*^ 
of  laying  down  any  satisfactory  rule  in  dealing  with  limi-  v. 

tations  inapplicable  to  particular  estates ;  but,  adhering 
to  the  principle  laid  down  by  Lord  Eldon  in  Church  y. 
Munday,  I  find  here  a  residuary  clause  in  words  amply 
sufficient  to  comprehend  the  subject  in  question,  and  I 
do  not  find  any  declaration  plain,  that  the  testator  in- 
tended to  use  them  in  a  sense  different  from  their  usual 
meaning.  The  expressions  used  in  this  case,  and  the 
directions  given,  are  addressed  to  all  the  property  given 
by  the  residuary  clause,  but  are  applicable  only  to  the 
residue  of  the  personal  estate,  and  not  to  the  fee  of  the 
lands  devised  to  the  son  for  life.  So  in  Doe  dem.  Earl 
CholmondeUy  v.  Weatherly  (c),  and  Doe  dem.  Nethercote 
V.  BarUe  {d\  the  limitations  were  in  terms  addressed  to 
all  the  estates,  but  were  inapplicable  to  some :  — ^  never- 
theless all  were  held  to  pass. 

In  many  of  the  cases  much  stress  has  been  laid  upon 
expressions  indicating  an  intention  to  dispose  of  the 
whole  of  the  testator's  property.  No  such  general  ex- 
pressions are  to  be  found  here ;  but  there  are  passages  in 
other  parts  of  the  will  clearly  indicating  such  an  inten- 
tion in  the  testator's  mind.  He  speaks  of  a  daughter 
having  *^  so  much  less  of  the  residue  of  my  estate,"  and 
of  a  son  not  ^^  sharing  with  his  brother  and  sisters  his 
share  of  my  property  equal  to  them." 

I  am  therefore  of  opinion,  that  the  Master  of  the  Rolls 
put  a  right  construction  upon  this  will,  in  holding  that 
the  reversion  of  the  Dorsetshire  estate  passed  under  the 
residuary  clause;  but  I  think  it  must  be  subject  to  the 

same 

(fl)  6  T.  22. 610.  (0  1 1  East,  5«2. 

(h)  1  H.  Bl.  223.  (rf)  SB,^  Aid.  492. 
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Saumaebz 
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same  trusts  and  limitations  as  the  rest  of  the  property 
comprised  in  that  clause. 

The  declaration  will  be  accordingly :  the  costs  must 
come  out  of  the  estate^ 


May  24. 


The  Plaintiffi 
claimed,  as 
next  of  kin  of 
an  intestate, 
a  fund  which 
was  in  the 
possession  of 
the  Defendant 
as  the  nominee 
of  the  Crown, 
and  after  the 
Master  had 
reported 
against  the 
Plaintiffs' 
title,  the  Court 
directed  cer- 
tain issues  for 
the  purpose 
of  trying  it. 
The  Plaintiffs 
applied  for  an 
advance  out 
of  the  fund, 
to  enable  them 
to  try  the 
issues;  but 
this,  which  was 
opposed  by 
the  Crown, 
the  Court 
refused. 


NYE  V.  MAULE. 

rriHE  Plaintiffs  claimed,  as  next  of  kin  of  two  persons 
-*-  named  Sarah  Hyatt  and  Edward  Smithy  to  be  entided 
to  a  fund  of  which  the  Defendant  Matde  had  obtained 
possession.  Hyatt  had  been  the  surviving  executrix  of 
Smithy  and  upon  her  death  intestate  and  without  issue, 
letters  of  administration  of  her  estate  and  effects,  and 
also  of  the  unadministered  estate  and  effects  of  Smithy 
were  granted  to  Matde^  as  the  nominee  and  on  behalf  of 
the  Crown.  At  the  hearing  of  the  cause,  the  Plaintiffs 
entered  into  no  evidence ;  but  a  decree  was  made,  direct- 
ing the  Master  to  inquire  and  state  who  were  the  next 
of  kin  of  Hyatt  and  Smith  respectively. 

The  Master  having  reported  that  Robert  Collins  and 
Maty  Harrison,  neither  of  whom  was  a  party  to  the 
cause,  were  the  next  of  kin  of  Hyatt j  and  that  no  person 
had  made  out  a  title  before  him  as  next  of  kin  of  Smithj 
the  Plaintiffs  took  exceptions  to  the  report  On  the  hear- 
ing of  those  exceptions,  four  issues  were  directed,  for  the 
purpose  of  trying  —  first,  whether  the  Plaintiffs  or  any 
of  them  were  of  kin  to  Smith ;  secondly,  whether  the 
Plaintiffs  or  any  of  them  were  of  kin  to  Hyatt;  thirdly, 
whether  the  Plaintiffs  or  any  of  them  were  descended 
from  the  great  grandfather  of  Smith;  and,  fourthly, 
whether  Collins  and  Harrison  were  of  kin  to  Hyatt. 
The  Plaintiffs  in  equity  were  directed  to  be  Plaintiffs 

on 


The  Plaintiffs  in  the  suit  thereupon  presented  a  peti- 
doDy  stating  that  they  had  not  yet  proceeded  to  the  trial 
of  the  other  issues,  but  that,  under  the  former  order, 
they  had  received  $50/.  out  of  Court,  towards  their  costs ; 
that  they  had  already  incurred  upwards  of  250/.  costs 
on  the  trial  of  the  fourth  issue,  as  well  as  a  very  latge 
amount  of  costs  in  prosecuting  the  suit ;  that  they  were 
unlible,  ibr  want  of  means,  to  meet  the  expenses  of  the 
trial  of  the  remaining  issues ;  and  they  prayed  that  a 
further  sum  of  500/.  might  be  advanced  to  their  solicitor, 
ibr  that  purpose,  out  of  the  fund. 

lie  Vice-Chancellor  made  an  order,  upon  this  peti- 
tioiii  that  500/.  should  be  paid  to  the  solicitor  of  the 
Flaintifis,  and  300/.  to  the  solicitor  of  the  Defendant, 
upon  such  solicitors  respectively  undertaking  to  account 
for  those  respective  sums. 

The  Defendant,  who  had  not  applied  for  any  advance, 
appealed  from  the  last-mentioned  order. 

The  Solicitor-General  and  Mr.  Wray^  in  support  of 

the  appeal. 

A  a  2  The 
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an  the  trial  of  the  three  first  issues,  and,  together  with  1889. 
Maukf  to  be  Defendants  in  the  fourth;  and  for  the 
purpose  of  enabling  the  different  parties,  including  CoU 
Um  and  Harrison^  to  proceed  to  the  trial  of  the  issues, 
certain  sums,  amounting  in  the  whole  to  800/.,  were 
cnrdered  to  be  paid  to  their  respective  solicitors  out  of 
the  fund  in  Court  in  the  cause,  viz.  250/.  to  the  solicitor 
of  the  Plaintiffs,  250/.  to  the  solicitor  of  Collins  and 
Harrison,  and  300/.  to  the  solicitor  of  the  Defendant, 
upon  their  respectively  undertaking  to  account 

The  fourth  issue  afterwards  came  on  for  trial,  when 
the  jury  found  that  Collins  and  Harrison  were  not  of 
to  Sarah  Hyatt. 
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1 839.  The  order  is  unprecedented  and  improper ;  the  parties 

who  obtained  it  have  not  yet  established  even  a  prim& 
facie  title  as  next  of  kin.  The  practice  of  treating 
property  of  this  description,  which^  for  de&ult  of  heirs 
or  next  of  kin,  has  vested  in  the  Crown,  as  a  fiind  for  the 
maintenance  of  litigation  and  the  encouragement  of 
speculative  and  desperate  claims,  is  most  pernicious; 
and  the  Defendant,  the  solicitor  to  the  Treasury,  being 
a  mere  stakeholder  for  the  persons  really  entitled,  who 
may  not  be  before  the  Court,  has  been  advised  and  has 
determined  to  resist  it.  Any  orders  of  a  similar  kind, 
which  may  have  been  made  in  other  cases,  have  been 
made  by  consent,  or  at  all  events  have  not  been  op- 
posed, and  are  therefore  no  authority  for  the  present 
order. 

Mr.  Wigram  and  Mr.  Teedj  cotitrd. 

The  Plaintifis  have  a  good  case,  but  are  prevented 
from  making  it  out  by  want  of  the  funds  which  the 
Crown  now  holds  in  its  possession  in  the  name  of  its 
agent,  the  Defendant  Matde.  They  have  already  ob* 
tained  a  decree  which  entitled  them  to  go  in  and  estar 
blish  their  claims  before  the  Master;  and  exceptions 
having  been  taken  to  the  report,  which  was  unfavour- 
able to  their  claim,  the  Court  has  directed  several 
issues  for  the  purpose  of  trying  their  title.  They  have 
succeeded  in  one  of  those  issues,  —  the  only  one  which 
has  yet  been  tried ;  but  much  additional  expense  must 
be  unavoidably  incurred  in  going  to  trial  of  the  other 
issues.  Similar  orders  have  been  made  in  Monkton  v. 
The  Attorney-General^  Freeman  v.  Fairlie  and  CociereU 
and  Barber  {a) ;  and  in  this  very  case  two  sums  of  250L 

each 

(a)  None  of  these  cases  are  51.;  Gregg  v.  Taylor^  4  Bmg. 
reported  upon  this  point;  but  279.;  Peck  v.  Beechey,  2 Smu 
see  Perishal  v.  Squire,  1  Dick,      40. 
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each  have  been  already  advanced  out  of  the  fund  to  the        18S9. 
solicitors  of  the  several  claimants,  with  a  view  to  provide 
for  the  costs  of  these  issues,  upon  the  undertaking  of 
the  solicitors  to  account  for  the  money. 

7%e  Lord  Chancellor. 

I  have  always  considered,  that  what  has  been  done 
by  the  Court  in  cases  of  this  kind,  has  gone  a  great  deal 
too  far,  and  has  been  productive  of  much  useless  litiga- 
tion, without  any  corresponding  benefit;  for  it  necessarily 
encourages  the  prosecution  of  hopeless  claims.  It  is 
true  that,  in  Monkton  v.  Attomey^General  and  several 
other  cases,  similar  orders  have  been  made;  but  they 
have  generally  been  unopposed  or  taken  by  consent; 
and,  in  those  cases,  very  large  sums  of  money  have  been 
wasted  in  fruitless  litigation.  Here,  however,  the  Flain- 
ti£&  stand  in  a  far  less  favourable  position.  They  en- 
tered into  no  evidence,  at  the  hearing,  in  support  of  their 
claim ;  and  the  Master's  report  was  actually  against  them, 
so  that,  as  &r  as  the^litigation  has  proceeded,  they  are 
absolutely  without  any  title  at  all. 

If  the  order  had  been  that  the  money  might  be  ad- 
vanced to  the  Flaintifis'  solicitor,  upon  his  undertaking 
to  repay  it,  in  case  the  Plaintiffs  had  costs  awarded 
agunst  them,  perhaps  the  advisers  of  the  Crown  might 
not  have  objected  to  it.  As  it  is,  however,  and  in  the 
absence  of  the  Defendant's  consent,  the  order  must,  I 
think,  be  discharged;  and  I  come  to  this  conclusion 
with  less  reluctance,  because  it  is  only  in  desperate  cases, 
where  there  is  no  chance  of  success,  that  a  party  can, 
at  the  present  day,  have  any  difficulty  in  obtaining  the 
means  wherewith  to  cany  on  legal  proceedings,  for  the 
purpose  of  substantiating  a  valuable  claim. 

Aa  3 
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-Wiifdi8,9.i5.  STEDMAN  v.  WEBB. 

On  a  bill  filed  FTIHE  Plaintiff  in  this'suit  was  a  solicitori  seeking  to 
seeking  to  ^^^  establish  a  lien  for  costs  upon  two  policies  of  as- 

cstablishalien  surance,  one  for  500/.  and  the  other  for  150/.,  effected 

for  costs  upon 

a  policy  of       with  the  Sun  Life  Assurance  Company ;  and  also  upon 

wWch'a  cli  nt  ^  ^^^^J  ^^^  "P°^  certain  indentures  which  purported 
had  placed  in  to  assign  and  mortgage  the  monies  recoverable  in  re- 

his  hands  pro-  .     p.i  i*  • 

fessionally;       spect  of  the  pohcies. 

and  upon 

which  the  

Court  had  in        Th^  Defendants  were  Sophia  Frances  fVeib,  Mar^ 

another  cause]  garetta  Cordelia  Edge.  Charles  Pole,  Elizabeth  IVarbur- 
directed  an       ^  ^  '  ^  ,        r    , 

action  to  be     ton,  and  Elizabeth  Mary  Morgan  Cobb  JVarburton. 
brought,  n 
special  in- 
junction was         The  short  outline  of  the  case,  as  it  appeared  on  the 

straining  all"  Plaintiff's  afEdavit  in  support  of  his  bill,  was,  that  the 
proceedings  policies  and  other  instruments  in  question  were  held  by 
policy ;  but      ^^e  Defendant  Margaretta  C.  Edge,  as  administratrix  of 

this  injunction  ^]^q  estate  of  her  father  Andrew  Edge,  by  way  of  security 
was  dissolved  -o  »    /       .^  ^         ^ 

upon  appeal;  for  a  debt  due  from  one  Dr.  Watson,  upon  whose  life  the 

Chancellor  policies  were  effected :  that  in  May  1883,  the  Defendants 

holding  that  Elizabeth  Warburton  and  Elizabeth  M.  M.  C  Warburton, 

proper  course  instituted  a  suit  in  Chancery  against  Andrew  Edge  (which, 

was  to  make  upon  his  death  in  1 834,  was  revived  and  prosecuted  against 
an  application     '  ,  .     v    ^      ,  ^    ,      .   . 

in  the  other     his  personal  representative),  for  the  purpose  of  obtaiqiog 

^>Vh  th  ^"  account  against  him  in  his  character  of  trustee  of  the 
such  a  lien       estate  of  one  Philip  Warburton  deceased  :  that  Dr.  Wai^ 

forcedbysuit-  *^''  ^*®^  ^"  -^P^*!/  1837,  leaving  the  Defendant  Sophia 
and  if  so,  to     Frances  Webb  his  personal  representative ;  and  that  the 
quceref      *     Plaintiff  thereupon  received  the  money  payable  in  re- 
spect of  the  150/.  policy,  and,  with  the  privity  and  assent 
of  Margaretta  C.  Edge^  retained  the  amount  in  part 

payment 
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payment  of  what  was  due  to  him  for  his  after-mentioned       1839. 
bills  of  costs:  that  in  July  1838^  a  decree  was  made  in 
the  cause  of  Warhurton  v.  lEdge^  by  which,  among  other 
things,  a  receiver  was  ordered  to  be  appointed  of  the 
estate  of  Andrew  Edge^  and  by  which  Margareita  C. 
Edge  wfis  restrained  by  injunction  from  receiving  the 
money  payable  upon  the  500/.  policy,  and  also  from 
getting  in  any  other  monies  belonging  to  her  father's 
estate :  that  the  Plaintiff  had  for  many  years  acted  as 
the  attorney  and  solicitor  of  Andrew  Edge^ '  and  after- 
wards of  Margareita  C.  EdgCy  in  defending  the  suit  of 
Warburton  v.  Edge^  and  in  other  professional  business 
on  their  behalf:  that  Margaretta  C  Ed^e^  as  admini- 
stratrix of  Andrew  Edge,  deposited  with  the  Plaintiff 
the  policies  and  other  instruments  in  question,  and  that 
his  estate  was  now  indebted  to  the  Plaintiff  in  the  sum 
of  682^  in  respect  of  his  bills  of  costs  for  such  profes- 
sional business  as  aforesaid :  that  Margaretta  C.  Edge 
had  made  application  to  the  Sun  Assurance  Office  for 
pajrment  of  the  SOOh  policy,  and  intended  to  appro* 
priate  the  proceeds  to  her  own  use :  that  the  Plaintifis  in 
Warburton  v.  Edge  had,  in  that  cause,  presented  a  peti- 
tion which  was  still  pending,  and  which  prayed  that  the 
Plaintiff  might  be  ordered  to  deliver  up  to  the  receiver 
in  the  cause  all  deeds  and  documents  in  his  custody  or 
power  relating  to  or  being  part  of  the  e'state  oi  Andrew 
Edge,  and  in  case  he  claimed  any  lien  thereon,  that  the 
Master  might  inquire  into  the  validity  and  extent  of  such 
lien:  that  on  the  29th  of  November  1858,  the  Defend- 
ant Sophia  F.  Webb^  the  adminbtratrix  of  Dr,  Watson^ 
commenced  an  action  against  the  Defendant  Pafe,  as 
the  chairman  of  the  Sun  Life  Assurance  Company,  for 
the  recovery  of  the  500/.  due  upon  the  policy;  and  that 
the  attornies  for  the  plaintiff  in  that  action  had  served 
the  Plaintiff  in  this  cause  with  i^  notice  to  produce  the 

A  a  4  '     policy 
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1839.       policy  and  the  indenture  assigning  it  before  a  Judge  at 
chambers. 

The  bill  charged  that  the  PlaintiflP  was  entitled  to  a 
lien  upon  the  two  policies,  the  indentures,  and  the  bond, 
and  also  to  a  lien  upon  all  monies  recoverable  and 
secured  by  those  several  instruments  for  the  sum  of 
682/.,  the  amount  due  to  him  in  respect  of  his  bills  of 
costs ;  and  that  if  the  Defendants  Sophia  F.  Webb^  Mar* 
garetta  C.  EdgCj  Elizabeth  Warburton,  and  Elizabetk 
M.  M.  C.  Warburton^  or  any  of  them,  obtained  pos- 
session of  the  sum  of  500/.,  the  Plaintiff  would  be 
entirely  deprived  of  all  means  of  recovering  thereout 
any  part  of  his  demand. 

The  bill  prayed  that  the  Plaintiff's  lien  upon  the 
policies  of  assurance,  the  indentures,  and  bond,  and 
upon  the  monies  secured  by  or  recoverable  under  them, 
might  be  declared  and  secured ;  and  that,  in  the  mean- 
time, the  Defendants  might  be  respectively  restrained 
from  paying  over  or  receiving,  and  from  taking  any 
legal  proceedings  to  recover  the  monies  due  upon  the 
500/.  policy. 

The  Vice-Chancellor,  on  the  filing  of  the  bill  sup- 
ported by  the  Plaintiff's  affidavit,  made  an  ex  parte 
order,  restraining  the  Defendant  Webb  by  injunction 
from  taking  or  prosecuting  legal  proceedings  against 
any  other  person  than  the  Plaintiff,  for  the  recovery  of  the 
money  payable  on  the  500/.  policy,  and  also  restrain- 
ing the  Defendants  Pole  and  M.  C  Edge  from  paying, 
transferring,  or  assigning  such  money  to  the  Defendant 
JVebb.  And  his  Honor  afterwards,  upon  a  motion  made 
on  behalf  of  the  Defendants  Elizabeth  Warburton  and 
Elizabeth  M.  M.  C.  Warburton^  and  supported  by  the 

affidavit 
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affidavit  of  their  solicitor,  to  dissolve  that  injuncdoD,  re-       18S9. 

fused  the  application  with  costs.  ^^T*^^"*^^ 

Stedman 

V. 

It  appeared  from  the  last-mentioned  affidavit,  that        Wbbb. 
the  action,  though  brought  in  the  name  of  Sophia  F. 
Webbf  was  really  carried  on  by  the  receiver,  acting 
under  the  direction  of  the  Court,  in  the  cause  of  War^ 
burton  v.  Edge* 

The  motion  was  now  renewed,  by  way  of  appeal,  be- 
fore the  Lord  Chancellor. 

• 

Mr.  Wakefield  and   Mr.  AnderdoUj  for  the  motion, 
submitted  that  the  injunction,  like  the  bill  itself,  was 
unprecedented  and  unwarrantable.     The  ordinary  lien 
of  a  solicitor  for  his  costs  upon  the  deeds  and  papers  of 
his  client  in  his  possession^  was  a  lien  that  enabled  him 
passively  to  hold  the  documents,  but  it  did  not,  like 
the  lien  of  an  equitable  mortgagee,  created  by  deposit, 
entide  him  to  realise  the  property  comprised  in  them ; 
WorraU  v.  Harford  (a) :  as  little  did  it  entitle  him  to 
maintain  a  suit  to  have  his  lien  declared  and  secured 
by  a  decree.     Regularly,  all  questions  as  to  the  extent 
and  validity  of  such  a  lien,  could  only  be  raised  and 
decided  collaterally  in  the  course  of  any  proceedings  in 
which  the  client  sought  to  establish  his  rights  by  means 
of  the  documents  alleged  to  be  subject  to  the  lien,  and 
not  by  a  distinct  and  independent  proceeding.     In  this 
very  case,  the  Plaintiff's  claim  might  have  been  properly 
tried  and  determined,  either  in  the  action,  upon  an  applica- 
tion to  the  Judge  at  chambers,  or  upon  the  pending  peti- 
tion in  the  cause  of  Warburton  v.  Edge.     This  bill  was 
therefore  quite  improper,  and  might  have  been  success- 
fully demurred  to.     It  was  a  mistake  to  suppose  that  a 
solicitor  had  a  general  lien  for  his  costs  upon  the  funds 

which, 

(fl)  8  r«.  4. 
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whicht  by  means  of  deeds  in  his  possession,  his^cUent  was 
enabled  to  recover.  The  loose  extra-judicial  dicta  of 
Sir  Thomas  Plumer  in  Worrall  v.  Johnson  (a),  which  had 
been  sometimes  supposed  to  favour  that  notion,  had 
never  been  approved,  and  were  directly  opposed  to  die 
principle  of  the  later  cases ;  Lann  v.  Church  (&),  Hodgens 
V.  Kelly,  (c) 

Mr.  Jacob,  Mr.  Wigram,  and  Mr.  Torrianoj  in  sup- 
port of  the  injunction,  referred  to  Turwin  v.  Gibson  ((f), 

Ex  parte  Pemberton  (e),  v.  Bolton  (g) ;  and  they 

relied  strongly  upon  the  observations  of  Sir  Thomas 
Plumer,  in  pronouncing  judgment  in  the  case  of  Worrall 
V.  Johnson.  Those  observations,  they  contended,  had 
never  been  impeached  by  any  subsequent  Judge,  and 
were  a  direct  authority  for  the  present  bill,  and  for  the 
order  which  the  Vice-Chancellor  had  made. 


March  13.         The  LoRD  Chancellor  [after  stating  the  cu*cum- 
stances]. 

That  the  Plaintiff  as  a  professional  man,  and  himself 
,  employed  in  the  cause,,  must  have  been  well  aware 
of  the  fact,  that  the  action  in  the  name  of  Webb  was 
brought  by  the  receiver  in  the  cause  of  Warbwicn  v. 
Edge,  for  the  purpose  of  calling  in  the  estate  of  Edge^ 
I  cannot,  upon  the  affidavits,  entertain  the  smallest 
doubt.  Now,  if  he  had  any  claim  against  any  portion 
of  Edg^s  estate,  the  remedy  was  open  to  him.  He  had 
nothing  to  do  but  to  make  an  application  in  the  suit  of 
Warburton  v.  Edge,  in  which  he  had  acted  as  the  soli- 
citor of  one  of  the  parties :  but,  instead  of  that,  he  files 
the  present  bill,  the  object  of  which  is  to  enforce  this 

lien; 

(a)  2J.^W.214.  (</)  3  Atk.  720. 

{6)  4  Mad.  391.  (tf)  18  Vet.  282. 

(c)  1  Hogan,  388.    '  (g)  IlmL  292. 
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lieii ;  and  he  applies  for  and  gets  an  ex  parte  injunction       ]:8S9« 
to  restrain  the  action  for  the  recovery  of  the  insurance 
money* 

In  the  affidavit  filed  for  the  purpose  of  obtaining  that 
injunotion»  the  Plaintiff  does  not  very  dbtincdy  state 
the  ground  on  which  he  puts  his  lien.  The  Vice- 
Chancellor,  I  understand,  rested  it  upon  the  ground  of 
contract)  considering  the  affidavit  to  be  so  expressed  as 
to  import  a  lien  by  contract,  in  the  nature  of  an  equit- 
able mortgage  by  deposit;  but,  upon  looking  at  the 
language  of  the  affidavit,  I  do  not  think  it  can  bear 
that  interpretation.  It  is  this,  —  that  ^^MargareHa  C. 
Edgef  as  such  administratrix  as  aforesaid,  deposited  with 
the  Plaintiff  as  such  solicitor  and  attorney  as  aforesaid, 
all  and  singular  the  policies,  instruments,  and  docu- 
ments ''  in  the  bill  mentioned.  That  is  the  whole  of  the 
allegation ;  simply  a  statement  of  the  fact  of  these  docu- 
ments having  been  deposited  with  the  Plaintiff  as  the 
solicitor  of  the  party,  and  of  their  being  in  his  custody. 
Now,  if  a  party  comes  before  the  Court  ex  parte  for  a 
special  injunction,  it  is  necessary  that  he  should  dis- 
tinctiy  state  the  grounds  upon  which  he  puts  his  case. 
A  deposit  by  contract  would  constitute  a  totally  different 
titie  from  a  mere  holding  by  a  solicitor  in  the  course 
of  business.  And  as  the  Plaintiff  has  not  at  all  altered 
hifl  case  in  that  respect,  on  the  appeal,  and  there  is  now 
no  evidence  before  me  of  any  contract  between  him  and 
Miss  Edge,  the  case  is  rested  simply  on  the  fact  of  the 
solicitor  having,  in  the  prosecution  of  a  suit,  a  certain 
document  in  his  hands;  and  the  question  is,  what  right 
such  a  deposit  gives  to  the  solicitor.  If  the  Vice-Chan- 
cellor  conceived  that  the  language  of  the  affidavit  was 
such  as  imported  or  might  give  a  lien  by  contract,  his 
Honor  had  befcure  him  a  difierent  case  from  that  which 
b  now  under  my  consideration. 

The 
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The  title  assumed  by  the  Plaintiff  is  this;  that 
whereas  he,  being  a  solicitor,  has  in  his  possession  a 
deed  which  is  necessary  to  enable  the  party  entitled, 
and  under  whom  he  claims,  to  recover  the  money  se- 
cured by  it,  that  circumstance  gives  him  a  lien  upon 
the  fund  itself,  and  if  a  lien,  then  also  a  right  to  enforce 
it  by  suit. 

The  only  case  referred  to  in  support  of  that  pro« 
position  is  WorraU  v.  Johtison.  (a)  Now  in  that  case  it 
is  to  be  observed  there  was  no  decision  upon  the  point, 
and  that  what  w^  there  said  by  Sir  Thomas  Plumer 
was  not  the  ground  of  his  judgment  His  Honor  there 
only  laid  it  down,  that  where,  in  the  progress  of  a  suit,  a 
solicitor  has  a  lien  upon  a  particular  deed  belonging  to 
his  client,  and  has  been  himself  instrumental  in  realising 
the  lund  to  the  client,  the  lien  should  be  extended  to  the 
money  which  is  the  fruit  of  the  deed,  and  which  could 
only  be  recovered  through  the  medium  of  the  deed* 

How  far  that  proposition  is  universally  to  be  ad- 
mitted, it  is  not  necessary  for  me  now  to  consider.  It 
is  enough  for  the  present  purpose  to  remark,  that  what 
Sir  Thomas  Plumer  is  represented  to  have  said  in  Wot' 
rail  V.  Johnson  cannot  be  any  authority  fortthe  Plaintiff's 
claim  in  this  case ;  for  the  whole  of  Sir  Thomas  Plumet^s 
observations  proceed  upon  the  assumption  that  the  fund 
has  been  realised  by  the  use  of  the  document,  and 
could  not  have  been  realised  without  it.  That  veiy 
ground  displaces  the  Plaintiff's  title  here.  If  the  docu- 
ment withheld  was  the  assignment,  then  the  Plaintiff 
had  in  his  own  hands  the  best  possible  injunction:  if^ 
on  the  other  hand,  it  was  not  a  document  necessary  for 
the  recovery  of  the  money,  and  a  payment  might  validly 
be  made  in  defiance  of  his  claim, — if  the  Plaintiffi  in  the 

(a)  sJocj*  fr.3i4. 
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cause  of  Warburton  v.  Edge  were  in  a  condition  to       1839. 
compel  payment  without  the  production,  of  the  docu- 
ment, then  the  observations  of  Sir  Thomas  Plumer  in 
WorraU  v.  Johnson  have  no  application. 

The  Vice-Chancellor  granted  the  injunction  ex  parte; 
and  he  afterwards  refused  with  costs  a  motion  to  dis- 
solve it ;  and  the  effect  of  the  order,  as  it  stands,  is, 
that  the  money  in  the  hands  of  the  Assurance  Company 
is  not  to  be  received  by  any  body;  that  neither  the 
parties  who  are  legally,  nor  those  who  are  beniefically 
entitled,  shall  be  permitted  to  receive  it.  The  result 
18,  that  the  fund  is  to  remain  in  the  hands  of  the 
debtor:  and  it  is  not  very  easy  to  say  at  what  time 
events  are  to  happen  which  shall  give  to  any  of  the 
parties  a  right  to  proceed  for  its  recovery.  At  all 
events,  the  injunction  prevents  any  of  the  parties  from 
having  interest,  which  must  in  the  mean  time  be  lost, 
and  that,  to  the  gain  of  the  debtor.  It  is  obvious  that 
the  consequence  of  such  an  order  might  in  many  in-» 
stances  be  most  dangerous  and  unjust. 

That  the  order  cannot  stand  as  pronounced,  is  not 
now  disputed  on  either  side ;  and  when  I  look  to  the 
Plaintiff's  title,  and  the  grounds  on  which  he  has  rested 
it,  I  am  very  clearly  of  opinion  that  he  is  not  entitled 
to  an  injunction.  If  he  has  any  claim  upon  the  money 
secured  by  the  policies,  an  obvious  course  was  open  to 
him,  namely,  by  application  in  the  other  suit;  but  he 
has  not  thought  proper  to  adopt  that  course. 

I  have  looked  through  the  affidavit  upon  which  the 
injunction  was  obtained,  for  the  purpose  of  seeing 
whether  the  Plaintiff  so  misrepresented  the  facts  of  his 
case  as  to  subject  him  to  the  penalty  of  having  the  in- 
junction dissolved  with  costs;  but  although  such  was 

my 
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my  impi^ession  at  first,  I  have,  on  a  more  careful  eaoH 
mination^  come  to  a  contrary  conclusion ;  for  it  appears  to 
me  that  all  the  material  facts  are  stated  in  his  affidavit^ 
and  were  therefore  brought  to  the  knowledge  of  the 
Court  at  the  time  when  the  injunction  was  applied  for. 


The  order,  therefore,  will  now  be  simply  to  discbarge 
the  Vice-Chancellor's  order^  and  dissolve  the  injunc- 
tion, (a) 

(a)  See  Soxon  v.  BoUand,  the  next  cas^. 


Aug,  8. 
Nov,  IS. 


If  a  solicitor, 
whom  his 
client  has 
ceased  to  em- 
ploy, by  the 
production  of 
a  deed  in  his 
hands  belong- 
ing to  the 
chent,  and 
upon  which  he 
Claims  a  lien 
as  solicitor, 
enables  the 
client  to  re- 
coyer  a  fund  in 
a  suit,  his  Hen 
over  the  fund 
so  realized  is 
confined  to 
the  costs  of 
that  suit,  but 
is  a  lien  which 
he  is  entitle^! 
actiyely  to 
enforce.  Secus 
as  to  his  ge- 
neral lien 
upon  his 
client's  papers, 
the  papers,  and 


BOZON  V.  HOLLAND. 
HUSBAND  V,  BOLLAND. 

npHE  single  question  in  this  case  was,  whether,  when 
-*"  a  solicitor,  having  in  his  hands  a  deed  belonging  to 
his  client,  has  produced  it  in  a  suit,  and  the  client  has, 
by  means  of  the  deed  so  produced,  established  his  title 
to  the  fund  which  was  the  subject  of  the  suit,  the  solicitor 
is  entitled  to  a  lien  upon  the  fund  so  recovered  for  the 
amount  of  his  costs  generally,  or  only  for  his  costs  of 
that  suit. 

The  particular  circumstances  of  the  case,  and  the 
mode  in  which  the  question  came  before  the  Court,  are 
fully  stated  in  the  judgment. 

TTie  Solicttor-General  and  Mr.  HuUj  for  the  assignees 
of  Mr.  Cole^  the  former  solicitor  of  Mr.  Bozon^  argued, 
that  upon  the  principles  to  be  deduced  from  the  autho- 
rities, the  benefit  of  the  solicitor's  lien  upon  the  fund 

recovered 

which  applies  to  all  his  bills  of  costs,  but  is  merely  a  right  to  retmio 
cannot  be  acti?ely  enforced. 
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recovered  in  the  cause  extended  to  the  amount  due  in 
respect  of  his  general  bills  of  costs.  They  relied  mainly 
upon  the  observations  of  Sir  Thomas  Plumer  in  his 
judgment  in  the  case  of  Worrall  v.  Johnson  {a\  and  sub- 
mitted that  here  the  fund  was  the  fruit  of  the  deed. 

Mr.  Wigtam  and  Mr.  BetheU^  for  the  assignees  of 
Mr.  Bozon,  on  the  other  hand  contended,  that  according 
to  the  true  principle  of  the  cases,  the  solicitor's  lien  upon 
the  fund  which  is  realised  in  a  suit  by  the  aid  of  his 
professional  services,  or  by  the  production  of  a  docu- 
ment in  his  hands,  must  be  strictly  confined  to  such 
costs  as  have  been  incurred  in  the  suit  itself.  The  dicia 
of  Sir  Thomas  Plumer  in  the  case  referred  to,  which 
were  merely  extra-judicial,  had  been  doubted,  if  not  dis- 
approved by  the  Court  in  the  recent  case  of  Stedmqn  v. 
Webb  (£),  and  could  not  be  considered  as  entitled  to 
any  weight 

In  the  course  of  the  argument  the  following  cases 
were  also  cited  and  made  the  subject  of  comment;  — 
Ex  parte  Sterling  (r),  Ex  parte  Pemberton  (rf),  Ross 
V.  Laughton  (e),  Commerell  v.  Poynton  (g\  Lann  v. 
Church  {h)y  Brassington  v.  Brassington  (/),  Heslop  v. 
Metcalfe  (k)y  Bozon  v.  Williams,  (l) 


1899. 


27ie  Lord  Chancellor. 

By  the  proceedings  in  these  suits,  the  tide  of  Mr. 
Bozon  the  Plaintiff  in  the  first  suit,  and  of  the  Plaintiffs 
in  the  second  suit,  who  claim  under  him,  has  been  esta- 
blished 

(g)  1  Swan,  1. 
(h)  4  Mad.  591. 
(f)  1  Sim.  4-  Sf.ASS, 


Nov,  12. 


(a)  2/.  4-  Fr.2H. 
{h)  Page  346.  tuprii. 
{c)  16Kr#.258. 


((f)  18  re#.282. 

\e)  iVes.JSrB.  349. 


(k)  3  Mylne  <J-  Craig,  183. 
(/)  5  Y.iJer.  150. 
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blished  to  a  sum  of  2935^.  ISs.  5(L  now  in  court,  under 
a  deed  of  the  20th  of  Mai/  1820,  assigning  the  arrears 
of  an  annuity  to  Mr.  Bozon. 

Mr.  Cole  was  employed  as  solicitor  by  Mr.  Bozonj 
and  for  some  time  acted  as  his  solicitor  in  these  causes, 
but  was  discharged  in  the  year  18 SO.  He  was  also 
employed  by  Mr.  Bozon  in  other  matters ;  and  on  both 
accounts  bills  of  costs  became  due  to  him. 


Mr.  Cole  having,  as  such  solicitor,  possession  of  the 
deed  of  assignment  of  the  20th  of  May  1820,  produced 
it  as  evidence  in  the  cause,  to  establish  the  Plaintiff's 
title,  though  not  then  employed  as  solicitor.  A  tax- 
ation of  all  Mr.  Col^s  bills  having  been  directed,  and 
he  having  become  bankrupt,  his  assignees  presented  a 
petition  at  the  Rolls,  chiiming  a  lien  upon  the  fund  in 
court  for  the  whole  of  such  costs ;  and  by  an  order  of 
the  9th  of  June  1887,  a  stop  was  put  upon  that  fund. 
By  my  order  of  the  18th  of  April  1889,  I  directed  the 
Master  to  make  a  separate  certificate  of  Mr.  Col^s  costs 
in  these  suits.  This  has  now  been  done,  and  such 
costs  have  been  taxed  at  99/.  145.  2d. 

The  petitioners,  the  Plaintiffs  in  the  second  suit, 
ask  to  have  the  whole  fund  paid  to  them,  or  subject 
only  to  the  payment  of  the  99/.  145.  2^.;  and  that  Mr. 
Coles  assignees  may  pay  the  costs  of  the  petitions  and 
orders  of  the  9th  of  June  1837,  and  13th  o(  April  1839, 
and  of  the  present  petition  and  order,  and  of  the  tax- 
ation. Mr.  CoWs  assignees,  on  the  other  hand,  claim  a 
lien  upon  the  fund  in  court  for  the  whole  of  his  bills  of 
costs,  upon  the  ground  that  he  had  a  lien  upon  the  deed 
of  the  20th  of  May  1820;  and  that  the  title  to  the  fund 
in  court  was  established  by  his  production  of  that  deed, 
and  that  he,  therefore,  is  entitled  to  the  same  lien  upon 
the  fund  as  he  was  entitled  to  upon  the  deed. 

Thi 
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This  is  the  only  question ;  because  the  lien  of  Mr.  Cole 
for  payment  of  his  bills  of  costs  in  these  causes  cannot  be 
disputed.     The  question  as  to  the  lien  claimed  for  the 
other  parts  of  his  bills  of  costs,  for  matters  other  than 
the  costs  of  these  causes,  appears  to  me  to  have  acquired 
importance  solely  from  the  observations  of  Sir  Thomas 
JPlumer  in  Wmrall  v.  Johnson,  (a)    In  that  case  the  plain- 
tiffs' title  was  as  assignees  of  a  person  who  had  been  in 
partnership  with  the  defendants.     The  balance  due  from 
the  defendants  to  the  assignees  was  admitted  and  paid  into 
court,  and  the  suit  was  afterwards  compromised;  and 
the  fund  in  question  was  agreed  by  the  defendants  to 
be  paid  to  the  plaintifis.    Before  the  transfer,  the  plain- 
ti£&  became  bankrupt ;  and  their  solicitors  claimed  a  lien 
not  only  for  the  costs  of  the  suit,  but  for  the  general  costs 
due  from  the  plaintiffs,  upon  the  ground  that  they  had 
in  their  hands  the  deed  of  assignment  under  which  the 
plaintiffs  claimed ;  and  Sir  Thomas  Plumer  gave  effect  to 
the  claim,  saying,  *'  The  principle  I  go  on  is,  that  the 
papers  which  give  to  the  solicitor  this  right  must  be 
considered  as  giving  the  same  right  after  the  suit  has 
been  prosecuted  with  success,  as  when  they  were  antece- 
dently in  his  hands.     The  money  here  is  the  fruit  of 
this  deed,  and  it  can  only  be  received  through  the  me- 
dium of  the  deed." 


1839. 


It  appears  to  me,  that  in  these  observations  the  dis- 
tinction between  the  solicitor's  lien  upon  the  fund  realised 
in  the  cause,  and  his  lien  upon,  or  rather  right  to  retain, 
his  client's  papers  in  his  hands  as  solicitor,  is  not  suffi- 
ciently kept  in  view.  The  lien  upon  the  fund  realised 
in  the  suit  is  confined  to  the  costs  of  that  suit;  Lann  v. 
Church  (b) ;  although  that  seemed  to  be  doubted  in 
Worrall  v.  Johnson.    This  is  a  lien  which  the  solicitor  is 

entitled 

(a)  2J.^W,  214.  (4)  4  Mad.  591. 
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entitled  actively  to  enforce.  If  this  were  the  whole 
ground  of  the  claim  of  the  assignees  of  Mr.  CoU^  such 
claim  could  not  exceed  the  99/.  14^.  2(2.,  the  costs  in  the 
cause. 


The  solicitor's  lien  upon  or  right  to  retain  his  client's 
papers  till  his  bill  is  paid  is  of  a  nature  totally  different. 
It  applies  to  all  his  bills  of  costs ;  but  he  cannot  actively 
enforce  it.  So  long  as  the  client  leaves  the  papers  in 
the  solicitor's  hands,  the  solicitor's  lien  is  unavuling.  It 
is  merely  a  right  to  retain ;  and  if  the  solicitor  refuses  to 
act  for  the  client,  it  is  of  little,  if  any,  value,  as  he  cannot 

I 

in  that  case  deprive  the  client  of  the  full  use  of  the 
papers  for  the  purposes  of  the  suit ;  as  I  held  in  Htdop 
v.  Metcalfe  (a),  upon  the  authority,  amongst  other  cases, 
of  Calegrave  v.  Manky.  [b)  But  if  the  client  discharge 
or  cease  to  employ  the  solicitor,  the  solicitor  is  not  com- 
pellable to  afford  any  facilities  to  the  client  by  the  use 
of  the  papers ;  as  Lord  Eldoji  decided  in  Lord  v.  Worm^ 
leighton  (c),  contrary  to  what  he  had  before  held  in  Bos^ 
V.  Laughton.  {d) 

In  the  present  case  Mr.  Cole  was  discharged,  that  is, 
the  client  ceased  to  employ  him  as  solicitor  in  the  cause. 
Having  the  deed  in  question  in  his  possession,  he  might 
have  withheld  the  use  of  it,  and  if  it  was  essential  to 
the  client,  might,  by  those  means,  have  compelled  pay- 
ment of  his  general  professional  demand.  But  it  would 
have  been  at  the  option  of  the  client  to  purchase  the  use 
of  the  deed  at  that  price  or  not  This  option,  however, 
was  not  tendered  to  the  client ;  but  the  solicitor  produced 
the  deed  as  evidence  in  the  cause,  and  now  contends 
that  a  decree  could  not  have  been  obtained  without  such 

production ; 


(a)  3  Mt/lne  <J-  Craig,  183. 

(b)  1  T.  4r  Rust,  400. 


(c)  Jac.  580. 

{d)  1  r«.  ^  B.  349. 
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production;  that  the  fund  has  been  realised  by  the 
production  of  the  deed,  and  that  he  is,  therefore,  entitled 
to  the  same  lien  upon  the  fund  so  realised  as  he  had 
upon  the  deed. 

Whether  the  production  of  the  deed  was  essential  to 
obtaining  the  decree,  is  disputed ;  and  I  have  no  means  of 
determining  that  point  without  rehearing  the  cause.  But 
suppose  it  were  so,  what  right  had  the  solicitor,  by  his 
own  act,  to  create  for  himself  a  lien  upon  the  fund  to  be 
realised?  A  man  who  has  in  his  possession  a  document 
necessary  to  enable  another  to  establish  his  title  to  a  sum 
of  money  may,  perhaps,  be  enabled  to  make  an  advan- 
tageous arrangement  with  the  party  wanting  the  evi- 
dence of  the  document ;  but  if  he,  voluntarily,  and  with- 
out  any  agreement,  produces  the  document,  he  cannot 
afterwards  fasten  upon  the  sum  recovered,  for  a  remuner- 
ation. 


18S9. 


BOZON 
BotXANO* 


The  solicitor's  claim  upon  the  fund  has  been  called 
transferring  the  lien  from  the  document  to  the  fund  re- 
covered by  its  production.  But  there  is  no  transfer ;  for 
the  lien  upon  the  deed  remains  as  before,  though,  per- 
haps, of  no  value ;  and  whereas  the  lien  upon  the  deed 
could  never  have  been  actively  enforced,  the  lien  upon 
the  fund,  if  established,  would  give  a  title  to  payment 
out  of  it.  The  active  lien  upon  the  fund,  if  it  exists  at 
all,  is  newly  created,  and  the  passive  lien  upon  the  deed 
continues  as  before.  If  the  doctrine  contended  for  were 
to  prevail,  the  lien  of  a  solicitor  upon  the  fund  realised 
would,  in  most  cases,  extend  to  his  general  professional 
demand,  and  not  be  confined,  as  it  always  is,  to  the  costs 
in  the  cause;  for  it  must  very  generally  happen  that  the 
Plaintiff's  solicitor  has  in  his  hands  the  documents  neces- 
sary to  establish  his  client's  title  to  the  money.  Assum- 
ing that,  upon  such  document,  he  has  a  general  lien  for 

B  b  2  all 
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aU  his  professional  demands,  he  voluntarily  produces  it, 
by  which  the  title  to  the  fund  is  proved,  and  by  so 
doing,  according  to  the  doctrine  contended  for,  a  lien 
upon  the  fund  is  established  for  all  those  demands.  I 
find  no  authority  for  this  but  the  case  of  WorrdU  v. 
Johnsoti ;  and  not  being  able  to  reconcile  that  case  with 
any  sound  principle,  I  cannot  follow  it. 


I  am,  therefore,  bound  to  decide  that  the  assignees  of 
Mr.  Cole  are  entitled  to  payment,  out  of  the  fund  in 
court,  of  the  costs  of  the  suit  only ;  but  as  they  had  the 
case  of  Worrall  v.  Johnson  to  justify  the  claim  they  have 
made,  I  cannot  make  them  pay  the  costs  of  bringing 
their  claim  before  the  Court. 


June  26. 
JtUy  S. 

Order  varied, 
on  appeal,  as 
to  costs,  in  a 
case  in  which 
they  formed 
the  sole  sub- 
ject-matter of 
the  appeal. 

Considera- 
tion of  the 
circumstances 
under  which 
the  Court  will 
entertain  ap- 
peals limited 
to  the  ques- 
tion of  costs. 


ANGELL  V.  DAVIS. 

npHIS  was  an  appeal  from  a  decretal  order  on  further 
-■-    directions,  made  by  the  Master  of  the  Rolls. 

The  petition  of  appeal  stated  that  the  petitioners  con- 
sidered themselves  aggrieved  by  so  much  of  the  order 
as  directed  that  the  costs  of  the  Defendant  Davis  should 
be  taxed  as  between  solicitor  and  client,  and  that  he 
should  be  at  liberty  to  retain  such  costs  out  of  the 
balance  reported  to  be  in  his  hands,  and  that  in  case 
such  balance  should  be  insufficient  for  that  purpose, 
then  that  the  residue  of  his  costs  should  be  paid  out  of 
the  mortgage  money  therein  mentioned ;  and  it  prayed 
that  the  order  might  be  reversed  or  varied  by  directing 
that  Davis  should  pay  into  court  the  full  amount  of  such 
balance,  together  with  the  amount  of  the  costs  which 

the 
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the  order  had  directed  the  Plaintiffs  to  pay  to  his  co- 
defendant  Boordmarii  and  also  should  pay  to  the  Plain- 
tifis  their  costs  of  the  suit,  except  the  costs  of  taking  the 
accounts  of  the  receipts  and  payments  of  the  Plaintiffs 
Angell  and  Alexander^  and  the  costs  incurred  in  obtain- 
ing the  appointment  of  a  guardian  of  the  infant  Plaintiff 
Maty  Moore^  and  an  allowance  for  her  maintenance. 

The  circumstances  of  the  case,  and  the  question  in-^ 
volved  in  the  appeal,  are  fully  stated  in  the  judgment. 

Mr.  Girdlestone  and  Mr.  Woodf  in  support  of  the 
iqppeal. 

Mr.  Jacob  and  Mr.  Richards^  contra. 


861 
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The  Lord  Chancellor. 

When  this  case  was  argued,  I  stated  the  opinion  I 
bad  formed  as  to  the  merits,  and  it  merely  stood  over 
in  order  that  I  might  ascertain  how  far  the  Court  had 
gone  in  altering  a  decree  upon  an  appeal  with  respect 
to  costs  only. 

The  facts  of  the  case  sufficiently  appear  upon  the 
proceedings  themselves.  The  original  decree  directed 
an  inquiry  as  to  the  mode  in  which  part  of  the  property 
had  been  invested :  the  report  shews  that  it  had  been 
invested  in  a  manner  inconsistent  with  the  trust,  —  for 
so  the  Master  finds ;  and  the  order  on  further  directions 
directs  that  property  to  be  refunded  and  paid  into 
court;  so  that,  without  going  at  all  into  the  particular 
circumstances,  or  rehearing  the  cause,  the  decree,  the 
report,  and  the  order  on  further  directions,  supply  all 
the  materials  that  are  necessary  for  considering  and  de- 
termining the  question. 

B  b  3  The 
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The  order  on  further  directionsy  with  these  facts  be- 
fore it,  gives  to  the  trustee  his  costs  of  the  whole  cause 
as  between  solicitor  and  client,  and  directs  them  to  be 
paid  out  of  the  trust  estate.  So  far  as  relates  to  the 
general  costs  of  the  cause,  I  do  not  think  there  is  any 
ground  to  impeach  the  order.  But  so  far  as  the  costs 
of  the  cause  have  been  occasioned  by  the  breach  of  trust, 
it  appears  to  roe  to  be  evidently  a  mistake  to  give  to 
the  trustee  the  costs  occasioned  by  his  own  misconduct; 
in  other  words,  not  only  to  give  him  his  costs,  but  to 
make  the  cestui  que  trust  pay  them.  So  far  from  giving 
the  trustee  his  costs,  the  general  and  ordinary  rule 
would  have  been  to  make  him  pay  the  costs  of  so  much 
of  the  suit  as  had  been  rendered  necessary  by  his  own 
improper  dealings. 


It  was  strongly  urged,  however,  that  there  was  a 
rule  of  the  Court  which  peremptorily  prohibited  any 
alteration  of  a  decree  or  decretal  order  being  made 
upon  an  appeal  merely  raising  the  question  of  costs; 
and  my  purpose  now  is  to  consider  how  far  such  a  rule 
applies  in  the  case  before  me. 

Three  very  important  circumstances,  it  is  to  be  ob- 
served, are  to  be  found  concurring  in  this  case.  The 
bill  prayed  that  the  Defendant  might  restore  the  pro- 
perty and  pay  the  costs,  asking  payment  of  the  costs  by 
way  of  special  relief:  the  case  is  one  in  which  the 
proceedings  themselves  (without  going  into  the  details 
of  the  transaction)  furnish  all  the  information  necessary 
for  the  purpose  of  determining  the  question  :  and  lastly, 
it  is  not  a  case  of  personal  costs,  in  which  the  Court 
has  ordered  one  party  to  pay  them  ;  but  a  case  in  which 
the  Court  has  directed  them  to  be  paid  out  of  a  par- 
ticular fund. 


Now, 
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Now,  keeping  these  distinctions  in  view,  I  apprehend 
it  to  be  competent  to  the  Court,  under  such  circum- 
stances, to  hear  a  cause,  by  way  of  appeal,  upon  the 
question  of  costs  only ;  and  although  certainly  the  rule 
prohibiting  appeals  merely  for  costs  is  one  which  I  am 
not  disposed  to  carry  further  than  it  has  been  carried, 
well  knowing  that,  especially  in  modern  times,  the  real 
and  substantial  question  in  the  cause  frequently  comes 
to  be  this  very  question,  it  will  not,  I  conceive,  in  the 
present  instance  be  necessary  to  relax  it  in  the  least. 


I  place  no  reliance  upon  what  is  represented  to  have 
&llen  from  Lord  King  in  the  case  in  Mosely  (a),  which 
appears  to  have  been  misunderstood.  The  purchaser 
was  there  ordered  to  pay  the  costs  of  a  fine  to  be 
levied  by  the  defendants,  and  which  was  necessary  to 
complete  his  title;  so  that  the  question,  or  one  ma- 
terial question,  was  not  as  to  the  costs  of  the  cause,  but 
as  to  the  costs  of  the  conveyance  of  the  estate.  What 
was  said  by  Lord  Hardvoicke^  however,  in  Owen  v. 
GriffUh  (&),  is  directly  and  strongly  in  point.  That  was 
a  suit  against  a  mortgagee,  who,  on  the  taking  of  the 
mortgage  accounts,  had  not  been  allowed  his  costs. 
Lord  Hardwickej  in  giving  judgment  on  the  appeal  in 
that  case,  stated  that  the  rule  was  established  to  save 
the  appellate  court  from  the  vexation  and  trouble  of 
having  the  whole  subject-matter  gone  into,  which  was 
generally  necessary  with  a  view  to  adjudicate  on  the 
question  of  costs.  He  observed,  however,  that  it  seemed 
somewhat  strict  and  hard  to  adhere  to  it;  for  that,  since 
the  stamp  duties,  costs  had  come  to  be  very  material; 
and  therefore,  if  a  sound  distinction  could  be  made,  it 

ought 


(a)  Gould  V.  Granger^  Mot, 
3S5.)  stated  in  JBeames  on  Costs, 
J64«  Appx,  No.IS. 
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{b)  1  VcM.  sen.  250.;    Amb, 
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1 839.  ought  to  be  allowed.  The  distinctions  which  his  Lord- 
ship then  took  and  relied  upon  were,  that  the  party 
appealing  was  an  incumbrancer  for  a  just  debt,  and  had 
a  lien  on  the  estate  for  his  costs  as  well  as  his  demand; 
and  further,  that  his  appeal,  though  for  costs,  affected 
the  merits  of  the  case ;  —  circumstances  which  his  Lord- 
ship thought  were  sufficient  to  create  an  exception  to 
the  rule;  and  his  Lordship,  accordingly,  reheard  the 
case  upon  the  question  of  costs  only. 

Now,  ordinarily  speaking,  a  mortgagee  is  entitled  to 
his  costs,  but  he  is  not  always  so.  Lord  Hardwicke 
reheard  that  case  simply  upon  the  question  of  costs, 
and  he  eventually  reversed  the  order  upon  that  point. 
So,  here,  a  trustee  is  undoubtedly  entitled  to  his  costs  of 
a  suit  to  administer  the  trust  fund,  unless  a  case  of 
fraud  or  misconduct  is  established  against  him.  Ac- 
cording, therefore,  to  the  doctrine  of  Lord  Hardwicke 
in  Owen  v.  Griffith^  I  am  not  only  authorised,  but  bound, 
to  rehear  this  case,  for  the  purpose  of  seeing  whether 
the  ordinary  rule  applies  to  it  In  Cowper  v.  Scott  (a\ 
Lord  Keeper  Northington  recognised  the  distinctions 
which  were  taken  by  Lord  Hardwicke  in  Owen  v. 
Grijffith;  and,  upon  the  authority  of  that  case,  reheard 
the  cause  upon  a  question  of  costs  only.  The  case  of 
Williams  v.  Beyjion  {b)  was  referred  to  against  the  juris- 
diction ;  but  that  appears  to  have  been  a  case  of  personal 
costs,  and  therefore,  not  falling  within  the  exception 
taken  in  Owen  v.  Griffith. 

In  Jenour  v.  Jencur  (f ),  in  which  Lord  Eldon  had 
occasion  to  consider  the  question,  though  his  observ- 
ations are  confined  to  the  facts  of  the  case  before  him, 

the 

(a)  1  Eden^  17.;  and  1  Bro.  p.360.  Appx.  lo.;  and  see  WirA-- 
C.C.  141.  n,  man  v.  A>n/,  1  Bro,  C.  C.  140. 

(fi)  Stated  in  Beamei  on  Costs,         (c)  lo  Vet.  562. 
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the  circumstances  were  such  that  the  rehearing  could  1839. 
hardly,  have  been  refused.  There  was  there  a  specially 
appropriated  fund  of  stock,  and  the  Defendant  who 
claimed  an  interest  in  that  fund  was  also  the  per- 
sonal representative;  and  being  so,  he  prayed  relief 
with  respect  to  that  fund,  and  prayed  that  the  costs  of 
the  suit  might  be  paid  out  of  the  general  estate.  Lord 
Eldan  was  of  opinion  that  the  decree  relating  only 
to  the  particular  sum  of  stock,  the  costs  of  the  suit 
could  only  be  given  out  of  that  particular  fund,  and 
that  the  testator's  general  estate  ought  not  to  bear  the 
burthen.  There,  again.  Lord  Eldon  took  the  distinc- 
tion between  costs  charged  in  a  particular  mode,  and 
costs  given,  generally,  out  of  the  estate :  and  he  referred, 
as  an  analogy,  to  the  fact,  that  though  you  cannot  in 
general  revive  for  costs,  you  may,  nevertheless,  revive 
for  them  where  they  are  to  be  paid  out  of  an  estate. 
There,  too,  he  relies  upon  a  circumstance  which  is  also 
to  be  found  in  the  present  case,  namely,  that  the  pay- 
ment of  the  costs  was  a  substantive  part  of  the  relief 
prayed  by  the  bill. 

In  Taylor  v.  Pqpham  (a)  the  question  arose  not  upon 
a  decree,  but  upon  a  petition.  It  appeared  that  a 
creditor  had  a  contingent  claim  upon  a  particular 
fund,  which  had  been  appropriated  to  answer  it:  the 
order  of  Lord  ErsJcine  gave  to  the  solicitors  a  lien  for 
costs  upon  the  fund  generally ;  and  the  question  on  the 
appeal  petition  was,  whether  they  should  have  those 
costs  out  of  the  appropriated  fund  in  preference  to  the 
party  having  the  contingent  claim  upon  it  Lord 
EldorCs  observation  goes  to  the  general  question.  ^'  It 
is  quite  competent,"  says  his  Lordship,  '^  to  rehear  or 
appeal  upon  such  a  point  respecting  costs  as  this ;  that 

the 

(a)  l3Ves.59r,  15  Fir*.  72. 


see 
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the  Court,  having  given  costSi  has  applied  the  fund  of 
the  party  to  a  payment  to  which  it  ought  not  to  have 
been  applied/' 

In  Burkeit  v.  Spray  (a)  a  similar  question  arose  be- 
fore Lord  Lyndhurst.  There  the  party  was  declared 
to  have  a  lien  upon  the  fund  for  his  costs  until  a  future 
period.  To  the  objection  that  the  case  was  merely  an 
appeal  for  costs,  his  Lordship's  answer  was,  that  an 
appeal  will  lie  for  costs  if  any  principle  is  involved,  and 
if  they  are  not  merely  given  as  consequential  on  the 
decree. 


These  cases  seem  to  roe  to  establish  several  pro- 
positions, any  one  of  which  is  sufficient  to  support  my 
jurisdiction  on  the  present  appeal :  the  costs  are  part 
of  the  relief  specifically  prayed ;  they  are  not  mere  per- 
sonal costs,  but  are  given  out  of  the  fund;  and  the 
whole  of  the  facts,  moreover,  distinctly  appear  upon  the 
face  of  the  proceedings  themselves,  so  that  it  is  not 
necessary,  in  determining  the  question,  to  enter  into  any 
investigation  of  the  merits. 

I  am  glad  to  find  I  have  the  sanction  of  such  high 
authorities  for  entertaining  the  question  raised  by  this 
appeal ;  and  I  can  have  no  hesitation,  therefore,  in  vary- 
ing the  order  of  the  Master  of  the  Rolls,  by  declaring 
that  the  Defendant,  the  trustee,  must  personally  pay  the 
costs,  so  far  as  they  have  been  occasioned  by  his  im- 
proper investment  of  the  trust  money,  including  all  the 
costs  of  bringing  it  into  Court  {b) 

Reg.  Lib.  A.  1838.  foL  121 L 

(a)  1  Ruu.  4-  Mylncy  1 13.  Eyre  v.  Marsden,  pp.  20J.  231. 

(5)  See  further  on  this  sub-      suprh. 
ject,  Taylor  v.  Soulhgate  and 
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BETWEEN 

FRANCES  NEDBY,  (Wife  of  the  Defendant  WIL-      Jan.  ii. 
LIAM  NEDBY,)  by  JOHN  SAMUEL  DOVEY, 
her  next  Friend  •  .  .    Plaintiff; 

AND 

WILLIAM  NEDBY,  THOMAS  ANNS,  and 
RICHARD  KEEGAN,  and  ELIZABETH 
STOCKS,  (when  within  the  Jurisdiction  of  the 
Court,}  •  •  .  .    DefendJEtnts. 


J 


"AMES  KEEGAN,  by  his  wiU,  dated  the   1st  of  When  a  fund, 

July  1820,  gave  his  leasehold  messuages  and  other  ^^j^^  is  li^ 

personal  estate  to  the  Defendants  William  Nedby  and  tigated  in  the 

Thomas  Anns,  upon   trust  to  sell,  and  after  payment  been  brought 

of  his  debts,  funeral  and  testamentary  expenses,  and  ?°'*^  court,  it 

•^        ^  IS  contrary  to 

legacies,  to  invest  the  residue  in  the  purchase  of  bank  the  practice  of 

stock,  or  in  some  or  one  of  the  funds  of  the  Governor  jg"^^^  Jhe 

and  Company  of  the  Bank  of  England,  in  trust  for  his  question  of 

wife  the  Plaintiff  Frances  Nedby,  then  Frances  Keegan,  interlo^tory 

and  to  pay  the  interest  or  dividends  to  arise  therefrom,  application,  so 

-         -  _  far  as  to  di- 

as  often  as  the  same  should  become  due  and  payable,  to  rect  that  the 

his  said  wife  (the  Plaintiff)  for  and  during  the  term  of  fu^dTh^K 

her  natural  life,  and  for  her  own  sole  and  separate  use  paid  to  one  of 

and  benefit,  and  over  which  any  future  husband  she  ci^jjjg^! 

might  afterwards   happen  to   intermarry  with   should  until  further 
have  no  control  whatsoever ;  and  the  testator  declared,      Discussion 

that  her  receipt  alone,  from  time  to  time,  should  be  a  ^i  *^®  validity 

.  of  a  lunitation 

sufficient  discharge  to  his  executors  and  trustees,  and  totheseparate 

that  his  will  and  meaning  was,  that  his  wife  should  have  X^b  Tirie" 
full  power,  by  any  will,   testament,  or  instrument  in  when  the  in- 
writing  to  be  by  her  duly  executed,  to  bequeath  or  dis-  comejrinto 
pose  of  one  half  moiety  of  the  monies  to  be  invested  operation. 
by  his  executors  and  trustees  in  manner  and  for  the 

purpose 
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1839.  purpose  aforesaid.  And  as  to  the  other  half  moiety  o 
the  said  monies  so  to  be  invested  as  aforesaidj  from  and 
immediately  after  the  decease  of  his  said  wife,  he  gav^ 
devised,  and  bequeathed  the  same  and  every  part 
thereof  unto  and  amongst  all  and  every  the  children  of 
his  brother  Thomas  Keegan^  and  the  survivor  of  them, 
share  and  share  alike ;  but  if  but  one,  then  to  that  only 
child  who  should  be  living  at  the  time  of  the  death  of 
his  said  wife :  and  the  testator,  after  giving  certain  spe- 
cific and  .pecuniary  legacies,  appointed  the  Defendants 
Nedby  and  Anns  joint  executors  and  trustees.  By  a 
codicil,  the  testator  appointed  his  wife  (the  PlainUff) 
joint  executrix  with  the  executors  named  m  his  will. 

The  testator  died  soon  after  the  date  of  his  will  and 
codicil;  and  on  or  about  the  1 0th  of  August  1820,  bis 
will  and  codicil  were  proved  by  the  executors  and  ex- 
ecutrix. 

On  or  about  the  7th  of  October  1820,  the  Plaintiff  * 
married  the  Defendant  William  Nedln/j  but  no  settle- 
ment or  appointment  of  the  Plaintiff's  interest  under 
the  will  was  made  on  that  occasion. 

The  bill,  which  was  filed  on  the  27th  o( September  1836, 
alleged  that  the  Defendants  Nedby  and  Anns  possessed  the 
whole  of  the  personal  estate,  and  to  a  considerable  amount 
more  than  was  sufficient  for  payment  of  the  testator's 
debts  and  funeral  and  testamentary  expenses ;  and  that 
they  had  invested  part  of  the  personal  estate  in  the  funds, 
and  had  misapplied  other  parts ;  and  that  the  dividends 
of  the  funds  had  been  received  by  the  Defendant  Nedby 
without  the  concurrence  of  the  Plaintiff,  and  that  the 
Plaintiff  had  been  wholly  deserted  by  him;  and  it  charged 
that  the  Defendant  Nedby  claimed  to  be  entitled  to  such 
dividends,  either  by  virtue  of  his  marriage  with  the 

Plaintiff, 
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Plaintiff,  or  under  the  authority  of  an  indenture  made, 
as  the  Defendants  alleged,  by  the  Plaintiff,  and  dated 
the  9th  of  January  1821,  whereby,  as  they  alleged,  the 
Plaintiff  appointed  and  assigned  unto  and  for  the  ab- 
solute use  and  benefit  of  Nedby^  as  well  her  life  in- 
terest in  the  entire  residue,  as  the  ultimate  interest  and 
property  of  a  moiety  of  the  residue  of  the  testator^s 
estate. 


The  bill  charged  that  the  Plaintiff  never  executed 
any  such  indenture  as  the  indenture  alleged  to  bear 
date  the  9th  of  January  1821 ;  or  that,  if  she  executed 
the  same,  she  did  so  in  ignorance  of  its  contents  and 
purport,  and  without  professional  advice  or  assist- 
ance, and  upon  the  faith  of  a  representation  made 
to  her  by  WiUiam  Nedby^  under  whose  influence  she 
was,  that  the  execution  of  such  indenture  was  merely 
intended  to  facilitate  the  proving  of  the  will,  and  the 
duly  adminbtering  the  estate  of  the  testator;  and  that 
she  was  deceived  and  imposed  on  in  respect  thereof:  and 
it  charged  that  the  indenture  ought  to  be  held  fraudulent 
and  void  as  against  the  Plaintiff;  and  that  even  if  the 
same  was  valid,  yet  it  was  not  intended  to  affect,  and 
ought  not  to  be  held  to  affect  her  separate  life  interest 
in  the  trust  property ;  and  that  even  if  WiUiam  Nedby 
were  entitled  to  the  life  interest  of  the  Plaintiff  in  the 
trust  property,  yet  by  reason  of  his  having  deserted  the 
Plaintiff,  and  left  her  without  any  provision  for  her 
support,  she  was  now  entitled  to  have  a  separate  pro- 
vision made  for  her  thereout. 


The  prayer  of  the  bill  was,  that  the  alleged  indenture 
of  the  9th  o{  January  1821,  if  any  such  had  been  exe- 
cuted by  the  Plaintiff,  might  be  declared  fraudulent 
and  void  as  against  tlie  Plaintiff;  or,  if  it  should  be 
found  to  have  been  executed,  and  to  be  valid,  then  that 

it 
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aU  his  professional  demands,  he  voluntarily  produces  i 
by  which  the  title  to  the  fund  is  proved^  and  by 
doing,  according  to  the  doctrine  contended  for»  a 
upon  the  fund  is  established  for  all  those  demands, 
find  no  authority  for  this  but  the  case  of  WbrraU 
Johnsofi ;  and  not  being  able  to  reconcile  that 
any  sound  principle,  I  cannot  follow  it. 


I  am,  therefore,  bound  to  decide  that  the  assignees 
Mr.  Cede  are  entitled  to  payment,  out  of  the  fiind 
court,  of  the  costs  of  the  suit  only ;  but  as  they  had 
case  of  Worrall  v.  Johnson  to  justify  the  claim  they  ha? 
made,  I  cannot  make  them  pay  the  costs  of 
their  claim  before  the  Court. 


June  26. 
July  5. 

Order  varied, 
on  appeal,  as 
to  costs,  in  a 
case  in  which 
they  formed 
the  sole  sub- 
ject-matter of 
the  appeal. 

Considera- 
tion of  the 
circumstances 
under  which 
the  Court  will 
entertain  ap- 
peals limited 
to  the  ques- 
tion of  costs. 


ANGELL  V.  DAVI& 


npHIS  was  an  appeal  from  a  decretal  order  on  furthe. 
-*-    directions,  made  by  the  Master  of  the  Rolls. 


The  petition  of  appeal  stated  that  the  petitioners  con 
sidered  themselves  aggrieved  by  so  much  of  the  order^ 
as  directed  that  the  costs  of  the  Defendant  Davis  shoul 
be  taxed  as  between  solicitor  and  client,  and  that  he 
should   be  at  liberty  to  retain  such  costs  out  of  the 
balance  reported  to  be  in  his  hands,  and  that  in  case 
such  balance  should  be  insufficient  for  that  purpose, 
then  that  the  residue  of  his  costs  should  be  paid  out  of 
the  mortgage  money  therein  mentioned ;  and  it  prayed 
that  the  order  might  be  reversed  or  varied  by  direcdng 
that  Davis  should  pay  into  court  the  full  amount  of  such 
balance,  together  with  the  amount  of  the  costs  which 

the 


CASES  IN  CHANCERY. 

bv  him,  but  stated  that  she  had  refused  to  live  with  him 
in  his  present  residence. 

The  answer  further  stated,  that  by  an  indenture  dated 
the  9th  of  January  1821,  the  PlaintifF,  in  consideration 
of  love  and  affection  for  him  (the  Defendant  Nedby\ 
granted,  bargained,  sold,  assigned,  and  appointed  (a) 
to  him,  for  his  own  absolute  use  and  benefit,  one  un- 
divided moiety  or  equal  half  part  of  all  the  messuages 
and  estate  of  the  testator ;  and  that  the  Plaintiff  exe- 
cuted such  indenture  at  the  office  of  a  solicitor  whose 
name  the  answer  mentioned,  and  that  she  did  not  exe* 
cote  it  in  ignorance  of  its  contents  or  purport,  or  under 
such  representations  and  influences  as  stated  in  the 
bill,  but  of  her  own  free  will  and  accord,  in  the  full 
knowledge  of  its  contents  and  operation,  and  with  the 
advice  of  the  solicitor  before  referred  to,  who  was  act-- 
ing  on  her  behalf,  and  that  she  was  not  deceived  or  lm« 
posed  upon  in  respect  thereof;  and  the  answer  sub- 
mitted that  the  deed  was  intended  to  ^ect,  and  did 
affect,  her  life  interest  in  a  moiety  of  the  property. 

The  Vice-Chancellor,  upon  the  motion  of  the  Plain- 
tiff, made  an  order,  on  the  29th  of  November  1838,  by 
which  it  was  ordered  that  the  sum  of  47/.  155,  6d.  cash 
in  the  Bank,  on  the  credit  of  the  cause,  should  be  paid 
to  the  Flaintifl^  upon  her  sole  receipt ;  and  that  the  In- 
terest from  time  to  time  to  accrue  due  on  the  1365/. 
new  3/.  105.  per  cent.  Bank  annuities,  standing  in  the 
name  of  the  Accountant-General  in  trust  in  the  cause, 

should 


(a)  The  words  of  the  deed,  as 
appeared  by  a  copy  which  was 
referred  to  before  the  Lord  Chan- 
cellor, were, — 

"  Grant,  bargain,  sell,  assign, 
transfer,  and  dispose  of,  direct. 


and  appoint:"  and  the  deed  pur- 
ported to  pass  all  the  estate,  right, 
title,  &c.  of  the  Plaintiff  in  the 
moiety  to  which  the  deed  re- 
lated. 
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Nedby 

V. 

Nedby. 


should  be  paid  to  the  Plaintiff,  upon  her  sole  receipt, 
until  further  order. 

The  Defendant  Nedby  now  moved  that  the  Vice- 
Chancellor's  order  might  be  discharged,  and  that  the 
sum  of  cash  and  the  dividends  ordered  to  be  paid  to 
the  Plaintiff  might  be  paid  to  himself. 

Mr.  Wakefield  and  Mr.  Rogers  appeared  in  support  of 
the  motion,  and  contended  that  the  order  was  contrary 
to  the  practice  of  the  Court,  and  further,  that  the  hus- 
band had  a  good  title  to  the  dividends  in  question,  partly 
under  the  assignment  and  partly  by  virtue  of  his  marital 
right. 

Mr.  Jacob  and  Mr.  Tennanty  contra^  contended  that 
the  property  was  validly  settled  to  the  Plaintiff's  se- 
parate use ;  and  for  this  purpose  they  relied  on  Anderson 

V.  Anderson  (a),  v.  Lyne  (b\   Davies  v.   Thorny- 

croft  (c),  Maber  v.  Hobbs  (c?),  aud  TuUett  v.  Armstrong 
and  Scarborough  v.  Borman  at  the  Rolls  {e) ;  and  they 
particularly  referred  to  Bowes  v.  Strathmore  (g),  in  which 
they  submitted  that  the  question  of  the  validity  of  a 
limitation  to  the  separate  use  of  a  woman  who  was  un- 
married at  the  time  when  the  gifl  first  took  effect,  might 
have  been  contested,  inasmuch  as  such  a  limitation  had 
been  there  made;  but  its  validity  was  admitted,  al- 
though the  object  of  the  suit  was  to  overturn  the  deed 
by  which  the  limitation  was  made;  and  there  had,  no 
doubt,  been  many  other  cases  in  which  it  had  been 
assumed  that  the  same  thing  could  be  done. 


(fl)  2  Mi/lne  cj-  Keen,  427. 

(b)  1  Vonnge,562, 

(c)  G  Sim.  420. 

(d)  2  Vo.^c.sn. 


Thev 

(e)  Since  reported,  1  Bear,  I. 
el  seq. 

(g) 6  Bro.  P.C.427.  S. C.  1  Ves. 
jun.  82. 
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They  further  contended  that  what  the  present  order 
had  done  was  no  more  than  the  Cour(  had  in  many 
cases  done  upon  interlocutory  application. 

Mr.  Wakefield^  in  reply. 

The  Lord  Cuancelloxu 

I  very  much  regret  that  this  question  arises  in  a  case 
in  which  the  property  is  so  very  small  in  amount ;  and 
I  much  regret  that  I  cannot  support  the  Vice-Chancel- 
lor's order ;  but  I  think  it  contrary  to  all  the  principles 
of  the  Court.  First  of  all,  the  money  is  ordered  to  be 
paid  into  court  The  Court  does  not  do  that  for  the 
purpose  of  disposing  of  it  upon  an  interlocutory  appli- 
cation, but  for  the  purpose  of  securing  it.  Suppose  the 
money  had  remained  in  the  hands  of  the  trustees,  what 
interlocutory  application  could  there  then  have  been  for 
paying  it  over  to  one  of  the  parties  litigant?  What 
counsel  would  have  opened  such  an  application  ?  And 
what  difference  is  made  by  its  having  been  brought  into 
court,  instead  of  being  allowed  to  remain  in  the  hands  of 
the  trustees?  I  am  not  under  the  necessity  of  stating  to 
what  extent  the  Court  might  possibly  go  if  it  were  per- 
fectly clear  that  there  could  be  no  possible  question 
about  the  person  entitled  to  receive  a  sum  of  money ; 
but  I  cannot  consider  the  title  in  this  case  so  clear  that 
the  Court  is  to  exercise  no  discretionary  power  at  the 
hearing. 

Now  as  to  the  deed.  Undoubtedly,  if  I  consider  the 
wife  as  ixfeme  sokj  there  are  words  in  that  deed  which 
would  assign  that  which  she  could  assign.  It  is  not  for 
me  to  say,  in  the  present  state  of  this  cause,  what  the 
result  of  that  may  be ;  but  the  Vice-Chancellor  has  put 
that  aside  altogether.     It  is  certainly  not  the  practice*  of 

Vol.  IV.  C  c  the 
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the  Court  to  decide  questions  of  that  sort  upon  inter- 
locutory applications.  With  regard  to  that  part  of  the 
case,  I  think  that  the  Court  below  was  not  justified  in 
making  the  order.  Many  of  the  cases  alluded  to  as 
having  gone  as  far  upon  interlocutory  application  as  the 
present  case  —  and  which  were  very  wholesomely  de- 
cided— were  an  extension  of  the  discretion  of  the  Court, 
but  at  the  same  time  only  for  the  purpose  of  securing 
the  fund.  Here,  however,  the  Court  would  be  paying 
away,  to  one  of  the  parties  litigant^  money  which  could 
by  DO  possibility  be  recovered. 


Then,  as  to  that  portion  of  the  income  which  is  not 
comprised  in  the  deed,  it  rests  upon  the  state  of  the 
law  as  to  the  effect  of  the  marital  rights  over  property 
settled  to  the  separate  use  of  married  women,  coupled 
with  certain  acts  done  by  the  husband  after  the  mar- 
riage, and  which  I  think  very  important  acts,  and 
appearing  to  me  very  much  to  resemble  the  acts  which 
bad  been  done  in  t!ie  case  which  has  been  cited  from  the 
Court  of  Exciiequer.  (a)  This  question  may  be  a  very 
material  one  at  the  hearing  of  the  cause ;  but  I  cannot 
adjudicate  upon  it  on  this  interlocutory  application ;  and, 
as  to  the  question  of  the  marital  right,  I  can  hardly 
state  a  question  less  proper  to  be  treated  as  being  so 
perfectly  free  from  doubt  as  to  justify  the  order  which 
has  been  made  in  this  case. 


The  case  of  Newton  v.  Heid  (i),  as  reported,  clearly 
goes  beyond  every  other  case  on  the  subject,  and  cer- 
tainly involves  every  thing  supposed  to  have  been  said  in 
Massey  v.  Parker  {c\  for  it  not  only  disposes  of  the  fund 
itself,  and  states  that  the  restraint  is  void,  but  it  disposes 

of 


(«)  Maker  v.  HMt,  2  Yo,  ^ 
CoiL  317. 


(6)  4  5lfM.14]. 

(c)  2  Afiflne^  Keen^  174. 
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of  the  reversionary  interest  of  the  wife.  Now  that  may 
require  very  much  to  be  considered ;  but  when  I  see 
what  the  Vice-Chancellor  is  represented  to  have  said  in 
this  case,  it  appears  to  me  to  be  directly  contradictory 
o(  Newton  v.  BeicL 


I8S9. 


In  Massey  v.  Parker^  it  certainly  was  not  essentially 
necessary  to  decide  the  point ;  but  it  is  not  at  all  right 
to  say  that  the  opinion  expressed  in  that  case  was  an 
extrajudicial  opinion,  for  it  was  an  opinion  expressed 
upon  one  of  the  two  points  raised  in  the  cause.  It  was 
not  extrajudicial  at  all,  for  it  was  given  upon  one  of  the 
two  points  in  issue.  It  is  true  that  that  point  was  not 
the  point  upon  which  I  did  decide  the  case,  and  there- 
fore it  is  very  probable  that  it  did  not  receive  so  much 
consideration  as  if  it  had  been ;  but  at  the  same  time  the 
opinion  certainly  was  not  extrajudicial. 

It  appears  that  I  stated  the  point  decided  in  Newion 
V.  Reidf  and  in  some  oUier  cases,  without  objection.  I 
consider  it  involved  in  Newton  v.  Beid^  and  I,  in  terms, 
founded  myself  upon  Newton  v.  Reid;  but  notwith- 
standing the  opinion  I  expressed,  and,  undoubtedly, 
at  the  time,  entertained,  it  has  never,  in  any  case  since, 
been  necessary  for  me  to  consider  it  again.  I  should 
be  very  glad  that  a  question  which  has  excited  so  much 
attention  and  is  of  so  much  importance  should  come 
before  me ;  and  if  it  has  any  where  been  said  that  I  ex- 
pressed an  adherence  to  the  opinion  that  I  stated  in 
Massey  v.  Parker^  it  is  a  very  great  misapprehension, 
and  a  great  misrepresentation  of  the  state  of  the  case. 
I  have  had  no  opportunity  of  discussing  the  subject ; 
and  it  always  appeared  to  me  that  there  were  very 'great 
difficulties  on  both  sides.  It  would  be  very  desirable 
that  what  is  wished  for  should  in  some  way  be  done ;  but 
if  it  is  to  be  done  it  must  be  done  by  reference  to  some 

C  c  2  principle 
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18S9.  principle ;  and  the  only  way  in  which  it  has  occurred  to 
me  that  upon  principle  it  could  be  justified  is,  by  con- 
sidering that  the  husband,  finding  the  property  in  such 
a  state,  is  estopped  fi*om  disputing  it,  and  has  come 
under  a  tacit  understanding  that  the  property  should 
remain  in  the  state  in  which  he  found  it;  which  would 
be  undoubtedly  more  consistent  with  principle  than  to 
consider  that  the  restriction  at  one  time  existed  and  at 
anotlier  time  did  not  exist.  I  shall  be  very  glad  of  an 
opportunity  of  considering  the  question ;  and,  certainly,  I 
shall  not  be  in  the  slightest  degree  fettered  or  influenced 
by  the  opinion  I  expressed  in  Massey  v.  Parker ;  but 
then  I  must  find  some  principle  upon  which  the  trust 
can  be  supported. 

I  think  it  is  very  important  that  the  question  should 
be  decided,  and  I  shall  be  glad  if  the  hearing  of  this 
cause  before  me  can  be  made  to  afford  an  opportunity 
of  determining  it ;  and  I  am  very  glad  of  this  oppor- 
tunity of  expressing  an  opinion  ,as  to  the  weight  of  that 
opinion  attributed  to  me,  and  I  have  no  doubt  correcdy 
attributed  to  me,  in  Massey  v.  Parker. 
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TULLETT  V.  ARMSTRONG.  Jan.  si.  as, 

as,  34. 

SCARBOROUGH  v.  BORMAN.  J8<o. 

Jan.  22. 

THE  facts  of  these  respective  cases  appear  in  the  first  If  property  be 
volume  of  Mr.  Beavav^s  Reports,  {a)     The  ques-  SJj'lJ'JhT' 
tion  raised  in   Ttdlett  v.  Armstrong  was  twofold,  viz.,  separate  use 
first,  whether  property  could  be  validly  given  to  the  unmarried" 

separate  use  of  a  woman  who  was  single  when  the  gift  ^^^^  ^^^  *«*- 

1      /T.  1    •<•    1  1 1  1       1  1  ji       tiement  or 

took  enect ;  and,  ii  that  could  be  done,  then,  secondly,  gift  takes 

whether  she   could  be    restrained    from    anticipation  f^®^'>  f !"|  ^^f 

'^  be  prohibited 

during  the  coverture,  by  force  of  a  prohibition  to  that  against  an- 
efiect  inserted  in  the  instrument  of  gift.     In  Scarborough  |J^^ii'?fnot 

V.  Borman  the  question  was  simply  whether  property  alienated  by 

I ,  ,  i. ,,       .  ,  r  her  wben  dis- 

could  be  validly  given  to  the  separate  use  oi  a  woman  covert,  be  en- 

who  was  single  when  the  gift  took  effect.  j<>y®^  *>y  ^^^ 

°  °  as  her  separate 

estate,  during 

In  the  Rolls'  Court,  the  case  of  Tullett  v.  Armstrong  *"y  coverture 

^  ©or  covertures 

was  fully  argued,  and  the  case  of  Scarborough  v.  Bor*  to  which  she 
man  was  rested  upon  the  arguments  in  TuUett  v.  Arm-  ^^^^^  bVsub- 
strong.     Both  cases  being  now,  however,  brought  before  ject;  and  she 
the  Lord  Chancellor  upon  appeal,  the  result  of  arrange-  the  existence 

ments  between  the  parties  was,  that  the  case  of  Scfl^r-  of  such  co- 

.     .  verture  or 

borofigh  T.  Borman  was   first  and  principally  argued,   covertures,  be 

and  that  in  the  case  of  Tullett  v.  Armstrong  a  repetition 

of  the  arguments  used  in  Scarborough  v.  Borman  was^ 

as  much  as  possible,  avoided. 


unable  to 
anticipate  it. 


{ja)  1  Beav.  1.  ei  teq 

Cc  3 
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1839. 

ScAmBo«oooH  SCARBOROUGH  v.  BORMAN. 

V, 
BOBMAK. 

Mr,  JVigram,  and  Mr.  JemmeU,  for  the  Plaintiff,  in 

Jan.  SI,  22, 25,  ^     r-.i_  i 

support  of  the  appeal. 

If  Massey  v.  Parker  be  over-ruled,  then  a  fortiori^  must 
all  those  cases  be  reversed  which  have  decided  that  a 
restriction  against  anticipation  imposed  upon  a  woman 
who  is  discovert  at  the  time  at  which  the  gift  takes 
effect,  is  void ;  for  a  restriction  against  anticipation  is  a 
positive  restraint  upon  the  interest  in  the  property.  It  is 
not  disputed  that  an  unmarried  woman,  to  whose  sepa- 
rate use  property  has  been  in  terms  settled,  may,  upon 
her  marriage,  give  her  husband,  by  means  of  a  piece  of 
paper,  the  absolute  interest  in  that  property ;  and  why 
may  not  the  act  of  marriage  do  the  same  ?  The  Court 
is  now  called  upon  to  say  that  a  person  taking  absolute 
property  shall  hold  it  so  that  she  shall  not  have  the 
power  of  dealing  absolutely  with  it.  It  may  be  ad- 
mitted, that  if  a  testator  gave  property  in  trust  for  his 
infant  daughter,  with  a  direction  that,  if  she  married 
before  she  became  of  age,  it  should  be  held  in  trust  for 
her  separate  use,  that  would  be  a  perfectly  valid  direc- 
tion, for  she  would  never,  in  that  event,  have  the  power 
of  absolute  disposition,  which,  in  the  present  instance, 
the  woman  had.  It  is  upon  the  same  principle  that  it 
is  held,  and  rightly  held,  that  a  woman  under  coverture 
can  take  property  only  as  it  is  given  her,  for  she  never 
had  an  absolute  power  of  disposing  of  it. 

Anderson  v.  Anderson  (a)  is  not  inconsistent  with  the 
opinion  your  Lordship  expressed  at  the  Rolls  in  Massey 
v.  Parker,  (i) 

Mr. 

(a)  2  Mylne  4r  Keen,427.  (5)  Ibid,  174. 
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Mr.  Tinney^  and  Mr.  Sidebottom,  in  support  of  the        1889. 
demurrer.  e,^^^^^^'^^ 

By  the  old  common  law,  all  the  property,  real  and  Bobman 
personal,  of  the  wife  was,  not  by  any  contract,  actual  or 
supposed,  between  the  parties,  but  by  the  general  policy 
of  the  law,  submitted  to  the  control  of  the  husband.  In 
process  of  time,  the  policy  of  the  old  law  was  found  to  be, 
in  its  strictness,  very  inconvenient,  after  property  had  so 
much  increased,  and  after  the  modifications  of  property 
had  become  so  much  more  numerous  and  varied,  in  con- 
sequence of  the  increased  variety  of  the  relations  of 
society ;  and  a  review  of  the  manner  in  which  the  prin- 
ciples of  the  law  have  been  applied  will  shew  that,  in 
truth,  the  law  is  a  living  system,  capable  of  adapting 
itself  to  the  exigencies  of  society. 

It  was  at  first  considered  necessary  that  property 
which  was  to  be  enjoyed  by  a  married  woman  for  her 
separate  use  should  be  vested  in  trustees;  Harvey  v. 
Hmxey  {a) ;  but  it  was  afterwards  held  that  the  husband 
should  be  converted  into  a  ti*ustee  for  the  separate  use  * 

of  his  wife ;  Bennet  v.  Davis.  (5) 

The  policy  of  the  law,  in  giving  the  wife  a  separate 
interest  in  property,  was  to  secure  her  against  the  extra- 
vagance or  improper  influence  of  the  husband ;  but  the 
vesting  such  property  in  trustees  for  her  separate  use 
was  found  insufficient  for  this  purpose ;  and  it  was  not 
until  afler  a  considerable  struggle  that  the  object  was 
fully  attained ;  but  attained  it  ultimately  was,  by  the  aid 
of  Lord  Thurlaw  ;  not,  in  the  first  instance,  by  means  of 
^  judicial  decision,  but  by  means  of  restrictive  words 
inserted  in  a  settlement  in  which  he  was  himself  a  trustee, 

namely, 

(a)  1  P.  Wnu.  125.  {h)  3  P.  Wm.  316. 

Cc  i 


fiORMAN. 
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18S9.        namely,  the  restriction  against  anticipation,  the  great 
o      ~'  value  of  which  had  been  susfirested  to  him  by  the  case  of 

V.  Pybus  V.  Smith  {a)  \  see  Varices  v.  White.{p)     Now  were 

not  these  modifications  in  the  policy  of  the  law  made  for 
the  purpose  of  providing  for  future  covertures,  as  well  as 
for  a  present  or  immediately  contemplated  coverture? 

The  whole  history  of  this  law,  and  particularly  that 
part  of  it  which  relates  to  the  introduction  of  Lord 
TTiurlono^s  qualification,  was  intimately  known  to  Lord 
Eldorif  who,  in  the  case  of  Jackson  v.  Hothouse  (c),  enters 
a  litde  into  this  history,  and  mentions  that  the  restraint 
upon  anticipation  was  first  recognised  in  Lord  Alvanlei/s 
decision  in  Sockett  v.  Wray  {d)  in  the  year  1 793,  where 
Lord  Alvanley  observed  that  it  was  remarkable  that  the 
restraint  against  anticipation  had  not,  in  that  instance, 
been  extended  to  future  covertures  as  well  as  to  the 
present  coverture. 

If  the  law  on  this  subject  was  considered  to  be  well 
settled  (as  we  submit  it  was)  you  would  not  find  it  in 
decisions  upon  the  point,  but  in  incidental  observations, 
and  in  the  practice  of  mankind,  or  of  that  branch  of  our 
own  profession  who  frame  deeds  and  wills ;  and  in  the 
report  of  the  recent  case  of  Davies  v.  Thomycroft  (e\ 
will  be  found  references  to  old  printed  books  of  prece- 
dents which  contain  forms  of  gifts  to  the  separate  use  of 
women  not  married ;  and  it  is  perfectly  notorious  among 
conveyancers  that  such  gifts  have  been  in  familiar  and 
daily  use  from  the  earliest  recollection  of  any  living 
person,  and  that  there  has  never  been  the  least  idea  that 
the  validity  of  the  trust  for  the  separate  use  depended, 

in 

(a)  3  Bro.  C,  C,  540.  (c)  2  Mer.  483. 

(b)  11  Tw.  209.:  and  at  pp.  (d)  4Bro.  C,  C.483. 
2il,eiseq.                                             (e)  6  Sim.  420. 
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in  any  degree,  upon  the  question,  whether  the  woman        ISS9. 
was  married  or  unmarried  at  the  time  when  the  gift  took 
effect.     The  case  o(  Beable  v.  Dodd^a)^  which  occurred  ». 

in  the  year  1786,  though  a  decision  of  a  court  of  law,  is  a      Borman. 
distinct  determination  in  favour  of  a  limitation  by  will 
to  the  separate  use  of  a  woman  unmarried  at  the  time  of 
the  testator*s  death. 

In  the  case  of  The  Countess  of  Strathmore  v.  Bormes  (b\ 
Lord  Thurlorvoy  in  the  year  1789,  speaks  of  the  limit- 
ation to  the  separate  use  of  a  woman  not  married  or 
contemplating  marriage  as  a  matter  of  no  doubt.  He 
says,  *^  Suppose  a  relation  had  given  10,000/.  for  her 
sole  and  separate  use ;  if  she  had  represented  it  as  her 
own  absolutely,  so  that  upon  a  marriage  it  would  have 
gone  to  her  husband,  this  Court  would  have  compelled 
the  trustees  to  give  it  to  the  husband,  but  not  other* 
wise ;  nor  is  there  any  difference  between  a  fortune  so 
circumstanced  by  an  act  of  her  own  or  of  the  donor." 

In  Clayton  v.  Gresham  (c),  in  the  year  ISO*,  the  ques- 
tion was,  whether  a  woman  should,  after  her  marriage, 
continue  to  receive  the  dividends  of  a  fund  in  court, 
which  had  been  given  by  a  will  to  her  separate  use  for 
ber  life,  and  of  which  she  had  received  the  dividends, 
under  an  order  of  Court,  up  to  the  time  of  the  marriage 
taking  place ;  and  Lord  Eldon  said  only  that  an  affidavit 
must  be  made  to  shew  that  she  did  not,  while  she  had 
the  power,  dispose  of  it« 

The  next  case,  Anderson  v.  Anderson  (rf),  in  the  years 
1821  and  1822,  is  an  express  authority  upon  the  point; 

for 

(a)  1  T.  R.  193.  (c)  10  Vet.  288. 

(6)  1  Vet.  jun.  23.    See  p.  27.  (rf)  2  Mylne  4r  ^^^i  ^^7. 

5.C.  6  iBro.  P.  C.  427. 
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1839.        for  it  was  there  argued  that  a  gift  to  the  separate  use  of 
o  ^"^"V*^^     an  unmarried  woman  was  insensible,  so  far  as  the  attempt 

.SCAABOftOUGH  '  / 

V,  to  limit  her  mode  of  enjoying,  or  her  power  of  disposing 

£MAN.      Qdi^Q  gift^  ^as  concerned. 

No  other  case  on  the  subject  occurred  until  the  time 
when  the  now  existing  doubt  was  raised  by  the  observ- 
ations made  in  Massey  v.  Parker  (a),  in  the  year  1834, 

except  the  case  of v,  Lyne  (i),  which  came  before 

L,ord  Lyndhtirsi  in  the  year  1832,  and  in  which  the 
validity  of  a  limitation,  such  as  that  now  contended  for, 
was  assumed.  There  is  one  other  case,  however,  which 
may  be  considered  to  be  in  some  degree  material.  It  is 
Simson  v.  Jones  (c\  decided  by  Sir  John  Leach  in  the 
year  1831.  The  question  there  was,  whether  a  power 
of  sale,  given  in  a  settlement  made  under  the  sanction  of 
the  Court,  upon  the  marriage  of  a  female  infant  to 
whom  leasehold  property  had  been  bequeathed  for  her 
separate  use,  was  a  valid  power;  and  it  was  held  it  was 
not,  Sir  John  Leach  saying,  that  the  only  ground  upon 
which  a  settlement  of  personal  estate  upon  the  marriage  of 
a  female  infant  was  ever  held  valid  was,  that  the  setde- 
ment  was  the  settlement,  not  of  the  wife,  but  of  the  hus- 
band, made  by  way  of  a  limitation  of  his  marital  rights; 
but  that,  in  the  instance  before  him,  the  leasehold 
estate  in  question  being  given  to  the  separate  use  of  the 
wife,  the  husband  took  no  interest  in  it ;  and  that  if  the 
power  of  sale  were  well  created  it  was  by  the  act  of  the 
infant;  that  it  was  not  contended  that  she  would  be 
competent  to  create  such  a  power  if  the  settlement  had 
not  been  made  with  the  approbation  of  the  Court,  and 
that  the  question  therefore  was,  whether  the  Court  had 
jurisdiction  to  give  to  a  female  infant  the  power  of  dis- 
position 

(a)  2  MtflneSf  Keen,  174.  (c)  S  Ruts.  ^  Miflne^  365. 

ib)  1  Fowige,  562. 
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position  of  her  separate  property  during  her  infancy  by        1839. 
a  settlement  made  in  contemplation  of  her  marriage.         „  ^j^y^^m/ 

^  ^  SCARBOftOUGH 

V, 

The  cases  of  Brandon  v.  Robinson  (a),  Jones  v.  &/-  P^^^^^* 
ter  (A),  and  Barton  v.  Briscoe  (c)  only  decide  that  pro- 
perty given  for  the  separate  use  of  a  person  who  is  or 
becomes  sui  juris  may  be  disposed  of  by  him  or  her, 
while  suijurisj  without  regard  to  any  direction  to  the 
contrary  contained  in  the  instrument  by  which  the  gifl 
is  made.  Nerwton  v.  B^id  {d\  in  which  the  Vice-Chan- 
cellor seems  to  have  iield  that  a  restraint  upon  alienating 
an  annuity  bequeathed  for  the  separate  use  of  difeme  sole 
was  void  as  against  an  assignment  made  by  her  and  her 
husband  after  her  marriage,  was  not  argued,  and  the 
case  was  very  little  considered :  it  may,  in  fact,  be  said 
to  have  been  an  order  made  upon  an  unopposed  peti- 
tion ;  and  it  is  to  be  observed  that  the  wife  joined  in  the 
petition. 

[The  Lord  Chancellor. 

It  is  quite  impossible  to  maintain  the  decision  upon 
that  ground.  What  protection  would  there  be  to  a 
married  woman  if  the  husband  and  wife  could  come 
and  ask  for  the  money  ?  There  was  another  objection, 
too,  to  the  doing  what  was  done  in  that  case,  though  it 
is  not  applicable  to  the  present  question ;  namely,  that 
the  Court  was  disposing  of  the  reversionary  interest 
of  the  wife,  in  an  annuity  which  she  might  survive  to 
enjoy.  (^)] 

If  it  were  her  separate  estate,  she  was  competent  to 
call  for  it.     The  Vice-Chancellor  has,  in  several  cases, 

said, 

(a)  1 8  Vei.  429.  {d)  4  Sim,  141. 

(b)  3  Ruu.  4*  Mylne^  208.  {e)  See  Stiffe   v.   Everiit^    1 

(c)  Jacob,  603.  Mylne  4*  Crmg,  37. 
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1839.        said,  that  in  Newton  v.  Reid  he  only  intended  to  foU 
^^^^^^^"^^     low  Barton  v,  Briscoe,     The  decision,  however,  cannot 

SCARBOROOQH 

V.  stand ;  and  Barton  v.  Briscoe  decided  no  such  thing  as 

BoBMAK.  ^i^g  Vice- Chancellor,  taking  a  hasty  view  of  it,  would 
seem,  from  his  observations  in  Benson  v.  Benson  (a\ 
to  have  thought.  References  to  Newton  v.  Reid  are 
also  to  be  found  in  Knight  v.  Knight  (6)  and  Dames  v. 
Thomycrqft.  (c) 

The  restraint  upon  anticipation  introduced  by  Lord 
Thurlow  was  never  intended  to  apply  except  in  the  case 
of  females,  and  stands  upon  grounds  entirely  different 
from  tliose  upon  which  restrictions  upon  alienation  by 
males  can  be  placed ;  and  Lord  Thurlow^s  words  can  be 
applicable  and  intended  to  apply  only  to  the  case  of  a 
female's  marriage ;  Woodmeston  v.  Walker,  (d) 

It  may  be  admitted  that  a  feme  sole  may,  at  all  times 
before  her  marriage,  deal  with  and  alienate  her  separate 
property  as  she  pleases ;  but  marriage  itself  is  not  an 
alienation  of  her  property  real  or  personal;  and  this  view 
is  strongly  illustrated  by  the  fact  that,  if  the  husband 
survives  the  wife,  the  law  gives  him  her  property  only  in 
right  of  administering  to  her  estate,  so  that  the  pro- 
perty remained  in  the  wife  and  did  not  pass  to  the  hus- 
band by  force  of  the  marriage,  although  he  by  marriage 
acquired  a  certain  power  and  dominion  over  it.  The 
moment  the  woman  marries,  the  qualification  of  her 
property  attaches ;  for  the  law  of  separate  estate  is  a 
law  attaching  a  peculiar  character  to  property  which  is 
given  to  a  woman  upon  the  terms  of  its  being  enjoyed 
for   her  separate   use.     The  consent  of  the   husband 

is 

(a)  6  Sim,  126.  (c)  6  Sim,  420. 

(6)  6  Sim,  121.  erf)  2  Ruts,  ^  M^lne,  197. 
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is  immaterial.  In  Anderson  v.  Anderson  {a)  the  husband 
objected.  In  The  Countess  of  Stratkmore  v.  Bowes  (ft), 
in  which  the  same  principle  was  taken  for  granted, 
Lord  Thurlaw  held,  that  if  the  husband,  when  he 
marries,  knows  of  the  qualification  and  is  silent,  he 
adopts  it ;  and  that,  if  he  does  not  know  of  it,  he  marries 
with  reference  to  the  circumstances  as  they  shall  events 
ually  prove  to  be,  and  that  he  shall  not  afterwards  be 
allowed  to  dispute  them.  In  Brown  v.  Pocock  (c)  there 
was  this  peculiarity,  that  the  gift  was  in  the  nature  of 
an  executory  bequest:  it  was  to  the  daughter  absolutely, 
but  in  case  she  should  marry,  then  to  her  separate 
use. 

Massey  v.  Parker  (d),  which  is  chiefly  relied  upon  by 
the  appellant,  was  but  slightly  argued,  and  only  two 
cases  were  cited ;  but  it  was  decided  upon  two  grounds ; 
and  the  ground  upon  which  the  judgment  principally 
rested,  and  which  was  of  itself  quite  suiScient  to  sup- 
port the  decision,  is  entirely  foreign  to  the  present 
question.  The  doctrine  promulgated  in  that  case,  and 
in  the  case  of  Newton  v.  Reidy  has  created  great  alarm 
in  the  profession,  and  particularly  amongst  convey- 
ancers, whose  practice,  evidencing  as  it  does  what  the 
law  was  and  is,  has  from  time  immemorial  been  to  limit 
property  to  the  separate  use  of  a  woman,  without  re- 
ference to  the  circumstance  of  her  being  at  the  time 
single  or  under  coverture. 

It  is  proper  to  observe  that  this  case  is  considerably 
stronger  than  the  case  of  TuUett  v.  Armstrongs  which  is 

about 

{a)  S  Mylne  ^  Keetiy  427.  (c)  2Mylne  <$>  Keen^l89,;  and 

lb)  1  Ves.jun,  22.  S.  C.  6  Bro.      2  Rust.  4r  Mylne,  210. 
P.  C.  427.  (<0  2  Mylne  ^  Keen,  174. 
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V, 
BOKMAN. 


1839.       about  to  be  argued  before  your  Lordship  upon  appeal 
c^^'^^^     from  the  Master  of  the  Rolls,  and  which  has  been  con- 

sidered  to  be  very  much  the  same  as  the  present  case.  In 
Tulleit  v.  Armstrong  there  is  not  only  a  limitation  to  the 
separate  use,  but  also  a  restraint  upon  anticipation,  while 
the  present  case  is  one  of  a  limitation  to  the  separate 
use  simply.  Probably  both  those  modifications  of  pro- 
perty may  well  stand  together ;  but,  at  all  events,  the 
validity  of  limitations  to  the  separate  use  was  well  estab- 
lished  long  before  the  restraint  upon  anticipation  was 
thought  of;  and  such  limitations  were  always,  considered 
to  be  accompanied  with  the  power  of  alienation,  or, 
what  is  the  same  thing,  of  anticipation.  It  is  too  late^ 
however,  now  to  question  even  the  validity  of  that  re- 
straint upon  anticipation,  which  is,  upon  strict  principles, 
inconsistent  with  that  absolute  power  of  dispositioa 
which  is  the  consequence  of  a  limitation  being  made  to  a 
married  woman's  separate  use,  and  of  her  consequently 
being  made  a  feme  sole  with  regard  to  it ;  for  it  has 
received  the  sanction  of  an  adoption  in  practice  for 
forty  years.  Reference  on  this  subject  may  also  be 
made  to  Sugden  on  Powers  (a),  Lee  v.  Prieaux^b)^  and 
Acton  V.  White,  (c) 


Mr.  fVigranif  in  reply. 

It  may  be  admitted  that,  when  a  gift  by  will  for  a 
woman's  separate  use  comes  to  her  when  covert,  she  will 
take  it  as  separate  property,  whether  she  was  covert  or 
not  when  the  will  was  made ;  and  so  also  when  it  comes 
to  a  woman  when  an  infant,  and  she  marries  before 
attaining  her  majority. 


(a)  Vol,  I.  p.  205.  et  seq,  ed. 
1836. 


The 


(b)  3  Bro,  C.  C.381. 

(c)  1  Sim.  4*  Slu.  429. 
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The  case  of  Massey  v.  Parker  is  no  inrringement  of       1889. 

the  law  of  separate  use,  whether  it  be  considered  with  ^^"^"^^^^^ 

.     .  ,  ,      .  .  Scarborough 

reference  to  principle,  or  to  authority,  or  to  practice.  t^. 


BORMAN. 


1st,  Upon  principle.  It  may  be  admitted  that  it  is  not 
necessary  to  give  the  property  to  trustees.  Before  the 
law  of  separate  use,  however,  was  established,  there  was 
no  qualification  of  the  husband's  title  to  the  wife's  per- 
sonal property,  or  to  the  present  income  of  her  pro- 
perty, whether  real  or  personal.  What  is  the  qualifi- 
cation which  the  law  of  separate  use  has  introduced  ? 
Why  it  is  this,  that  the  law  has  said  that,  in  the  case  of 
a  married  woman,  the  qualification  shall  exist.  If, 
however,  the  property  comes  to  a  woman  who  is  single, 
it  is  her  absolute  property ;  and  the  rule  that  the  quali- 
fication should  in  such  case  be  considered  void,  would 
be  a  rule  of  the  purest  principle,  based  upon  the  ground 
that  the  qualification  would  be  inconsistent  with  the 
absolute  property. 

2dly,  Upon  authority.  Is  there  any  authority  to 
shew  that,  with  respect  to  property  given  to  a  feme  sole, 
the  qualification  does  not  merge  in  the  absolute  inter- 
est ?  The  principle  that  the  absolute  interest  of  a  person 
tui  juris  cannot  be  qualified,  has  been  recently  acted 
upon  in  Piercy  v.  Roberts  (a)  and  Snaaodon  v.  Dales.  (6) 
The  case  of  Sockett  v.  fVray  did  not  decide  that  there 
might  be  such  a  limitation  as  the  present ;  it  did  not 
determine  any  thing  more  than  that  there  may  be  a 
limitation  to  the  separate  use  of  a  feme  covert.  If  anj^- 
thing  be  wanting  to  get  rid  of  the  mere  dicta  of  Lord 
Thurlaw  and  Lord  Alvardet/j  which  the  other  side  con- 
ceive they  have  found  in  The  Countess  of  Strathmore  v. 
Bowes  and  Lee  v.  Prieauxj  reference  may  be  made  for 

that 
{a)  1  Miflne  j-  Keen,  4.  (6)  6  Sim,  524. 
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I8S9.        that  purpose  to  Acton  v.  While  (a),  which  shews  that  so 

ScIrJboeough  '*^^®'y  ^  ^'^^  y^^^  IS2S  it  was  a  matter  strenuoiisly 
.  V.  argued,  whether  the  wife  could  anticipate  the  whole  of  a 

life  income  settled  to  her  separate  use.  If  both  married 
and  single  women  have  equally  the  power  of  absolute 
disposition,  what  distinction  can  be  made  between  their 
power  and  that  of  a  man?  None,  as  Sir  TTiomas 
Plumer*s  observations  in  Barton  v.  Briscoe  satisfiu:torily 
shew.  Brandon  v.  Robinson  and  Bation  v.  Briscoe 
clearly  over-rule  the  supposed  dicta  of  Lord  Thurlam 
and  Lord  Alvanley. 

It  is  not  very  easy  to  understand  the  case  of  Beable 
v.  Doddf  or  how  the  question  which  would  seem  to  have 
been  there  determined  could  have  come  before  a  court 
of  law ;  and,  at  all  events,  the  decision  of  a  common  law 
court  upon  such  a  question  is  no  very  great  authority. 
With  respect  to  Clayton  v.  Gresham,  all  that  Lord 
JEldon  considered  in  that  case  was,  whether  the  usual 
affidavit  of  the  marriage  was  sufficient ;  and  his  opinion 
was,  that  there  ought  to  be  an  affidavit  that  no  settle- 
ment had  been  made.     The  report  of v.  Ia^ 

gives  no  information  at  all  as  to  the  principle  upon 
which  the  case  was  decided.  It  appears  from  the  an- 
swer in  Anderson  v.  Anderson^  that  in  that  case  there 
had  been  a  distinct  agreement  between  the  husband  and 
the  wife.  The  decisions  in  Newton  v.  Reid^  Brown  v. 
Pocockj  and  Johnson  v.  Freetkj  are  all  in  the  Appellant's 
favour ;  and  although  the  determination  in  Davies  v. 
Thoniycrqfl  is  opposed  to  us,  yet  it  is  to  be  observed 
that  the  Court  has  never  heard  on  any  single  occasion 
a  solemn  argument  upon  the  question  which  is  now 
before  it. 

Sdly, 

(a)  1  S.  4-  S,  429. 
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Sdly,  As  to  practice.     It  is  not  true  that  the  practice        1839. 
of  conveyancers  is  in  favour  of  such  a  limitation  as  that  c^^^^^^^"^ 
in  support  of  which  the  Respondents  appear ;  and,  for  v. 

this  purpose,  reference  may  be  made  to  the  forms  con-  «>*''^w- 
tained  in  the  Appendix  to  Roper's  Husband  and  Wife  {a) ; 
and,  of  course,  it  would  be  nothing  to  shew  that  the 
practice  of  every  country  practitioner  had  been  such  as 
is  alleged  on  the  other  side,  unless  it  could  be  shewn 
that  the  practice  in  question  had  been  that  of  the  most 
eminent  conveyancing  counsel. 


Mr.  Tinney  subsequently  handed  to  the  Lord  Chan- 
cellor a  volume  of  Mr.  Cox^s  manuscripts,  preserved  in 
lAncoLrCs  Inn  Library,  containing  a  MS.  note  of  a  case 
of  Grimmett  and  Wife  and  Trustees^  Plaintiffs,  Caz~ 
anett  and  Cazanett^  Defendants,  before  Lord  Hardwicke, 
upon  appeal  from  the  Master  of  the  Rolls,  in  the  year 
1747,  in  which  the  validity  of  a  limitation  to  the  separate 
use  of  a  woman  unmarried  at  the  time  was  considered 
to  be  clear.  Upon  this  case  being  mentioned,  the  Lord 
Chancellor  said,  it  was  evident  from  the  circumstance 
of  the  husband  and  wife  being  co-plaintiffs,  that  the 
question  now  raised  could  not  have  been  the  question 
in  the  cause,  and  that  it  was  impossible  to  suppose  that 
the  Court  adjudicated  between  the  husband  and  wife. 


Tudor  V.  Samyne  (&)  was  afterwards  mentioned  by  Mr. 
Wigranii  as  shewing  that  a  second  husband  could  assign 
a  term  of  years  settled  to  his  wife's  separate  use  by  her 
first  husband,  (c) 


(a)  Pages  362.  401.  408.  (0  The  reporters  are  informed 

{b)  2  Vem,  270.  by  Mr.  T.  S,  Clarke,  that  he  ex- 

Vol.  IV.  D  d  traded 
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1839. 


TuLLETT 
AftMSTROMO. 


TULLETT  V.  ARMSTRONG. 

Sir  fV.  Home,  Mr.  Teedj  and  Mr.  T.  Sydenham 
Clarke^  for  the  Plaintiff,  in  support  of  the  appeal. 

We  rely  upon  the  first  will  only,  upon  which  the 
question  is,  first,  whether  a  settlement  to  the  separate 
use  of  an  unmarried  woman  is  good,  which  we  contend 
it  is ;  and,  secondly,  whether  the  restraint  upon  antici- 
pation imposed  in  such  a  case  is  valid,  which  we  con- 
tend it  is  not,  it  being  entirely  inconsistent  with  the 
principle  of  separate  property,  and  there  being  authority 
to  shew  that,  so  long  as  the  woman  continues  sole,  it  b 
void ;  Woodmeston  v.  Walker  {a\  Jones  v.  Salter (b);  and 
there  being  also  authority  to  shew  that  her  marriage  b 
not  to  have  the  efiect  of  bringing  it  into  existence ;  Wood' 
meston  v.  Walker j  Newton  v.  Iteid{c);  and  there  being 
neither  authority  nor  principle  on  the  other  side.  It  is 
conceived  also  that  the  attention  of  the  Master  of  the 
Rolls  was  not  pointedly  called  to  the  question,  whether 
the  testator  in  -the  present  case  intended  to  restrain 
alienation  during  coverture. 

Mr. 

ceive  the  rents  and  profits  for 
the  remainder  of  the  term,  if  they 
lived  so  long,  and  afler  their 
death  to  permit  their  children  (if 
any)  to  receive  the  same  during 
the  aforesaid  term.  It  appeared 
also,  that  Dr.SermoHfBt  hti  death, 
left  a  son  by  the  defendant,  who 
was  still  living.  It  would  seem, 
therefore,  that  the  property  in 
question  was  not  settled  to  the 
wife's  separate  use  at  all. 

(a)  2  Russ,  8f  Mjflne^  197. 

(b)  lb.  208. 

(c)  4iSiim.l41. 


tracted  for  the  use  of  the  Lord 
Chancellor  the  facts  of  the  case 
of  Tudor  V.  SamynCf  as  they 
appear  in  Reg.  Lib.  fi.  1691. 
fol.  530,  531.;  and  from  that  ex- 
tract, with  which  he  has  favoured 
the  reporters,  it  appears  that  the 
settlement  of  the  leasehold  pro- 
perty upon  which  the  defendant 
Ediifia  Samyne  relied,  was  stated 
by  her  answer  to  be  a  settlement 
made  by  her  former  husband  Dr. 
Sermon,  by  assigning  the  lease- 
hold estate  to  trustees,  in  trust 
to  permit  Dr.  Sermon  and  the 
defendant,  his  then  wife,  to  re* 
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Mn  Wrayj  contra. 

The  form  adopted  in  the  will  upon  which  the  present 
question  arises  has  been  universally  used  by  convey- 
ancers for  the  last  fifty  years,  and  if  your  Lordship 
should  now  upset  it,  numberless  settlements  will  be 
overturned,  and  the  peace  of  families  will  be,  in  innumer- 
able instances,  destroyed. 


18S9. 


TULLETT 
V, 

Aembtrono. 


The  arguments  which  have  been  used  in  the  case 
of  Scarborough  v.  Borman^  prove  that  a  limitation  to 
the  separate  use  of  a  woman,  unmarried  at  the  time, 
is  perfectly  valid;  and  prove  also,  that  although  the 
effSect  of  such  a  limitation  would  be  to  make  her  a  feme 
sole  as  to  her  separate  property,  and  consequently  to 
enable  her  to  dispose  of  it  absolutely,  yet  that  that  power 
may  be  restrained  by  what  is  called  the  provision  against 
anticipation;  and  that  such  is  the  case  even  although 
the  woman  might,  before  the  coverture,  treat  such  a 
provision  as  void :  for,  although  some  dicta  in  Woodmeston 
V.  Walker^  and  the  order  in  Newton  v.  Beidy  would  seem 
to  shew,  that  if  such  a  provision  does  not  operate  from 
the  beginning,  it  never  operates  at  all,  yet  an  answer,  in 
that  respect,  to  both  those  cases  is  implied  in  the  case 
of  Brandon  v.  Robinson,  (a) 

It  may  be  observed  also,  that  if  the  mere  act  of  mar- 
riage is  to  have  the  effect  of  giving  to  the  husband,  ab- 
solutely, property  which  had  been  before  settled  to  the 
separate  use  of  the  wife  without  contemplation  of  that 
particular  marriage,  the  effect  would  be  the  same  in  the 
case  of  the  marriage  of  a  female  infant;  and  yet  it  is 
admitted  that,  in  such  a  case,  marriage  would  not  have 
that  effect;  and  if  such  limitations  as  those  now  m 
question  are  not  to  be  supported,  it  is  obvious  that  no 

father 

(a)  18  Vet.  429. 

Dd  2 
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father  can  make  any  effectual  provision  for  his  daughter 
unless  be  happens  to  be  living  at  the  time  of  her  mar- 
riage. Beable  v.  Dodd{a)  is  a  direct  authority  in  fiEivour 
of  the  Master  of  the  Rolls'  decision  in  this  case ;  for  the 
question,  whether  there  was  a  good  trust  for  the  wife, 
might  well  arise  in  a  court  of  law.  Clayton  v.  Gresham{Jb) 
shews  that  a  settlement  made  antecedently  to  the  mar- 
riage is  to  have  effect  after  marriage,  unless  some  act 
is  done  to  alter  it;  and  a  more  direct  authority  than 
Anderson  v.  Anderson  (c)  can  hardly  be  conceived ;  de- 
cided, as  it  was,  by  the  same  Judge  who  had  given  to 
the  world  the  history  and  principles  of  the  rules  upon 
these  subjects. 


Sir  W.  Homej  in  reply. 


1840. 

Jan,  82. 


7%^  Lord  Chancellor. 

The  question  raised  in  this  case  is  as  to  the  clause 
against  anticipation ;  but  I  agree  with  the  Master  of  the 
Rolls  in  thinking,  not  only  that  it  necessarily  involves  the 
question  of  separate  estate,  which  has  been  the  subject  of 
much  discussion  in  the  Profession,  but  that  these  two 
questions  are  identical  as  to  the  principle  which  most 
regulate  the  decision  upon  them;  by  which  I  mean, 
that  if  the  case  be  of  a  separate  estate  without  power  of 
anticipation,  it  must  exist  with  that  qualification  or  fetter, 
if  it  exist  at  all,  and  that  there  is  no  principle  upon 
which  it  can  be  held  that  the  separate  estate  operates 
during  a  coverture  subsequent  to  the  gift,  but  that  the 
provision  against  anticipation,  with  which  the  gift  was 
qualified,  does  not    It  is  obvious  that  such  a  rule  would. 


m 


(a)  IT.R.193. 

(b)  10  Fes.  288. 


(c)  2  Mylne  ^  Keen,  427. 
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in  practice,  defeat  the  intention  of  the  donor,  and  in        1840. 

many  cases  render  the  provision  which  he  had  made  ^^^^^ 
for  the  protection  of  the  object  of  his  bounty  the  means  v. 

and  instrument  of  depriving  her  of  it.  AiMSTaoNo. 

When  once  it  was  established  that  the  separate  estate 
of  a  married  woman  was  to  be  so  far  enjoyed  by  her  as  a 
feme  sole,  as  to  bring  with  it  all  the  incidents  of  property, 
and  that  she  might  therefore  dispose  of  it  as  a  feme  sole 
might  do,  it  was  found  that,  to  secure  to  her  the  desired 
protection  against  the  marital  rights,  it  was  necessary  to 
qualify  and  fetter  the  gift  of  the  separate  estate  by  pro- 
hibiting anticipation.  The  power  to  do  this  was  esta- 
blished by  authority,  not  now  to  be  questioned,  but 
which  could  only  have  been  founded  upon  the  power 
of  this  Court  to  model  and  qualify  an  interest  in  pro- 
perty which  it  had  itself  created,  without  regard  to  those 
rules  which  the  law  has  established  for  regulating  the 
enjoyment  of  property  in  other  cases. 

If  any  rule,  therefore,  were  now  to  be  adopted,  by 
which  the  separate  estate  should,  in  any  cases,  be  divested 
of  the  protection  of  the  clause  against  anticipation,  it 
would,  in  such  cases,  defeat  the  object  of  the  power  so 
assumed. 

A  feme  covert,  with  separate  estate,  not  protected  by  a 
clause  against  anticipation,  is,  in  most  cases,  in  a  less 
secure  situation  than  if  the  property  had  been  held  for 
ber  simply  upon  trust.  In  the  latter  case,  this  Court, 
with  the  assistance  of  her  trustees,  can  effectually  pro- 
tect her :  in  the  other,  her  sole  dependance  must  be  upon 
her  husband  not  exercising  that  influence  or  control, 
which,  if  exercised,  would,  in  all  probability,  procure  the 
destruction  of  her  separate  estate.  In  the  case  of  a  gift 
of  separate  estate  with  a  clause  against  anticipation,  the 

D  d  S  author 
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1840.  author  of  the  gift  supposes  that  he  has  effectually  pro- 
tected the  wife  against  such  influence  or  control. 
Upon  what  principle  can  it  be  that  this  Court  should 
Armstrong,  subject  her  to  it,  and  by  so  doing  defeat  hb  purpose 
and  completely  alter  the  character  and  security  of  his 
gift?  The  separate  estate  and  the  prohibition  of  antici- 
pation are  equally  creatures  of  equity,  and  equally  in- 
consistent with  the  ordinary  rules  of  property.  The 
one  is  only  a  restriction  and  qualification  of  the 
other.  The  two  must  stand  or  fall  together.  Indeed,  I 
do  not  find  any  allusion,  in  any'case,  to  the  possibility  of 
the  one  surviving  the  other,  until  after  the  discussion  as 
to  the  continuing  of  the  separate  estate  through  a  subse- 
quent coverture  had  commenced.  In  the  consideration 
of  the  cases  upon  which  I  am  about  to  enter,  I  shall 
assume  that  there  is  no  ground  whatever  for  the  attempt 
which  has  been  made  in  argument  to  separate  the  twa 
Every  authority,  therefore,  which  bears  upon  the  one, 
will  bear  equally  upon  the  other. 

In  a  case  of  so  much  importance,  and  which  has 
excited  so  much  interest,  I  have  thought  it  my  duty 
not  only  to  consider  every  case  which  has  been  referred 
to  in  argument,  but  to  endeavour  to  obtain  all  other 
information  which  was  within  my  reach.  I  will  first 
examine  the  cases  which  are  supposed  to  support  the 
proposition,  that  the  absolute  interest  of  the  woman 
which  she  unquestionably  possesses  in  property  given 
for  her  separate  use,  though  with  a  prohibition  against 
anticipation,  up  to  the  moment  of  her  subsequent  mar- 
riage, becomes  subject  to  all  the  qualifications  and  re« 
strictions  of  the  gift,  upon  such  marriage. 

If  Sir  Edward  Tumet^s  case  be  correctly  stated  in 
Tudor  V.  Samyhe  (a),  which  differs  from  the  report  in 

1  Vem. 

(a)  2  Vem,  270. 
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1  Venu  7,  and  if  Tudor  v,  Samyne  be  itself  accurately  re-       1840. 
ported,  they  would  be   instances   of  property  settled    ^^^^^ 
to  the  separate  use  of  a  woman  being  alienable  by  an  v. 

after  taken  husband.  I  do  not,  however,  think  that 
either  is  of  any  value  upon  the  present  question.  They 
are  of  too  early  a  date :  the  accuracy  of  the  report  upon 
this  subject  cannot  be  depended  upon,  and  the  point  was 
not  raised  or  argued,  and  cannot  be  said  to  have  been 
decided. 

Although  no  cases  appear  to  have  occurred  until 
very  late  times  in  which  the  question  was  directly 
raised,  yet  decisions  took  place  which  necessarily  led 
to  the  consideration  of  it.  Brandon  v.  Robinson  {a)  and 
other  cases  having  brought  to  view  the  rule  that  all 
restrictions  inconsistent  with  the  nature  of  the  estate 
given  are  void  in  gifts  to  men,  the  case  of  similar  gifts  to 
females  soon  occurred.  Sir  William  Grantj  in  Jones  v. 
Salter  [b)^  and  Sir  Thomas  Plumerj  in  Barton  v.  Briscoe  {c\ 
held  that  property  settled  upon  a  married  woman  with 
a  clause  against  anticipation,  was,  upon  her  becoming 
discovert  by  the  death  of  her  husband,  absolutely  dis- 
poseable  by  her.  Woodmeston  v.  Walker  (d)  proceeded 
upon  the  same  principle ;  but  it  has  a  more  imperfect 
application  to  the  present  case,  because  Sir  John  Leach 
had  refused  to  consider  a  single  woman  to  whom  an  an- 
nuity had  been  given  for  her  separate  use,  with  a  pro- 
hibition against  anticipation,  as  having  the  dominion  over 
the  fund,  because  the  provision  contemplated  a  future 
marriage.  Against  this  judgment.  Sir  Edward  Sugden^ 
upon  an  appeal  to  Lord  Brougham^  argued,  ^Hhat  it 
might  be  said,  that  as  the  words  of  the  proviso  point 
to  a  future  coverture,  the  restriction  would  attach  upon 

the 

(a)  18  Km.  429.  (c)  1  Joe.  60S. 

(*)  2R.i  M.  208.  \d)  2  J?.  4-  M.  197. 
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the  PlaintifT  the  instant  she  married,  and  that  the  Court 
looking  to  that  contingency  would  protect  the  executors 
in  their  refusal  to  transfer  the  fund,  but  that  for  such  a 
proposition  no  authority  would  be  adduced  :  that  the  Ian* 
guage  of  the  judgment  in  Barton  v.  Briscoe  was  direcdy 
opposed  to  it,  and  that  the  existence  of  a  desultory  and 
shifting  fetter  of  that  description  was  repugnant  to  legal 
principle,  and  would  be  attended  with  much  practical 
inconvenience."  Against  this,  the  practice  of  convey- 
ancers and  the  necessity  of  affording  to  parents  the 
means  of  securing  prof>erty  for  their  daughters  in  the 
event  of  their  subsequent  marriage  was  urged  in  vain« 
Lord  Brougham  declared  the  plaintiff  entitled  to  an  ab- 
solute interest  in  the  property,  after  thus  expressing 
himself:  ^*  It  was  said  that  the  woman  might  have  the 
property  at  her  own  disposal  till  she  married,  and  that 
when  that  event  happened,  a  sort  of  postponed  fetter 
might  attach,  a  fetter  which  would  fall  off  upon  her  hus- 
band's death,  and  be  again  imposed  should  she  enter 
into  a  second  marriage.  That  would  be  a  strange  and 
anomalous  species  of  estate ;  nor  is  it  very  easy  to  con- 
ceive by  what  process  or  contrivance  it  could  be  effec- 
tually created,  unless  perhaps  by  annexing  to  the  gift  a 
limitation  over  to  trustees,  to  preserve  it  for  the  woman 
during  the  successive  covertures."  The  decision  in  that 
case  only  confirmed  the  judgment  of  Sir  Thomas  Plumer 
in  Barton  v.  Briscoe^  because  the  party  claiming  the  fund 
was  discovert ;  but  the  observations  of  Lord  Brougham 
assume  that  a  marriage  would  not  bring  what  he  calls 
the  postponed  fetter  into  operation,  except  possibly  by 
the  means  he  suggests.  This  case  was  decided  in  August 
1831.  It  does  not  appear  from  the  report  that  Newton 
\.Beid{a)  was  cited,  although  it  had  been  decided  in 
December  1830,  which  may  be  accounted  for  by  what  is 

stated 


(a)  4  iStm.  141. 
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stated  in  Brawn  v.  Pocock  (a),  that  Nemton  v.  Reid  had 
been  then  recently  reported.  In  that  case  a  father  had  di- 
rected his  trustees  to  purchase  an  annuity  for  his  daughter 
for  her  separate  use,  with  a  prohibition  against  anticipa- 
tion. The  daughter  was  unmarried  at  her  father's 
death ;  but  having  afterwards  married,  she  and  her  hus- 
band joined  in  assigning  the  fund  to  creditors  of  his, 
and  both  joined  in  a  petition  for  the  transfer  of  the  fund 
according  to  the  assignment;  which  the  Vice-Chancellor 
ordered,  saying,  the  annuity  not  being  given  over  upon 
alienation,  the  restrictions  are  void.  This  order  was 
made  without  argument ;  and  it  would  not  be  reason- 
able, therefore,  to  consider  it  as  an  expression  of  the 
deliberate  opinion  of  the  Judge  if  it  had  not  afterwards 
been  recognised  and  approved. 


1840. 


TffLLETT 

Armstrong. 


In  Bromi  v.  Pocock  (6),  Sir  John  Leach  and  Lord 
Brougham  took  the  same  view  of  the  question  they  had 
respectively  done  in  Woodmeston  v.  Walker^  the  case 
being  the  same ;  and  Lord  Brougham  commented  upon 
Nemton  v.  B£id,  saying,  it  was  a  stronger  case  than  that 
before  him,  but  did  not  express  any  disapprobation  of  it. 
The  second  case  of  Brown  v.  Pocock  (c)  was  the  same  as 
Newton  v.  Rezdf  the  assignment  having  been  after  the 
marriage. 

I  now  cdme  to  the  case  of  Massey  v.  Parker  {d)j 
which  excited  an  interest  to  which  it  was  very  little 
entitled,  either  from  the  authority  of  the  Judge  or  any 
novelty  in  the  doctrine.  What  was  said  upon  this 
subject  in  that  case  has  been  represented  as  extra- 
judicial by  some,  and  as  a  decision  upon  the  point  by 

others. 

(a)  2  Rust,  Sf  Mi/lne,  210.;  see  (c)  5  Sim,  665, 

p.  2 1 2.  (d)  2  Mylne  S^  Keen,  1 74. 

(6)  2  Rust,^  Mi/lne,  *ilO, ;  and 
S  Mi^neSf  Keen,  189. 
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I8i0.       others.     It  certainly  was  not  extrajudicial;  because  it 
j^j^j^y^    ^*s  one  of  the  questions  directly  in  issue,  and  upon 
V.  which  the  decision  might  have  been  rested.     But  it  is, 

*  at  the  same  time,  true  that  there  being  another  point 
in  the  case  sufficient,  in  my  opinion,  to  support  the 
judgment  I  pronounced,  it  cannot  be  said  that  the  point 
in  question  was  that  upon  which  the  judgment  was 
founded ;  and,  for  that  reason,  less  attention  was,  perhaps, 
paid  to  the  various  considerations  belonging  to  it  than 
it  was  entitled  to,  and  less  than  it  probably  would  have 
received  if  the  rights  of  the  parties  had  depended  upon 
the  determination  of  it ;  and  I  must  observe  that,  al- 
though the  cases  favourable  to  the  proposition  of  which 
approbation  was  expressed,  were  very  fully  brought  befi>re 
me  in  the  argument,  none  of  those  which  are  most  im- 
portant on  the  other  side  were  referred  to.  It  had,  at 
that  time,  been  decided  that  it  was  equally  incompetent 
to  affix  to  a  gift  to  a  single  woman,  as  to  a  man,  restric- 
tions inconsistent  with  the  estate  given,  and  that  in  such 
cases  the  woman,  before  marriage,  or  upon  becoming 
discovert  by  the  death  of  her  husband,  had  the  absolute 
property  in  the  fund ;  not,  in  the  case  of  either  a  male 
or  a  female,  that  there  was  a  power  of  relieving  the  pro- 
perty from  the  qualification  and  restriction  imposed 
upon  it;  but  that  such  qualification  and  restriction  were 
void,  and  the  title  to  the  property  absolute:  and  in 
Woadmeston  v.  Walker  it  had  been  assumed  that  such 
qualification  and  restriction  would  be  equally  void  after 
a  subsequent  marriage ;  which  assumption  had,  in  Newton 
V.  Reidj  been  carried  into  effect,  by  directing  a  transfer  of 
the  ftmd  upon  the  application  of  the  husband  and  wife. 
It  certainly  did  not  occur  to  me,  as  it  does  not  appear 
at  that  time  to  have  occurred  to  any  one  else,  that  the 
separate  estate  could  survive  into  a  subsequent  cover- 
ture, stripped  of  the  protection  which  the  prohibition 
against  anticipation  gives  to  it,  and  which  alone,  in 

many 


CASES  IN  CHANCERY. 


899 


many  cases,  prevents  it  from  being  an  evil  rather  than  a 
benefit  to  the  wife.  I  cannot,  therefore,  think  that  there 
was  any  inaccuracy  in  saying  that  I  must  consider  the 
point  as  settled.  Whether  the  expression  of  approba^- 
tion  of  the  doctrine  so  established  was  well  founded  is 
what  I  have  to  consider  in  the  present  case.  That  the 
expressions  used  in  that  case  were  not  considered  as 
promulgating  any  new  doctrine  may  be  inferred  from 
the  case  of  Malcolm  v.  CyCallaghan.  (a)  In  that  case 
property  had  been  settled  to  the  separate  use  of  a  mar- 
ried woman  as  against  the  then  existing  and  any  future 
husband,  with  a  prohibition  against  anticipation.  Her 
husband  died,  and  she  married  a  second  husband,  and 
they  together  applied  for  payment  of  the  fund.  Barton 
V.  Briscoe  {b\  Netoion  v.  Beidf  Woodmeston  v.  Walker^ 
and  Massey  v.  Parker  were  cited ;  and  the  Vice-Chan- 
cellor ordered  the  payment,  saying  that  the  general 
rule  of  law  to  be  deduced  from  those  cases  was,  that 
where  a  settlement  to  the  separate  use  of  the  wife  was 
made,  with  a  view  to  an  existing  marriage  or  a  marriage 
then  in  contemplation,  it  was  competent  for  the  wife, 
when  she  became  discovert  from  that  marriage,  to  rid 
the  fund  from  the  fetters  imposed  upon  it,  and  if  such  a 
limitation  were  made  by  a  will  or  otherwise  in  favour  of 
9k  feme  sole^  who  had  not  taken  upon  herself  a  state  of 
coverture,  but  who  was  come  of  full  age  and  able  to 
act  for  herself  prior  to  coverture,  she  was  entitled  to 
call  for  a  transfer  of  the  settled  fund,  and  that  the  only 
means  of  preventing  such  party  from  a  right  to  have 
the  fund  paid  over  was  to  insert  in  the  settlement  or  will 
which  created  such  a  trust,  a  gift  over  in  the  event  of 
alienation.  No  distinction  is  here  taken  between  the 
separate  estate  and  the  prohibition  against  anticipation, 
or  between  the  doctrine  of  Massey  v.  Parker  and  the 

other 

(a)  5  Law  Journal^  y,  5. 137.  {b)  Jac.  603. 
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other  cases.  The  decision  in  Johnson  y.  Treeth  (a)  is 
even  more  pointed,  because  Massey  v.  Parker  does  not 
appear  to  have  been  referred  to ;  but,  upon  the  authority 
of  Newton  v.  Reidj  sanctioned  by  Lord  Brougkamj  the 
Vice-Chancellor  directed  payment  of  the  fund  to  an  as- 
signee of  the  husband  and  wife,  saying,  that  except  as 
to  the  marriage,  with  reference  to  which  the  settlement 
containing  the  clause  against  anticipation  was  made,  that 
clause  was  to  be  taken  as  a  nullity :  that  if  such  a  clause 
applied  to  a  woman  before  coverture,  it  was  bad  alto- 
gether,  and  if  to  a  woman  under  coverture,  it  was  void 
when  the  coverture  ceased.  It  is,  indeed,  true  that  in 
Benson  v.  Benson  (£),  although  there  was  no  decision 
upon  the  subject,  there  were  some  observations  of  the 
Vice-Chancellor,  which  seem  to  aim  at  a  distinction  be- 
tween the  separate  estate  and  the  clause  against  anti- 
cipation ;  and  in  Davies  v.  Thomycraft  [c)  the  Vice- 
Chancellor  expresses  a  distinct  opinion,  that  although 
die  prohibition  against  anticipation  cannot  operate 
during  a  subsequent  coverture,  the  property  may  main- 
tain its  quality  of  separate  estate.  I  have  before  said 
that  I  concur  with  the  Master  of  the  Rolls  in  thinking 
that  this  doctrine  cannot  be  maintained. 


In  tracing  the  fluctuations  of  opinion  which  have  ex- 
isted upon  questions  relating  to  the  separate  estate  of 
married  women,  it  cannot  but  be  observed  that  so  late 
as  the  cases  of  Woodmeston  v.  Walker^  and  Brown  v. 
Pocock  (£?),  Sir  John  Leach  was  of  opinion  that  in  order  to 
preserve  to  a  woman  the  benefit  of  a  gift  to  her  separate 
use  without  anticipation,  she  ought  not  to  be  enabled  to 
dispose  of  the  property  whilst  single  or  discovert     The 

contrary 

(a)  5  Law  Journal^  N.  S.  1 45.  (c)  6  Sim,  420. 

and  6 Sim. 425 n,  (rf)  2  Ruts.  ^  Mylne.2lo. 

{b)  6  Sim.  126. 
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contrary  is  now  clearly  established  ;  but  the  power  of        1840. 
providing  for  daughters  and  guarding  them  against  the     ^^^^T*^^"^^ 
chance  of  future  want  is  thereby  greatly  impaired.   Ob-  v. 

servations,  therefore,  which  may  have  fallen  from  Judges  Armbtron*. 
before  it  was  made  apparent  that  the  separate  use  of  a 
married  woman  in  her  property,  being  only  a  creature  of 
equity  created  for  the  protection  of  married  women, 
cannot  exist  so  as  to  affect  the  power  of  a  single  woman, 
must  be  received  with  some  qualification. 

The  case  of  Beable  v.  Dodd  {a)  was  much  relied  upon 
by  the  Respondents;  and,  strange  as  it  may  appear  that 
a  decision  of  common  law  judges  in  an  action  of  re- 
plevin should  be  applicable  in  a  case  of  separate  estate, 
which  is  said  to  be  a  creature  of  equity,  it  is  certainly 
entided  to  much  consideration.    It  is,  however,  to  be 
observed,  that  the  whole  of  the  argument  and  judgment 
turned  upon  the  construction  of  the  instruments,  and  that 
there  was  an  express  power  reserved  to  the  woman ;  and 
Mr.  Justice  Lawrence  in  his  argument  for  the  Defendant, 
said,  cases  of  trusts  created  by  a  husband  for  the  sepa- 
rate use  of  his  wife,  are  very  different  from  the  present 
case  of  a  devise,  generally,  to  a  woman,  notwithstanding 
her  coverture.     In  the  earlier  case  of  Carleton  v.  The 
Earl  of  Dorset  (6),  there  was  an  express  power ;  and  in 
Edmonds  v.  Dennington  there  cited,  it  does  not  appear 
by  what  means  the  power  of  the  wife  was  secured  to 
her.     In  Bennet  v.  Davis  {c)  the  devisee  was  married  at 
the  time  of  the  gift,  and  the  only  question  arose  from 
there  being  no  trustee  appointed.     Lady  Strathmore  v. 
Bowes  {d)  has  been  cited  as  conclusive  of  Lord  TTitirlow's 
opinion ;  but  upon  referring  to  the  report  of  the  same 
case  in  2  Bro.  C,  C.  845,  it  will  be  found  that  the  settle- 
ment 

(a)  1  T.  R,\95.  (d)  1  K«.  jun.  22.  S.C.  6  Bro. 

(b)2rem.n.  P.C.  427. 

(c)  2  P.  fV.  316. 
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ment  was  upon  trust  to  pay  the  rent  &c.  to  such  uses  as 
she  should,  whether  sole  or  covert,  appoint.  In  ActcnY. 
White  {a)  the  only  question  was,  whether  the  words  used 
amounted  to  a  prohibition  against  alienation.  The  ex- 
pression of  Sir  John  Letuh^  therefore,  that  the  intention 
was  only  to  exclude  the  marital  claims  of  any  present  or 
after-taken  husband,  cannot  be  considered  as  of  any 
weight  upon  this  subject,  which  was  not  before  him. 


The  Vice-Chancellor,  in  Davies  v.  Thorm^croft^  con- 
siders the  case  of  Simson  v.  Janes  {b)  as  decisive ;  bat, 
upon  examining  that  case,  it  will  be  observed  that  the  wife 
never  had  any  power  of  disposing  of  the  properQr.  She 
was  an  infant  when  she  married,  and  the  property  was 
to  vest  in  her  upon  marriage  under  twenty-one,  and 
then  to  be  for  her  separate  use.  The  estate  and  the 
provision  for  the  separate  use  took  effect  at  the  same 
moment  and  by  the  same  act.  If  the  observations  of 
Sir  John  Ijeach  are  construed  with  reference  to  the  case 
before  him,  they  do  not  appear  to  have  any  application 
to  the  present  case. 

Anderson  v.  Anderson  (c)  may  from  its  circumstances 
be  the  most  important  of  all  the  cases  in  favour  of  the 
separate  estate  being  in  force  through  a  subsequent 
coverture ;  but  unfortunately  there  is  no  report  of  the 
grounds  of  the  judgments  of  either  Sir  John  Leadk 
or  Lord  Eldon;  and  there  were  facts  in  that  case 
which  may  have  been  relied  upon  by  those  learned 
Judges  which  have  no  application  to  the  general  ques- 
tion. There  had  been  a  negotiation  before  the  marriage 
respecting  the  proper^:  the  husband  admitted  that 
he  had  promised  not  to  sell  it.     It  was  also  part  of  the 

wife's 


(a)  IS.^  S.  429. 
(6)  2R.^  M.  565. 


(c)  2  JHfylne  4-  Keeti,  4S7. 
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wife's  case  that  the  husband  had  refused  to  maintain 
her.  Sir  Jchn  LeacWs  decree  is  the  only  important 
part  of  that  case,  because  there  were  upon  the  answer 
sufficient  admissions  for  an  injunction  till  the  hearing, 
without  any  decision  upon  the  general  question.  The 
decree,  however,  roust  be  considered  as  entitled  to  great 
weight;  but  it  occurred  in  1822,  and  before  those  cases 
which  have  created  the  difficulty  and  raised  the  doubt ; 
for  it  must  not  be  forgotten  that  Sir  John  Leach  always 
maintained  that  the  separate  estate  with  all  its  qualifica- 
tions and  restrictions  continued  in  operation  during  the 
time  the  woman  was  not  under  coverture.  It  is  the 
establishment  of  the  principle  that  this  is  not  so  which 
has  created  the  difficulty  of  supporting  it  during  the 
subsequent  coverture. 


1840. 


TOLLETT 

V. 

AmMBTRONO. 


The  case  of  Cox  v.  Lyne  (a)  has  been  often  re- 
ferred to  for  the  purpose  of  introducing  the  authority 
of  Lord  Lyndhurst  into  this  discussion.  From  the  re- 
port of  that  case  it  is  not  possible  to  ascertain  what 
was  the  point  in  discussion.  I  have  therefore  examined 
the  papers  in  the  cause.  The  Plaintifis  were  holders 
of  a  promissory  note  of  the  married  woman,  under 
which  they  demanded  payment  out  of  her  separate 
estate,  and  the  bill  stated  distinctly,  as  a  &ct,  that  the 
property  was  held  upon  trust  for  the  separate  use  of  the 
wife,  which,  upon  the  demurrer,  must  have  been  taken 
as  a  fact,  and  so  it  really  was,  for  the  Plaintifi*  afterwards 
amended  the  bill,  and  stated  a  settlement  upon  the 
marriage,  by  which  the  property  was  resettled  to  the 
separate  use  of  the  wife.  The  demurrer  was  very 
properly  overruled,  and  this  question  did  not  arise  in 
that  case. 


Such 


(a)  1  Yo.  562. 
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1840.  Such  is  the  state  of  the  authorities  upon  this  very 

ToiIbtt  ™portant  question.  It  is  said  to  have  been  very  gene- 
ts, rally  understood  in  the  profession  that  the  separate 
estate  would  continue  to  operate  during  a  subsequent 
coverture,  and  that  conveyancers  have  acted  so  exten- 
sively upon  that  supposition,  that  very  many  families 
are  interested  in  the  decision  of  this  question.  That 
circumstance  ought  to  have  great  attention  paid  to.  it 
For  the  future  it  would  not  probably  be  found  difficult 
to  obtain  the  desired  security  for  the  future  wife  by 
other  means,  consistent  with  the  well-established  rules 
of  property;  but  the  existing  arrangements  must  depend 
upon  the  decision  of  this  case. 

I  have  over  and  over  again  considered  this  subject,  with 
a  great  anxiety  to  find  some  principle  of  property  con- 
sistent with  the  existing  decisions,  upon  which  the  preserv- 
ation of  the  separate  estate  during  a  subsequent  coverture 
could  be  supported.  I  have  been  anxious  to  find  means 
of  preserving  it,  not  only  to  maintain  those  existing  ar- 
rangements which  have  proceeded  upon  the  ground  of 
its  validity,  but  because  I  think  it  desirable  that  the  rule 
should,  if  possible,  be  established  for  the  future,  be- 
lieving, as  I  do,  that  when  a  marriage  takes  place,  the 
wife  having  property  settled  to  her  separate  use,  all  the 
parties  in  general  suppose  that  it  will  so  continue  during 
the  coverture.  To  permit  the  husband,  therefore,  to 
break  through  such  a  settlement,  and  himself  to  receive 
the  fund,  would,  in  general,  be  contrary  to  the  inten- 
tion of  the  parties,  and  unjust  towards  the  wife.  This 
view  of  the  case  has  led  to  a  suggestion  which  has  often 
been  made  in  argument,  by  which  the  object  might  be 
attained  without  violating  any  rule  of  property,  namely, 
by  supposing  the  husband,  marrying  a  woman  with  a 
property  so  settled,  tacitly  to  assent  to  such  settlement, 
or  at  least  to  be  bpund  by  an  equity  not  to  dispute  it 

I  was 
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I  was  for  some  time  much  disposed  to  adopt  this  view 
of  the  subject ;  and  in  all  cases  in  which  the  husband 
was  cognizant  of  the  fact,  there  would  be  much  of  equi- 
table principle  to  support  the  gifl  or  settlement  against 
him ;  but  putting  the  title  of  the  wife  upon  such  assent 
of  the  husband,  assumes  that,  but  for  such  assent,  it 
would  not  exist.  It  abandons  the  idea  of  the  old  sepa- 
rate estate  continuing  through  the  subsequent  coverture, 
and  supposes  a  new  separate  estate  to  arise  from  the 
act  of  the  husband.  If  the  title  of  the  wife  were  to  rest 
upon  that  supposition,  I  fear  that  the  remedy  would  be 
very  inadequate,  and  that  questions  would  constantly 
arise  as  to  how  far  the  circumstances  of  each  case  would 
afford  evidence  of  assent,  or  raise  this  equity  against  the 
husband. 


1840. 


TuLLETT 

Aembthoho. 


After  the  most  anxious  consideration,  I  have  come  to 
the  conclusion  that  the  jurisdiction  which  this  Court 
has  assumed  in  similar  cases,  justifies  it  in  extending  it 
to  the  protection  of  the  separate  estate,  with  its  quali- 
fication and  restrictions  attached  to  it,  throughout  a 
subsequent  coverture ;  and  resting  such  jurisdiction 
upon  the  broadest  foundation,  and  that  the  interests  of 
society  require  tliat  this  should  be  done.  When  this 
Court  first  established  the  separate  estate,  it  violated  the 
laws  of  property  as  between  husband  and  wife ;  but  it 
was  thought  beneficial,  and  it  prevailed.  It  being  once 
settled  that  a  wife  might  enjoy  separate  estate  as  a  feme 
sole,  the  laws  of  property  attached  to  this  new  estate; 
and  it  was  found,  as  part  of  such  law,  that  the  power  of 
alienation  belonged  to  the  wife,  and  was  destructive  of 
the  security  intended  for  it.  Equity  again  interfered, 
and  by  another  violation  of  the .  laws  of  property  sup- 
ported the  validity  of  the  prohibition  against  alien- 
ation. 


Vol.  IV. 


Ee 


In 


4(J6  CASES  IN  CHANCERY. 


TOLLBTT 


1840.  In  the  case  now  under  consideration,  if  the   after- 

taken  husband  be  permitted  to  interfere  with  the  pro- 
V,  perty  given  or  settled  before  the  marriage  to  the  sepa- 

Armbtrono.   j.j^jg  ^gg  ^f  ^jjg  ^jfg^  much  of  the  benefit  and  security  of 

the  rules  which  have  been  so  established  will  be  lost 
Why  then  should  not  equity  in  this  case  also  interfere; 
and  if  it  cannot  protect  the  wife  consistently  with  the 
ordinary  rules  of  property,  extend  its  own  rules  with 
respect  to  the  separate  estate,  so  as  to  secure  to  her  the 
enjoyment  of  that  estate  which  has  been  so  invented  for 
her  benefit  ?     It  is,  no  doubt,  doing  violence  to  the  rules 
of  property,  to  say  that  property  which,  being  given 
with  qualifications  and  restrictions  which  are  held  to  be 
void,   belonged   absolutely   to   the   woman    up  to  the 
moment  of  her  marriage,  shall  not  be  subject  to  the 
ordinary  rules  of  law  as  to  the  interest  which  the  has- 
band  is  to  take  in  it  (and  that  is  the  sense,  and  the  only 
sense,    in   which   the   expression    used    in   Massey  v* 
Parker^  "  why  may  she  not  by  the  act  of  marriage  give 
it  to  her  husband,"  is  to  be  understood) ;  but  it  is  not 
a  stronger  act  to  prevent  the  husband  from  interfering 
with  such  property,  than  it  was  originally  to  establish 
the   separate  estate,   or   to   maintain    the    prohibition 
against   alienation.     In  doing  this  I  feel  that  I  have 
much  to  overcome,  of  which  the  observations  throwi*- 
out  by  myself,  in  Massey  v.  Parker^  is  the  only  part  (7^ 
which  I  do  not  feel  the  important  weight.     I  have  tc^ 
contend  with  Lord  BrougharrCs  observations  in  Wood^^ 
meston  v.  Walker,  and  the  Vice  Chancellors  decisions: 
in  Newtofi  v.  Reid,  Brawn  v.  Pocock^  Malrdm  v.  CGrf- 
laghan,  Johnson  v.  Freeth,  and  Davies  v.  Thomycrqft,  to 
which  I  have  before  adverted,  and  the  doctrine  now 
established,  though  denied  by  Sir  John  Leach  in  Brawn 
v.  Pocock  and  Woodmeston  v.  Walker^  that  before  mar- 
riage, or  after   the   coverture  has  determined   by  the 
death  of  the  husband,  the  settlement  or  gift  to  the  sepa- 
rate 
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rate  use,  and  the  prohibition  against  anticipation,  are        1840. 
wholly  inoperative  and  void.  ^TvuItt 


In  establishing  the  validity  of  the  separate  estate  with 
its  qualification,  which  constitutes  its  value,  that  is,  the 
prohibition  against  anticipation,  I  am  i}ot  doing  more 
than  my  predecessors  have  done  for  similar  purposes, 
and  I  have  much  satisfaction  in  finding  myself  justified, 
upon  the  grounds  I  have  stated,  in  doing  what  in  me 
lies  to  dissipate  the  alarm  which  has  prevailed  lest  the 
separate  estate  should  be  held  not  to  exist  at  all  during 
the  subsequent  coverture,  or,  what  would  in  many  cases 
be  a  greater  evil,  that  it  should  exist  without  the  protec- 
tion of  the  clause  against  alienation. 

I  therefore  affirm  the  decree  appealed  from. 

Deposit  returned.     No  costs. 


V. 

Abmbtbono. 


The  Lord  Chancellor. 


SCARBOROUGH  v.  BORMAN.  Scamoeouoh 

V, 
BoRMAN. 

1840. 

For  the  reasons  given  in  the  last  case  of  Tullett  v.       «^««.  ««• 
Jrmstrongj  I  affirm  the  Master  of  the  Rolls'  order  in 

this  case. 

Deposit  returned.     No  costs. 


Ee  2 


408 


CASES  IN  CHANCERY. 


18S9. 


1839. 
Dec,S» 

1840. 
Feb.  88. 


BETWEEN 

MARY  SARAH  NEWLANDS;  Wife  of  WILLIAM 
NEWLANDS  (a  Defendant)  by  ARTHUR  WIL- 
TON, her  next  Friend,  -  -  Plaintiff; 


AND 


SAMUEL  PAYNTER,  Esq.,  Sheriff  of  Surrey, 
GEORGE  HOLMES,  and  WILLIAM  NEW- 
LANDS        -  -  -  Defendants. 


Personal 
chattels  bo* 
(fueathed  to  a 
single  woman 
for  her  se- 
parate use,  but 
without  the 
intervention 
of  any  trustee, 
cannot  be 
seised  in  ex- 
ecution by  a 
judgment  cre- 
ditor of  an 
after-taken 
husband. 


YOHN  PETER  REIN  A,  the  father  of  the  Plaintifi^ 
^  being  possessed  of  three  leasehold  houses,  Nos.  14, 
15.  and  19.  West  Square,  in  the  parish  of  St.  George, 
Southwark,  and  the  furniture,  plate,  linen,  and  household 
utensils  in  the  house  No.  19.  West  Square,  by  his  will, 
dated  the  3d  of  October  1833,  gave  to  the  Plaintiff,  by 
her  then  name  of  Mary  Sarah  Reina,  all  his  property 
whatsoever;  and  he  thereby  specifically  directed  and 
ordered  that  any  property  he  might  have  given  or  should 
give  to  the  Plaintiff  should  not  be  liable  or  subject  to 
the  interference  or  control  in  any  way  of  any  person  or 
husband  she  might  be  married  to,  or  liable  to  his  then 
present  or  future  debts ;  but  her  receipt  alone  should  be 
a  discharge  for  all  and  ever}'  sums  of  money  or  effects 
he  might  give  or  leave  to  the  Plaintiff;  and  that  the 
Plaintiff  should  dispose  of  the  same  by  her  will  and 
testament  as  she  pleased,  notwithstanding  her  coverture. 


The  testator  died  on  the  9th  of  October  1 833,  and 
his  will  was  proved  by  the  Plaintiff  on  the  2:5d  of  the 
same  month. 


On  the  20th  oi  November  1833,  the  Plaintiff  married 
the  Defendant  William  Newlands,  and  after  the  mar- 
riage. 
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riage,  she  and  her  husband  took  up  their  abode  in  the        1889. 
house  No.  19.  JVest  Square^  in  which  were  various  goods     ^^^^^^ 

and  chattels  which  had  belonged  to  the  testator.  v. 

Payntsb. 

In  the  month  of  July  1838  the  Defendant  Holmes 
commenced  an  action  of  trespass  against  the  Defendant 
William  Newlandsj  which  action  was  tried  at  th^  Surrey 
Summer  assizes,  1839,  and  a  verdict  obtained  for  200/. 
and  costs,  upon  which  judgment  was  afterwards  signed, 
and  on  the  25th  of  November  1839  a  writ  of  Jkri  Jacias 
was  issued,  and  was  delivered  to  the  Defendant  Paynter 
as  sheriff  of  iSwrr^. 

• 

The  Plaintiff  apprehending  that  the  sheriff  would 
seize  the  goods  and  chattels  in  the  house  No.  19. 
WeU  Square^  in  which  she  and  her  husband  still  resided, 
filed  the  present  bill  on  the  27th  of  November  1839, 
praying  that  the  sheriff  might  be  restrained  by  injunc- 
tion from  executing  the  writ  before  mentioned,  or  any 
writ  or  process  in  the  action,  against  the  said  leasehold 
premises,  or  against  the  goods  and  chattels  in  the  house 
No.  19.  West  Square^  or  against  any  part  of  the  said 
property,  and  from  levying  the  200/.  and  costs^  or  any 
part  of  it,  out  of  the  same ;  and  that  the  Defendant 
Holmes  might  be  in  like  manner  restrained  from  levying 
or  causing  to  be  levied  any  execution  in  respect  of  his 
claims  against  the  Defendant  William  Newlands,  in  the 
action  or  under  the  judgment  therein,  on  the  said  pro- 
perty, or  any  part  thereof;  and  that,  in  particular,  he 
might  be  restrained  from  taking  any  proceedings  to 
compel  the  sheriff  to  execute  the  writ  before  mentioned, 
or  any  writ  or  process  in  the  action,  against  the  said 
leasehold  premises,  goods,  and  chattels,  or  any  part 
thereof. 

E  e  3  Upon 
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nswlands 
Paynter. 
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Upon  this  bill  being  filed,  it  was  supported  by  an 
affidavit  of  the  Plaintiff,  stating  the  before-mentioned 
facts ;  and  stating  that  she  had  not,  at  the  time  of  her 
marriage,  or  at  any  time  since  her  father's  death,  any 
property  except  that  which  she  took  under  her  father's 
will ;  that  all  the  goods  and  chattels  now  in  the  house 
No.  IB.tfVest  Square^  had  belonged  to  the  testator,  ex- 
cept certain  specified  articles  which  had  been  bought 
out  of  the  Plaintiff's  separate  income,  and  with  monies 
to  which  the  Plaintiff  was  entitled  for  her  separate  use; 
and  that  the  same  had  been  purchased  to  supply  the 
wear  and  tear  of  the  goods  and  chattels  which  were 
in  the  house  at  her  father's  death;  and  that  no  part  of 
the  goods  and  chattels  now  in  the  house  had  been  pur- 
chased by  the  Defendant  William  Newlands  ;  and  stating 
that  the  Plaintiff  had  given  notice  to  the  Defendant 
Holmes  that  the  leasehold  premises  and  the  goods  and 
chattels  were  the  property  of  the  Plaintiff,  and  held  by 
her  for  her  separate  use,  and  were  not  liable  to  the 
debts,  engagements,  or  control  of  her  husband. 


Upon  this  affidavit,  the  Vice-Chancellor,  on  the  28th 
of  November  1839,  granted.,  ex  'parte y  an  injunction,  in 
the  terms  of  the  prayer  of  the  bill. 

On  the  2d  of  December  1839,  the  Defendant  Holmes 
moved,  before  the  Vice-Chancellor,  that  the  injunction 
might  be  dissolved  with  costs ;  but  his  Honor  refused 
the  motion  with  costs,  and  the  sheriff,  who  was  then  in 
possession,  thereupon  withdrew. 


The  Defendant  Holmes  now  moved,  before  the  Lord 
Chancellor,  that  the  Vice-Chancellor's  order  of  the  2d 
of  December  might  be  discharged,  and  that  the  injunction 
might  be  dissolved,  with  costs. 

Affidavits 
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Affidavits  had,  in  the  meantime,  been  made  on  the 
part  of  the  Defendant  Holmes^  tending  to  shew  that  the 
Plaintiff  had  encouraged  her  husband  to  commit  the 
trespass  in  question,  and  stating  that  there  was  reason 
to  suppose  that  some  settlement  had  been  made  upon 
the  occasion  of  the  PlaintiiF's  marriage. 


1 839. 


Newlanos 

V, 

Patnteh. 


A  settlement  made  upon  that  occasion  was  pro- 
duced before  the  Lord  Chancellor ;  but  it  appeared  to 
be  confined  to  a  sum  of  6000/.  Bank  Stock,  which  then 
belonged  to  the  Plaintiff,  and  was  part  of  the  property 
derived  under  her  father's  will.  By  this  settlement  an 
interest  in  such  Bank  Stock  was,  in  a  certain  event, 
given  to  the  husband. 

Mr.  Jacobs  Mr.  Richards^  and  Mr.  Bethell^  in  support 
of  the  motion,  contended  that  the  equitable  interest  had 
merged  in  the  legal  interest,  Selhy  v.  Alston  (a).  Wade 
v.  Paget  (b\  Stephens  v.  Bridges  (c) ;  and  that  Mrs. 
Nemlands  could  not  have  been  contemporaneously  the 
absolute  owner,  and  also  a  trustee  for  her  own  separate 
use ;  Sprange  v.  Barnard  (rf),  Ross  v.  Ross,  {e)  They  fur- 
ther contended  that  the  coverture  contemplated  by  the 
testator  was  a  coverture  to  commence  in  his  lifetime. 
Independently,  however,  of  these  arguments,  they  sub- 
mitted upon  the  authority  of  Woodmeston  v.  Walker  (g). 
Brawn  v.  Pocock  (//),  Newton  v.  Reid{i)j  and  Massey  v. 
Parker  {k)^  that  as  Mrs.  Newlands  had  not  been  married 
until  after  the  gift  of  the  property  to  her  had  taken 
effect,  it  could  not  be  considered  as  held  to  her  separate 

use. 


(a)  3  Vet,  539. 

{b)  1  Bro,C.C.565, 

(c)  6  Mad,  66. 

{d)  ^Bro,  C\C.5S5. 

(ej  1.7.  ^  IK.  154. 


(g)  2  Russ.  4*  Mtflncy  197. 

(A)  Ibid,  210. 

(t)  4 Sun.  HI. 

(k)  2  Mi/ine  Sf  Keen,  174. 
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use.  They  further  urged  that  it  bad  never  been  held 
that  personal  chattels,  such  as  formed  part  of  the  pro- 
perty now  in  question,  could  be  settled  to  the  separate 
use  of  a  married  woman. 


Mr.  Wigram  and  Mr.  James  BusseH,  conird,  called 
the  attention  of  the  Court  to  the  present  state  of  the 
law  with  respect  to  limitations  to  the  separate  use,  and 
referred  particularly  to  the  cases  of  Ttdlett  v.  Armslrongj 
and  Scarborough  v.  Borman^  which  awaited  the  Lord 
Chancellor's  judgment;  and  they  contended  that  the 
property  ought  (o  be  secured  until  the  questions  of  law 
involved  in  those  cases  should  have  been  decided ;  and 
they  referred  to  Simson  v.  Jofies  {a)  and  Anderson  v.  An^ 
derson,  {b)  They  cited  Ladi/  ArundeU  v.  Phipps  (c),  as 
being  a  case  in  which  specific  personal  chattels  had 
been  settled  to  the  separate  use ;  they  said  that  no  dis- 
tinction had  ever  been  raised  between  such  chattels  and 
other  personal  estate,  with  reference  to  their  suscep- 
tibility of  being  settled  to  the  separate  use.  They  re- 
ferred also  to  Stiffe  v.  Evcritt  (rf),  and  Gore  v.  Knight {e)\ 
and  they  argued  that  immediately  upon  the  Plaintiff's 
marriage,  her  husband  became  a  trustee  for  her. 


Mr.  Paynter^  for  the  sheriff. 
Mr.  Richards^  in  reply. 


The  Lord  Chancellor  said  he  was  quite  of  opinion 
that  the  Vice-Chancellor's  order  could  not  be  supported 
in  any  view  of  the  case ;  for  it  was  obvious  that  if  the 
present  question  was  not  quite  within  some  of  those 

cases 


(a)  ^Ruts.  4*  Mi/lfie,365, 

(b)  2  Mylne  <$•  Keen^  427. 

(c)  iOVcM.  159. 


(d)  1  M^ne  *$•  Craig,  37. 

(e)  2  Vem,  535. 


Payntee. 
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cases  which  were  now  under  consideration,  and  upon        18.S9. 
which  his  Lordship  had  to  decide  in  determining  Tullett     ^^^^^ 
V.  Armstrongs  and  Scarborough  v.  Borman,  it  was,  at  all  v, 

events,  very  near  some  of  them,  and  that  the  question 
must  arise  whether  or  not  it  was  within  them,  and  there- 
fore that  the  property  ought,  in  the  meantime,  to  be 
kept  in  medio  ;  whereas  the  order  now  sought  to  be  dis- 
charged put  the  property  entirely  in  the  possession  of 
one  party,  and  refused  the  other  party's  application 
with  costs.  It  was  said,  indeed,  that  certain  affidavits  on 
he  side  of  the  party  making  the  application,  were  such 
as  the  Court  below  had  disapproved  of;  but  when  that 
was  the  case  the  course  of  the  Court  was  to  give  the 
costs  of  such  affidavits  to  the  other  side.  His  Lordship 
did  not  propose  to  give  any  opinion  upon  the  affidavits, 
for  there  was  quite  enough  of  doubt  in  the  case  to  make 
it  his  duty  to  protect  the  property.  The  most  obvious 
way  of  doing  this  would  be  to  allow  the  sheriff  to  re- 
sume possession,  but  not  to  sell;  and  to  restrain  the 
execution  creditor  from  calling  for  a  sale ;  and  if  Mr. 
Wigram's  client  would  give  security  to  be  approved  by 
the  Master,  or  would  pay  the  money  into  Court,  the  sheriff 
might  withdraw ;  and  thus  the  inconvenience  of  having 
an  officer  in  the  house  might  be  avoided.  The  Vice- 
Chancellor's  order  must  be  discharged,  inasmuch  as  it 
gave  costs.     All  parties  should  have  liberty  to  apply. 


^^  His  Lordship  doth  order  that  the  orders  made  in 
this  cause,  dated  the  28th  day  of  November  last  and  the 
2d  day  of  Decembet*  instant,  be  discharged ;  and  it  is 
ordered  that  the  injunction  issued  in  this  cause  in  pur- 
suance of  the  said  order,  dated  the  28th  day  of  November 
last,  be  dissolved ;  and  it  is  ordered  that  the  Defendant 
Samuel  Paynter,  Esq.,  sheriflF  of  the  county  of  Surrey, 

be 
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be  restrained  by  the  order  and  injunction  of  this  Court 
from  selling,  or  proceeding  to  sell,  any  part  of  the  pro* 
perty  consisting  of  the  leasehold  premises  being  Nos.  I4f^ 
15.,  and  19.  Wesi  Square^  in  the  parish  of  St.  George, 
SotithxDarkj  in  the  county  of  Swrey,  with  their  appur- 
tenances, or  the  goods  and  chattels  now  in  the  house 
No.  19.  West  Square  aforesaid,  under  the  writ  of  exe- 
cution issued,  or  any  other  writ  or  writs  of  execution 
that  may  be  issued  out  of  the  Court  of  Queen's  Bench, 
in  a  certain  action  wherein  the  Defendant  George 
Holmes  is  the  Plaintiff,  and  the  Defendant  William  Neoh 
lands  is  the  Defendant,  until  this  Court  shall  make 
other  order  to  the  contrary;  and  upon  the  Plaintiff 
giving  to  the  said  Defendant  George  Holmes  a  sufficient 
security  for  the  amount  of  the  execution  and  levy,  such 
security  to  be  settled  by  the  Master  of  this  Court  in 
rotation,  the  due  execution  of  such  security  to  be  cer- 
tified by  the  said  Master,  or 'upon  the  Plaintiff  paying 
the  said  amount  into  the  Bank  to  the  credit  of  this 
cause,  it  is  ordered  that  the  execution  be  withdrawn ; 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  to 
this  Court  as  they  may  be  advised." 


After  this  order  had  been  made,  the  sheriff  again 
entered  and  resumed  the  possession  of  the  goods ;  and 
he  thenceforward  continued  in  such  possession,  the 
Plaintiff  not  availing  herself  of  the  option  given  to  her 
by  the  last-mentioned  order,  either  by  giving  security 
or  paying  the  amount  of  the  execution  into  Court* 


1840. 

Feb.  88. 


The  Lord  Chancellor  having  given  judgment  in  the 
cases  of  Tullett  v.  Armstrong  and  Scarborough  v.  Bor* 
many  the  Plaintiff  in  this  cause  now  moved  that  his 

Lordship's 
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Lordship's  order  of  the  5th  of  December  1839,  "  whereby 
the  Vice-Chancellor's  orders  of  the  28th  of  November 
and  2d  of  December  were  discharged,  and  the  injunc- 
tion issued  in  pursuance  of  the  order  of  the  28th  of 
Naoember^  was  dissolved,"  might  be  discharged,  and  that 
the  SheriiF  and  Holmes  might  be  ordered  forthwith  to 
withdraw  the  execution  as  against  the  leasehold  pre- 
mises and  the  goods  and  chattels  in  the  house  No.  1 9. 
West  Squaref  and  to  withdraw  from  the  possession  of 
any  part  of  the  said  premises,  or  of  the  said  goods  and 
chattels  seized  under  the  execution,  and  that  Holmes 
might  be  ordered  to  pay  the  costs  of  the  present  appli- 
cation. 

Mr.  Wigram  and  Mr.  James  Russell^  in  support  of  the 
motion. 

Mr.  Bethell^  for  the  Defendant  Holmes. 

The  order  of  the  5th  of  December  was  right,  and 
ought  not  to  be  discharged. 

With  vespect  to  the  sheriff's  withdrawing  from  pos- 
session, it  is  to  be  observed  that  the  terms  of  the  will 
are  very  peculiar,  and  there  is  no  decision  as  to  the 
eiFect  which  a  will  couched  in  such  terms  would  have 
upon  property,  such  as  that  which  is  involved  in  this 
cause. 

The  first  question  is,  whether  the  testator  intended  to 
provide  for  any  marriage  but  one  which  should  be  in 
existence  at  the  time  of  his  own  death,  and  I  submit 
that  he  did  not 


415 


V. 
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The  next  question  is,  whether  the  words  create  a 
trust  for  the  separate  use.     The  doctrine  of  separate 

use 
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use  depends  entirely  upon  the  doctrine  of  trusts,  and 
upon  having  trustees.     A  gift  to  A.  and  his  heirs,  in 
trust  for  A,  and  his  heirs,  is  an  unqualified  fee.     The 
doctrine  that  trusts  shall  not  fail  for  want  of  a  trustee, 
applies  only  to  cases  where  there  is  a  distinction  be- 
tween the  legal  and  equitable  interests,  as  where  a  tes- 
tator charges  his  estates  for  certain  purposes,  but  ap- 
points no  trustee ;  and  the  heir  is  then  held  to  be  a 
trustee  for  those  purposes.     Such  also  is  the  case  of  a 
gift  to  the  separate  use  of  a  woman  married  at  the  time ; 
for  there  the  legal  interest  passes  to  the  husband.     Ac- 
cordingly, it  will  be  observed  that,  in  Bennet  v.  Dams  [a\ 
in  which  the  husband  was  first  held  a  trustee  for  the 
separate  use  of  his  wife,  the  lady  was  married  at  the 
time   of  the   gift.     The  same   observation   applies  to 
Parker  v.  Brooke,  [b)    The  will,  in  the  present  case,  did 
not,  at  the  death  of  the  testator,  create  that  distinction 
between  the  legal  and  equitable  ownership  which  makes 
the  owner  of  the  legal  estate  a  trustee.     At  all  events, 
the  marriage  is  an  absolute  gift  to  the  husband  of  chat- 
tels personal  continuing  in  the  possession  of  the  wife ; 
and  nothing  that  has  been  decided  shews  that  such  is 
not  the  case. 


Lady  Arundell  v.  Phipps  (a),  which  was  referred  to  by 
the  Plaintiff's  counsel  on  a  former  occasion,  was  the 
case  of  a  contract  between  the  husband  and  wife  after 
the  marriage,  and  an  actual  purchase  of  chattels  by  the 
wife  for  12,000/.  out  of  her  separate  property  ;  and  the 
case,  indeed,  does  not  bear  at  all  upon  the  question  now 
before  your  Lordship. 


The 


(fl)  1  P.  }V,316. 
(6)  9  Vet.  583. 


(c)  lOFef.  159. 
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The   extension   of  the  doctrme  of  separate  use  to        1840. 

chattels  personal,  in  a  case  such  as  that  now  before  your     JT^^^*^ 
,  ,  Mewlands 

Lordship,  would  open  a  wide  door  to  fraud.  v, 

Patntbr. 

iJ^e  Lord  Chancellor, 

I  cannot  entertain  a  doubt  that  the  rule  as  to  sepa- 
rate property  as  now  established  must  apply  to  this 
kind  of  property.  The  principle  of  my  decision  (<?) 
was,  that  a  person  marrying  a  woman  with  property  so 
circumstanced,  is  considered  as  adopting  the  property  in 
the  state  in  which  he  finds  it,  and  bound  by  equity  not 
to  disturb  it.  That  is  the  only  principle  which  I  could 
find  upon  which  to  support  limitations  to  the  separate 
use  under  such  circumstances.] 

The  settlement  which  was  made  in  this  case  upon  the 
occasion  of  the  Plaintiff's  marriage  is  material  for  the 
present  purpose,  as  shewing  what  was  the  contract  then 
made,  and  that  it  was  the  intention  of  the  parties  that 
the  6000/.  bank  stock  should  be  exempted  from  what 
would  otherwise  be  the  legal  operation  of  the  marriage 
upon  the  whole,  viz.  a  gift  to  the  husband. 

[7%e  Lord  Chancellor. 

In  fact  the  Plaintiff  got  nothing  by  the  settlement, 
and  it  is  more  consistent  with  the  terms  of  the  settlement 
to  say,  that  it  was  made  for  the  purpose  of  giving  the 
husband  an  interest  which  he  could  not  have  under  the 
will ;  for  that  is  the  only  effect  of  it.] 

Mr.  Wigramy  in  reply. 

T/ie 
(a)  In  TuUett  v.  Armstrongs  tuprh. 
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TTie  Lord  Chancellor. 

I  am  very  unwilling  to  defer  disposing  of  this  case  till 
the  hearing  of  the  cause.  So  far  as  the  will  gives  property, 
I  have  no  doubt  about  it;  but  as  to  what  falls  within  the 
terms  of  the  will,  that  is  a  question  of  fact  as  to  which 
I  cannot  determine.  When  once  it  is  decided  that  sub- 
sequent marriage  operates  upon  property  given  to  a 
single  woman  to  her  separate  use,  it  must  operate  with 
all  its  consequences.  If  the  woman  were  married  at  the 
testator's  death,  no  doubt  would  be  raised ;  and  the  prin- 
ciple of  my  decision  was  that  the  subsequent  marriage 
attaches  upon  the  property  as  it  is.  There  is  no  evidence 
at  present  what  the  property  is.  I  should  propose  a 
reference  to  the  Master  to  inquire  whether  any,  and 
what  part,  of  the  property  in  the  possession  of  the  sheriff 
passed  under  the  will. 


Mr.  Wigram  then  mentioned  that  it  was  stated  on 
affidavit  that  part  of  the  property  had  been  purchased 
with  the  Plaintiff's  savings  out  of  the  income  of  her 
separate  estate. 

The  Lord  Chancellor. 

As  that  is  stated  on  affidavit  you  can  have  an  inquiry 
whether,  if  any  part  of  the  property  did  not  pass  under 
the  will,  by  whom  and  by  what  means,  and  out  of  what 
fund  such  part  was  purchased. 


The  case  was  afterwards  mentioned  to  the  Court  upon 
the  question  of  the  terms  of  the  order,  and  the  following 
minutes  were  eventually  settled ;  — 


"  Refer  it  to  the  Master  of  this  Court  in  rotation  to 
enquire  apd  state  to  the  Court  whether  any  of  the  pro- 
perty 
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perty  in  the  Plaintiff's  bill  mentioned,  of  which  the 
Defendant  Samuel  Paynter  the  sheriff  is  in  possession, 
passed  under  the  will  of  John  Peter  Reina^  the  testator  '  t^. 
in  the  pleadings  of  this  cause  named ;  and  if  the  said  Paynter. 
Master  shall  find  that  there  be  any  of  the  said  property 
in  the  hands  of  the  said  sheriff  which  did  not  pass  by 
the  said  will,  then  let  the  said  Master  inquire  and  state 
to  the  Court  by  whom  and  under  what  circumstances 
the  same  was  purchased  or  acquired ;  and  for  the  better 
making  the  said  inquiries,  the  parties  are  to  produce 
before  the  said  Master  upon  oath,  all  books,  papers,  and 
writings  relating  thereto,  and  are  to  be  examined  upon 
interrogatories  as  the  said  Master  shall  direct;  and  the 
said  M^ter  is  to  be  at  liberty  to  state  any  special  circum- 
stances at  the  request  of  either  party.  And  let  the  former 
order,  dated  the  5th  day  of  December  last,  be  continued ; 
and  reserve  the  question  of  costs  until  after  the  Master 
has  made  his  report." 
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jf"oa„  ELAND  V.  ELAND. 

A  testator  de-  fTlHIS  case,  upon  the  hearing  at  the  Rolls  for  further 
estatc,chai^  directions,  is  reported  in  the  first  volume  of  Mr. 

with  the  pay-    Beavan*s  Reports  (a),   where   the   material   &cts   upon 
mentofhis  i  .  i     i  .  t  /•  n  « 

debts  and  1&.    which  the  question  turned  are  fully  stated. 

gacies,  to  his 
eldest  son  in 
fee,  and  ap-  It  will  be  there  seen  that  a  real  estate,  which  had 

executor?""  been  devised,  subject  to  the  payment  of  the  testator's 
Nine  years  debts,  and  of  an  annuity,  and  of  certain  legacies,  had 
tator's  death  ^^^^  subsequently  mortgaged  by  the  devisee  as  free 
the  devisee,  from  incumbrances,  except  the  annuity  and  the  l^acies; 
possession,  and  that  all  the  legacies,  except  one  which  had  been 
"tateTnV"^  bequeathed  to  the  Plaintiff,  having  afterwards  been  paid, 
covenanted  the  Plaintiff  filed  his  bill  against  the  devisee,  who  was  also 
cumbrances"'  executor,  and  the  mortgagee,  to  obtain  payment;  and  that 
except  the  it  then  appeared,  that  a  creditor  of  the  testator  was  un- 
suit  subse-  satisfied,  and  that,  without  the  estate  in  question,  there 
^"^^h  ^^^^^'  ^^^  "^  property  of  the  testator  available  for  his  payment ; 
of  the  legatees  ^^nd  it  was  decided  that,  in  the  hands  of  the  mortgagee, 
of^h?8^ecB°'  ^^^  estate  was  subject  to  the  payment  of  the  amount  of 
the  estate  was  the  annuity  and  the  Plaintiff's  legacy,  but  not  subject 
proceeds  ^^  ^^^  unpaid  debt ;  and  that  the  sum  necessary  to  pro- 

proved  insuffi-  vide  for  the  payment  of  the  annuity  and  the  Plaintiff's 
cicnt  to  satisfy  ,  .         ,  r    i  i 

the  testator's     l^g^^y,  constituted  assets  ot  the  testator,  and  was  ap- 

unpaid  debts  plicable 

and  legacies  {a)  I  Beav.2Z5.  ^ 

together  with  ^  ' 

the  mortgage  money.  Held,  that  the  mortgagee's  title  was  complete,  subject  only 
to  the  amount  of  the  legacies ;  and  therefore,  that,  after  reserving  the  amount  of  the 
legacies,  the  mortgagee  was  entitled  to  the  residue  of  the  fund  as  a  security  for  his 
debt,  and  that  the  amount  ho  reserved  was  assets  of  the  testator  unadmhiistered, 
and  was,  therefore,  to  be  applied,  first  in  satisfaction  of  his  debts,  and  then,  so  far 
as  it  would  extend,  in  payment  of  his  legacies. 

The  rule  relieving  a  purchaser  from  seeing  to  the  application  of  his  purchase 
money  where  there  is  a  general  charge  of  debts  and  legacies,  has  reference  to  the 
state  of  things  at  the  death  of  the  testator;  and  if  the  debts  arc  afterwards  naid, 
leaving  the  legacies  charged,  that  circumstance  cannot  vary  the  rule. 
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plicable  in  the  first  place  to  the  payment  of  the  un- 
paid debt. 

By  the  order  on  further  directions  made  by  the  Master 
of  the  Rolls,  it  was,  in  substance,  declared  that  the  mort- 
gage security  executed  by  the  Defendant  Thomas  Eland 
to  the  Defendant  Maiy  Dunn  Crook  was  subject  to  the 
annuity  given  to  the  Defendant  Mary  Eland,  the  widow 
of  the  testator,  she  electing  to  take  the  same  in  lieu  of 
dower,  and  also  to  the  Plaintiflfs  legacy  of  2000/.,  but  was 
not  subject  to  the  bond  debt  of  500/.  found  due  to  jRo- 
bert  Eland.   And  it  was  further  declared,  that  the  legacy 
and  interest,  and  the  v^lue  of  the  annuity  and  the  arrears 
thereof,  were  to  be  borne  by  the  real  estate  so  mortgaged, 
in  priority  to  the  Defendant's  mortgage;  but  that  the 
sums  to  be  set  apart,  as  after-mentioned,  to  answer  the 
same,  were  general  assets  of  the  testator's  estate,  and 
liable  to  pay  the  bond  debt  and  interest  in  the  first 
place :  and  the  Master  was  directed  to  tax  the  costs  of 
the  Plaintiff,  and  also  the  costs,  as  between  solicitor  and 
client,  of  the  Defendant  Ma?i/  Elands  and  also  the  costs 
of  Robert  Eland,  the  bond  creditor,  of  the  hearing  of 
the  cause  on  the  16th  of  November  last  (a),  and  also 
of  the  Defendant  Mary  Dunn  Crook,  as  between  party 
and  party,  and  to  compute  subsequent  interest  on  the 
bond  debt,  and  also  on  the  Plaintiff's  legacy,  and  to 
set  a  value  on  the  annuity;   and  it  was  ordered  that 
the  sum  of  555S/.  Is.  Id.  Bank  annuities  (being  the 
stock  in  the  purchase  of  which  the  proceeds  of  the  sale, 
by  consent,  of  the  mortgaged  estate,  had  been  invested) 
should  be  sold  ;  and  that  out  of  the  money  arising  from 
the  sale,  and  the  sum  of  416/.  105.  cash  in  the  Bank 
on  the  credit  of  the  cause,  which  had  arisen  from  in- 
terest 

(<r)  The  bond  creditor  had  ap-      for  further  directions,  having  ob* 
plied  by  counsel  on  the  hearing      tained  leave  so  to  do. 

Vol.  IV.  F  f 
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Eland 

V. 

Eland. 
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1859.  terest  and  dividends  on  the  Bank  annuities^  the  amoimt 
of  such  costs,  and  also  the  amount  of  the  valuation  of 
the  annuity  and  its  arrears,  and  of  the  legacy  and 
interest  thereon,  should  be  carried  over  to  the  account 
of  the  Plaintiff,  and  of  the  Defendant  Mary  Eland; 
and  that  out  of  the  money  so  carried  over  the  costs 
should  be  paid  as  therein  mentioned ;  and  that  thereout 
also,  what  the  Master  should  certify  to  be  due  to  Robert 
Eland  for  principal  and  interest  on  his  bond  should 
be  paid  to  him ;  and  that  thereout  also,  what  the 
Master  should  certify  to  be  the  valuation  of  the  annuity 
and  due  for  the  same,  and  the  aiTears  thereof,  should 
be  paid  to  the  Defendant  Maty  Eland;  and  that  the 
residue  of  the  sum  so  to  be  carried  over  should  be  paid 
to  the  Plaintiff,  in  satisfaction,  as  far  as  the  same  would 
extend,  of  the  principal  and  interest  due  to  him  in 
respect  of  his  legacy ;  and  that  the  remainder  of  the 
money  arising  from  the  sale  of  the  Bank  annuities, 
after  such  carrying  over  as  aforesaid,  should  be  paid 
to  the  Defendant  Mary  Dunn  Crook^  the  mortgagee, 
in  satisfaction,  pro  tanio^  of  the  principal  and  interest 
due  on  the  mortgage  security. 

The  Plaintiff  presented  a  petition  of  appeal  to  the 
Lord  Chancellor,  in  which  he  insisted  that  he  was  ag- 
grieved by  the  order  of  the  Master  of  the  Rolls,  inas- 
much as  it  did  not  direct  that  the  amount  due  to  the 
petitioner  (the  Plaintiff)  for  principal  and  interest  on  his 
legacy  should  be  paid  to  him  out  of  the  fund  in  Court 
produced  by  the  sale  of  the  estate ;  and  he  therefore 
appealed  from  the  order  ^<  in  the  particulars  aforesaid,'' 
and  prayed  that  it  might  be  reversed  or  varied. 

Ml'.  Temple  and  Mr.  Roupell^  in  support  of  the  appeal, 
referred  to  Watkins  v.  Cheek  (a),  and  Johnson  v.  Ken- 

netty 
(a)  2  5i»i.^  5/.  199. 
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nett  {a)y  and  contended  that  on  the  principle  of  those 
cases,  the  reservation  of  the  charge  of  legacies,  con* 
tained  in  the  mortgage  deed,  necessarily  imposed  on  the 
mortgagee  the  duty  of  seeing  that  the  mortgage  money 
was  properly  applied.  That  deed,  on  the  face  of  it,  re- 
cited that  the  party  borrowing  the  money  was  devisee 
in  fee  and  in  actual  possession  of  the  estate ;  so  that  the 
mortgagee  was  not  only  warranted,  but  bound,  to  pre- 
sume that  all  the  prior  charges  had  been  paid  off;  and 
then  the  case  was  reduced  to  the  ordinary  one  of  a  devise 
of  an  estate  charged  with  legacies,  in  which  it  would  not 
be  disputed  that  the  purchaser  was  bound  to  see  to  the 
application  of  his  purchase-money.  There  was  also  this 
strong  additional  circumstance,  that  as  against  the  le- 
gatees, the  mortgagee  had  expressly  elected  to  admit 
their  title ;  and  if  a  party  with  knowledge  of  the  exist- 
ence of  two  classes  of  trusts,  one  paramount  to  the 
other,  voluntarily  subjected  himself  to  those  of  the  in- 
ferior class,  that  necessarily  involved  his  subjection  to 
those  of  the  first  class  also ;  for  it  was  tantamount  to  a 
submission  to  let  in  all  the  claims  which  were  paramount 
to  those  which  he  had  agreed  to  recognize.  It  was  mon- 
strous to  say,  that  in  a  case  where  the  fund  was  sufficient 
to  satisfy  both  classes  of  charges,  the  debts  and  the  le- 
gacies, the  trust,  though  in  express  terms  created  for  the 
latter,  should  enure  for  the  benefit  of  the  former  only. 


18S9. 


Mr.  Richards  and  Mr.  Loftus  JLonsmdes^  for  the  mort- 
gagee, insisted  that  Watkins  v.  Cheek  was  a  case  of  cir- 
cumstances, furnishing  no  general  principle ;  and  that 
Johnson  v.  Kennett  had  been  reversed  by  Lord  Lynd- 
hurst  on  appeal,  {b)  There  was,  therefore,  no  pretence 
for  charging  the  mortgagee  further  than  he  had,  by  the 
deed,  submitted  to  be  charged ;  and  the  contest  lay  en- 

tirelv 


(a)  6iS'm.334. 


(6)  3  Mfflne  4r  Keen^  624. 
Ff  2 
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tirely  between  the  legatee  and  the  creditor,  the  single 
question  being,  which  of  the  two  should  have  the  benefit 
of  the  reservation  contained  in  the  mortgage  deed. 

Mr,  Wigram^  for  the  bond  creditor  (who  had  ap- 
peared by  counsel  in  the  Court  below),  contended  that 
inasmuch  as  the  Plaintiff  had  not  appealed  against  that 
part  of  the  order  which  directed  the  creditor  to  be  paid 
out  of  the  amount  of  the  reserved  fund,  it  was  impos- 
sible for  the  Court  to  make  any  order  now  which  could 
prejudice  his  client.  Independently  of  that  objection^ 
however,  the  creditor  coming  in  competition  with  a 
legatee  had  a  clear  right  to  be  first  satisfied  out  of  the 
testator's  assets,  of  which  it  could  not  be  denied  that  the 
value  of  the  charge  excepted  out  of  the  mortgagee's 
security  formed  a  part*  No  appropriation  had  been 
made  for  the  payment  of  the  Plaintiff's  legacy ;  but  if 
that  had  been  otherwise,  and  even  if  the  money  had  been 
actually  paid,  this  circumstance  could  not  have  deprived 
the  unpaid  creditor  of  his  right  to  call  upon  the  legatee 
to  refund ;  Roper  on  Legacies,  (a)  The  case  was  no 
more  than  this,  that  the  devisee  and  executor  held  in 
his  hands  general  assets  to  pay  debts  and  legacies,  and 
that  he  had  mortgaged  the  estate,  but  told  the  mort- 
gagee there  was  a  lien  upon  it  for  a  certain  amount  of 
legacies.  This  was  a  mere  matter  of  arrangement  be- 
tween himself  and  the  legatees.  If  it  did  not  amount 
to  an  appropriation  (as  in  law  it  could  not),  the  execu- 
tor was  bound  to  apply  the  fund  in  the  ordinary  course; 
if  it  did,  still  the  creditor  was  entitled  to  have  his  debt 
paid  out  of  the  fund,  in  preference  to  the  claim  of  the 
legatees. 

Mr.  Temple^  in  reply,  submitted  that  here  was  a  spe- 
cific portion  of  the  estate  expressly  set  apart  for  the 

payment 
{a)  VoLi.  p.  598.  3d  ed. 
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payment  of  the  legatees,  and  constituting  them  pro  tanto  18S9. 
owners  of  the  estate.  It  was  a  formal  contract  entered 
into  with  the  purchaser,  that  a  portion  of  the  property 
should  be  applied  in  satisfaction  of  their  claims.  The 
decision  of  the  Vice-Chancellor  in  Johnson  v.  Kennett 
had  been  cited  with  approbation  by  Sir  Edward  Sug- 
den  {a) ;  and  the  principle  of  the  decision  was  left  un- 
touchedi  notwithstanding  the  reversal  by  Lord  Lyndhurst. 


7%^  Lord  Chancellor.  Jlfoyai. 

The  course  which  has  been  adopted  in  the  progress 
of  the  cause  has  given  to  this  case  an  appearance  of 
complexity  that  does  not  really  belong  to  it.  The  pecu- 
liarity is,  that  the  bill  being  filed  by  a  legatee  whose 
legacy  is  charged  on  the  real  estate,  and  the  question 
being  between  the  legatee  and  the  mortgagee,  the 
parties  to  the  suit  waived  all  the  accounts;  and  the  result 
is,  that  so  far  as  creditors  are  concerned,  the  suit  is 
concluded,  and  that  there  is  now  no  mode  of  ascertain- 
ing whether,  besides  this  property  in  mortgage,  there 
are  any  other  means  of  paying  the  debts. 

• 

The  state  of  circumstances  appeared  to  be  this ;  -^ 
the  Master  found  a  debt  due  to  the  bond  creditor,  and 
a  sum  of  money  due  to  the  annuitant  for  arrears  of  her 
annuity,  and  a  considerable  sum  of  money  due  to  the 
legatee.  The  estate  was  sold  by  consent,  and  a  certain 
sum,  not  sufficient,  however,  to  pay  off  the  debts,  legacies, 
and  mortgage,  was  realised  by  the  sale ;  and  when  the 
cause  came  on  before  the  Master  of  the  Rolls  for  fur- 
ther directions,  the  question  was,  how  he  was  to  arrange 
the  claims  of  these  several  parties  to  the  fund  which 
had  beeti  so  realised. 

The 

(a)  12  Sugd.  V.  Sf  P.  p.  39.  9th  ed. 
Ff  3 
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The  principle  of  the  decretal  order  then  made,  was 
to  consider  the  mortgagee's  title  as  good  against  all 
parties  except  those  who  were  specially  reserved  in  the 
mortgage  deed.  The  mortgage  was  made  subject  to  the 
Plaintiff's  legacy  and  to  the  widow's  annuity.  Of 
course,  therefore,  the  proceeds  of  the  estate  were  liable 
to  pay  the  amount  of  that  legacy  and  of  that  annuity ; 
and  then  the  question  arose,  bow  was  the  creditor  to  be 
provided  for?  There  was  nothing  coming  from  the 
testator's  assets  except  that  which  was  deducted  from 
the  mortgagee's  title  on  account  of  the  legacy  and  an- 
nuity excepted  in  her  mortgage.  The  Master  of  the 
Rolls  considered  that  as  a  part,  and  the  only  available 
part,  of  the  testator's  estate ;  nothing  in  fact  remaining 
to  be  administered  but  that  which  was  excepted  from 
the  mortgage.  If  that  was  the  correct  view  of  the  case, 
there  could  be  no  doubt  that  the  creditor  ought  to  be 
paid  out  of  it;  and  therefore  the  real  question  comes 
to  be,  whether  the  mortgagee  has  or  has  not  a  good 
title  as  against  the  creditor. 


On  the  part  of  the  Plaintiff  it  was  contended,  that 
there  ought  to  be  deducted  from  the  mortgagee's  secu- 
rity, not  only  the  amount  of  the  legacy  and  the  value 
of  the  annuity,  but  also  the  amount  of  what  was  due 
to  the  creditor;  so  that,  in  paying  the  creditor,  you 
give  the  legatee  a  claim  to  the  extent  of  his  legacy 
as  against  the  mortgaged  estate.  In  support  of  that 
argument  two  cases  were  relied  upon,  being  supposed 
to  establish  the  proposition  that,  under  the  circum- 
stances of  this  case,  a  mortgagee  is  bound  to  see  to 
the  application  of  his  mortgage  money.  With  respect 
to  Watkins  v.  Cheek  (a),  which  was  one  of  the  cases, 
it  is  only  necessary  to  observe  that  the  ground  on  which 

Sir 

(a)  2  Sim,  ^  S,  199. 


Eland. 
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Sir  John  Leach  rested  his  decision  is  wholly  inapplicable        18S9. 

here.     Whether  the  circumstances  of  that  case  were     "^^^"^^ 

Eland 

suflBciently  strong  to  justify  the  conclusion  at  which  the  _  v. 
learned  Judge  arrived,  it  is  not  material  to  consider, 
the  question  being  only  as  to  the  principle  upon  which 
Sir  John  Leach  proceeded.  Now,  the  principle  of  that 
decision  is  one  which  has  been  long  established,  and 
which  does  not,  in  the  least,  interfere  with  the  rule  that, 
where  the  debts  are  charged  generally,  the  purchaser 
or  mortgagee  is  not  bound  to  see  to  the  application  of 
the  money  —  a  rule  introduced  from  the  peculiarity  and 
necessity  of  the  case.  That  rule,  however,  is  subject  to 
this  obvious  exception,  that  if  the  mortgagee  or  pur- 
chaser is  party  to  a  breach  of  trust,  it  can  afford  him  no 
protection.  One  obvious  example  is,  where  a  devisee 
has  a  right  to  sell,  but  he  sells  to  pay  his  own  debt, 
which  is  a  manifest  breach  of  trust,  and  the  party  who 
concurs  in  the  sale  is  aware,  or  has  notice,  of  the  fact 
that  such  is  its  object. 

That  is  the  whole  of  the  principle  laid  down  in  Wat'- 
kins  V.  Cheek  ;  and  whether  the  facts  in  that  case  were 
strong  enough  to  support  the  decision  is  a  different  and 
not  now  a  material  question.  It  is  only  necessary  to 
refer  to  two  or  three  sentences  in  the  judgment  to  shew 
that  such  was  the  principle.  [His  Lordship  here  read 
part  of  Sir  John  Leach's  judgment,  and  proceeded :  — ] 
That  case,  therefore,  would  be  a  very  good  authority 
here,  provided  the  present  case  afforded  evidence  of  the 
mortgagee  being  party  to  a  breach  of  trust  committed 
by  the  devisee* 

The  other  case  cited  was  Johnson  v.  Kennett  (a), 
which,  no  doubt,  would  carry  the  doctrine  a  great  deal 

further ; 

(ri)  6  Sim.  5S4. 
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18S9.  further;  for  there  was  no  evidence  in  that  case  of  anj 
breach  of  trust  But  then  the  purchasers  had  reasoD 
to  believe,  from  the  nature  of  the  transaction  itself  that 
the  debts  had  been  paid  off;  and  being  of  that  opinion 
upon  the  evidence,  the  Vice-Chancellor  considered  that 
the  case  was  the  same  as  if  nothing  but  legacies  had 
been  originally  charged ;  in  which  case,  not  being  pro* 
tected  by  an  immediate  charge  of  debts,  the  parchaser 
would  not  be  exonerated  from  his  liability  to  see  the 
money  properly  applied. 

If  that  doctrine  had  been  supported,  it  would  have 
gone  far  to  destroy  the  rule  altogether ;  because,  before 
it  can  come  to  that,  the  mortgagee  must  (and  if  he 
is  to  be  liable  he  must  in  every  case)  go  into  an  in* 
vestigation  of  the  fact  of  how  far  the  debts  have  been 
discharged,  —  exactly  that  liability  to  which  the  law 
considers  that  he  should  not  be  subjected.  That  was 
one  of  the  two  grounds  on  which  the  Vice-Chancellor 
rested  his  judgment  in  Johnson  v.  Kennett^  viz.  that  the 
transaction  afforded  evidence  that  all  the  debts  bad 
been  paid ;  the  other  being  that,  from  the  form  of  the 
conveyance,  it  appeared  that  the  party  who  sold  was 
dealing  with  the  purchasers  as  owner  of  the  estate.  The 
latter  ground  is  manifestly  untenable.  What  evidence 
is  it  of  a  breach  of  trust  that  a  party  having  such  an 
estate,  subject  to  such  a  charge,  sells  the  estate  as  his 
own  ?  He  is  in  truth  the  owner,  subject  to  a  charge ; 
and  it  is  his  duty  to  satisfy  the  debts,  which  the  sale 
may  be  the  very  means  of  enabling  him  to  do. 

When«7bA«50ti  v.  Kennett  was  brought  by  appeal  before 
ljoxALnpfidhurst{ja)i  his  Lordship  reversed  the  decree^and 
observed  that  the  rule  of  a  purchaser  being  protected 

from 

(a)  3  Miflne  <$•  Keen^62i. 
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from  seeing  to  the  application  of  his  purchase  money  by 
a  general  charge  of  debts  and  legacies  had  reference  to 
the  state  of  things  at  the  death  of  the  testator;  and  that, 
if  the  debts  were  afterwards  paid,  leaving  the  legacies 
charged^  that  could  not  vary  the  rule.  I  entirely  con- 
cur in  that  opinion ;  otherwise  the  mortgagee  must,  in 
every  case  in  which  there  is  a  charge  of  legacies,  take 
upon  himself  to  investigate  and  ascertain  whether  the 
debts  have  beien  paid  or  not. 


18S9. 


Taking,  then,  Watkins  v*  Cheek  as  proceeding  upon 
the  ground  of  fraud,  and  taking  Johnson  v.  Kennetty  de- 
cided by  Lord  LyndJiurst  on  appeal,  as  maintaining  and 
not  impeaching  the  rule,  I  have  no  doubt  that  the  rule 
rests  exactly  as  it  did  before  those  cases  were  deter- 
mined, and  has  not  been  shaken  by  either  of  them. 


The  present  is  the  case  of  a  devise  subject  to  the  pay- 
ment of  debts  and  legacies;  and,  according  to  the 
Master*s  report,  here  is  a  debt  not  paid.  How  then 
does  the  case  stand?  .  According  to  the  decision,  the 
mortgagee  has  a  right  to  hold  the  estate  discharged  of 
any  obligation  to  see  to  the  application  of  the  purchase 
money,  except  in  so  far  as  she  by  her  own  deed  under- 
takes to  be  responsible.  She  is  only  purchaser  of  so 
much  of  the  estate  as  may  remain  after  payment  of  the 
annuity  and  legacies, —  and  there  is  no  dispute  as  to  her 
being  liable  to  that  extent, — while  she  is  protected  from 
seeing  to  the  application  of  the  mortgage  money  beyond. 
If  so,  she  is  then  entitled  to  the  whole  of  the  proceeds 
of  the  estate  as  his  security,  tdtra  the  amount  of  the 
excepted  legacies ;  and  that  amount  has  been  deducted ; 
and  so  far  the  mortgagee  is  safe  from  any  other  claim. 

Can  there  then  be  any  doubt  with  respect  to  the 
portion  that  is  left?     What  is  the  sum  which  is  so  de- 
ducted ? 
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ducted  ?  It  is  so  much  of  the  testator's  estate  still  un- 
administered.  The  amount  so  deducted  is  the  measure 
of  what  the  mortgagee  did  not  get  a  good  title  to:  it 
remains,  therefore,  as  part  of  the  estate,  and  if  so,  must 
be  dealt  with  as  such.  This  is  not  even  a  case  in  which 
a  creditor  is  seeking  to  call  back  a  legacy  previously 
paid  ;  but  the  ^urt  gets  into  its  own  possession  a  por- 
tion of  the  estate  unadministered. 


Whether  the  legatees  have  sustained  a  loss  is  a  ques- 
tion which,  from  the  frame  and  course  of  the  proceed- 
ings, cannot  be  considered  now.  This  legatee,  indeed, 
is  not  paid ;  but,  according  to  the  mode  in  which  the 
estate  is  to  be  administered  under  the  order,  his  rights 
are  preserved ;  for  the  order  gives  him  all  that  portion 
of  the  testator's  unadministered  estate  which  is  not  re- 
quired for  the  purpose  of  paying  the  creditor,  and  he 
was  not  entitled  to  more. 

The  appeal  must  be  dismissed  with  costs,  (a) 


(a)  See    Rogers    v.    Rogers,      tetn,  1  Keen ^206.;  and  BaU  ?. 
6  Sim,  364. ;   Braiihwaite  v.  Bru      Harris,  p.  264.,  supreL 


CASES  IN  CHANCERY.  4S1 

1840. 


MILES  V.  PRESLAND.  ,84o. 

March  3. 1 1. 

And  in  the  Matter  of  F.  W.  COE,  a  Judgment  Creditor 
of  H.  M.,'  one  of  the  Defendants  in  the  above-men- 
tioned Cause. 

TtjrR.  HALLETT,  on  behalf  of  the  judgment  credi-  A  Judge  of 
tor,  made  an  application  at  the  Rolls,  under  the  1  &  chancery  is 

2  Vici.  c.  1 10.  5. 14.,  for  an  order  niH  to  charge  the  fifth  "2' "  "^"^^ 

of  one  of  the 
share  of  the  Defendant  H,  M.  of  and  in  certain  sums  of  Superior 

government  stock   standing  in  the  name  of  the  Ac-  ^^I^-^L^ 

oountant-General  of  the  Court,  to  the  credit  of  the  cause,  within  the 

with  the  payment  of  a  sum  of  money,  being  the  amount  ^^^^^nth 

for  which  judgment  was  signed  against  the  Defendant  section  of  the 

//•  M^  at  the  suit  of  the  said  F.  W.  Coe  in  the  Court  c.  iio. 
of  Exchequer  of  Pleas,  and  interest  thereon. 

The  Master  of  the  Rolls  expressed  a  doubt  as  to 
his  having  power  under  the  statute  to  make  such  an 
order;  but,  upon  its  being  suggested  to  him  that  the 
Vice-Chancellor  had  made  a  like  order  under  similar 
circumstances,  his  Lordship  said  he  would  look  into  the 
act  of  parliament  On  a  subsequent  day,  his  Lordship 
stated  that  he  had  read  the  act,  and  had  also  ascertained 
that  the  Vice-Chancellor  had  made  an  order  in  a  similar 
case,  but  that  he  still  doubted  the  jurisdiction ;  and  he 
requested  that  the  motion  might  be  made  before  the 
Lord  Chancellor,  (a) 

Mr.  Hallett  accordingly  renewed  the  application,  be- 
fore the  Lord  Chancellor,  and  submitted  that  the  dif- 
ferent Judges  of  the  Court  of  Chancery  had  power  to 

make 
(a)  Now  reported  2  Beav,  500. 
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Miles 

V, 

Pheslano. 


make  orders  under  the  fourteenth  section  of  the  act 
The  power  to  make  the  order  was  given  by  that  section 
to  "  a  Judge  of  one  the  superior  courts  at  Westminster,^ 
and  was  not  confined  to  the  Judges  of  the  superior 
courts  oflav)  at  Westminster  ;  and  the  Court  of  Chancery 
clearly  came  within  the  descripition  of  "  one  of  the  su- 
perior courts  at  Westminster,^^  being  one  of  the  superior 
courts  among  which  the  jurisdiction  of  the  one  original 
supreme  court  of  justice  in  this  country,  the  Aula  BegiOf 
was  divided,  {a)     The  Court  of  Chancery  was,  in  fact, 
a  common  law  court  as  well  as  a  Court  of  Equi^; 
and,  although  it  had  been  doubted  whether  the  Master 
of  the  Rolls  had  any  jurisdiction  on  the  common  law 
side  of  the  Court,  there  was  no  doubt  as  to  the  Lord 
Chancellor  having  such  a  jurisdiction.     If  the  Judges 
of  the  Court  of  Chancery  could  not  make  orders  under 
the  fourteenth  section,  the  Accountant-General  of  that 
Court  would  take  no  notice  of  an  order'  made  by  any  of 
the  common  law  Judges,  so  that  the  party  obtaining  a 
judgment  must  first  get  an  order  from  a  common  law 
Judge  under  the  fourteenth  section,  and  then  come  to 
Chancery  for  a  further  order  or  decree  upon  petition 
or  bill ;  and  as  judgments  were  frequently  for  very  small 
sums,  such  a  course  of  proceeding  would  entail  a  heavy 
expense  upon  creditors.     The  eighteenth  section  of  the 
act  might  seem  unfavourable  to  the  construction  con- 
tended for,  but  that  gave  jurisdiction  merely  in  cases 
not  provided  for  by  the  prior  sections.     Mr.  HaUett 
also  cited  two  cases  before  the  Vice- Chancel  lor  in  which 
similar  orders  had  been  made. 


His  Lordship,  on  reading  the  fourteenth  and  eighteenth 
sections,  said,  that  he  considered  the  objection  of  the 
Master  of  the   Rolls   to   be  well   founded  ;    but  that« 

before 

(a)  3  Bkich»  Comnu  37 — 47* 
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before  deciding  the  point,  he  would  speak  to  the  Master        1840. 

of  the  Rolls  and  the  Vice-Chancel  lor  on  the  subject.  ^^^^"^^ 

''  Miles 

Presland. 
T^ii^LoRD  Chancellor  stated  that  he  bad  consulted  March  ii. 
with  the  Master  of  the  Rolls  and  Vice-Chancellor,  and 
that  they  all  were  of  opinion  that  the  Judges  of  the  Court 
of  Chancery  had  no  jurisdiction  to  make  orders  upon 
judgments  under  the  1  &  2  Vict.  r.  110.  s.  14.,  and  that 
the  application  should  be  made  to  one  of  the  common-law 
Judges  of  the  superior  courts  at  Westminster.  His  Lord- 
ship added,  that  although  the  Vice- Chancellor  had  made 
such  orders,  his  Honour's  attention  had  not  at  the  time 
been  called  to  the  objection,  {a) 

(a)  By  the  late   statute,  3  &  of  the  Court  of  Chancery,  or 

4  Vi(^.  c,  82.  «.  1.,  the  Judges  of  the  Accountant-General  of  the 

the  niperior  courts  at  Weitmin-'  Court  of  Exchequer,  in  which 

9ter  are  authorized  to  make  or-  the  judgment  debtor  has  an  in- 

ders  as  to  any  stock,  funds,  an-  tercst,  in  like  manner  as  if  the 

Duities,  or  shares,  standing  in  the  same  had  been  standing  in  the 

name  of  the  Accountant-General  name  of  a  trustee  for  him. 


BACON  V.  JONES.  ^  ,  ^s^^- 

Ju/ylJ.24.86. 

THIS  suit  was  instituted   in  the  month  of  August  ^"^,*^"'' 
°         1835  a  pa- 
1835,  for  the  purpose  of  establishing  the  Plaintiffs'  tentee  filed  a 

exclusive  right  to  a  patent  for  the  manufacture  of  a  gas-  ^^  aUeged  kl" 

lamp  fnngement  of 
his  patent, 
and  the  Defendant  having  by  his  answer  denied  the  validity  of  the  patent,  and  also 
the  fact  of  the  alleged  infringement,  the  PlaintiflT  made  no  interlocutory  application 
for  an  injunction,  but  went  into  evidence  in  support  of  his  case,  and  in  May  183!> 
brought  the  cause  to  a  hearing.  The  Master  of  the  Rolls,  being  of  opinion  that  the 
Plaintiff,  upon  the  evidence,  had  not  made  out  a  case  which  would  have  supported 
an  injunction  if  applied  for  in  the  interlocutory  stage,  refused  to  give  him  an 
opportunity  of  establishing  his  title  at  law  by  retaining  the  bill,  with  liberty  to  bring 
an  action ;  and  dismissed  the  bill  with  costs ;  and  the  Lord  Chancellor,  on  ap|>eal, 
affirmed  this  decision. 

Consideration  of  the  principles  and  practice  of  the  Court  in  granting  injunctions 
in  patent  cases,  upon  interlocutory  motions  and  at  the  hearing. 
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]  839.  lamp  burner  of  an  improved  construction,  called  ^  Tbe 
Patent  Double  Cone  Gas-bumer.**  The  bill  alleged  tbat 
from  tbe  time  of  tbe  granting  of  the  letters  patent,  which 
were  dated  the  2d  of  Jub/  1829,  until  the  acts  of  infringe- 
ment complained  of,  tbe  Plaintiflfs,  or  those  under  whom 
they  claimed,  had  been  in  the  sole  and  undisturbed  en- 
joyment of  the  patent  right ;  but  that  the  Defendants  had 
recently  infringed  the  patent  by  manufacturing  and  sell- 
ing gas-burners  constructed  on  the  same  principle,  and 
which  were  counterfeits  or  imitations  of  the  gas-bumen 
of  the  Plaintiffs;  and  it  prayed  that  the  Defendants 
might  account  for  the  profits  which  they  had  made  by 
the  sale  of  burners  so  piratically  manufactured,  and 
might  be  perpetually  restrained  by  injunction  from  in- 
fringing the  patent  in  future. 

Afler  the  bill  was  on  the  file,  the  Haintifls  did  not 
apply  for  any  interlocutory  injunction;  but  upon  the 
answers  coming  in,  denying  the  validity  of  the  patent 
and  the  fact  of  the  alleged  infringement,  they  filed  a 
replication,  and  went  into  evidence  to  prove  the  origi- 
nality and  usefulness  of  the  patent  invention,  and  the 
acts  of  alleged  piracy  with  which  they  sought  to  fix 
the  Defendants.  They  afterwards  brought  on  the  cause 
to  a  hearing,  when  the  Master  of  the  Rolls  made  a 
decree  dismissing  the  bill  with  costs. 

The  Plaintiffs  now  appealed  against  that  decree. 

Tbe  nature  of  the  invention  and  the  particular  cir- 
cumstances of  the  case  are  stated  in  detail  in  Mr.  Beof- 
van's  report,  upon  the  hearing  of  the  cause  in  the  Court 
below,  (a)    But  from  the  view  taken  by  the  Liord  Chan- 
cellor 

{a)  BaconY,  Spottiswoode,  Bo"     was   in    the  second    of   these 
con  V.  Jonet^  1  Beav,  582.    The      causes  only, 
appeal  to  the  Lord  Chancellor 
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oellor  in  bis  judgment,  it  becomes  unnecessary  to  refer        1839. 
to  them  particularly. 


Bacon 

Mr.  Richards^  Mr.  James  Parker^  and  Mr.  Johnes^  for       Jo>«»«- 
the  appeal. 

Mr.  Wigram  and  Mr.  Simons^  in  support  of  the  decree. 

Upon  the  argument  of  the  appeal,  three  questions 
were  made;  first,  whether  the  patent,  being  for  a  prin- 
ciple, was  not  void  upon  that  ground ;  secondly,  assum- 
ing the  patent  to  be  good,  whether  there  had  in  fact 
been  any  infringement,  the  burner  of  the  Defendants 
being,  as  was  contended,  of  a  totally  different  construc- 
tion firom  that  of  the  Plaintiffs;  and  thirdly,  whether 
the  Plaintiffs,  by  omitting  for  the  four  years  during 
which  their  bill  was  on  the  file  to  apply  for  an  inter- 
locutory injunction,  had  not  absolutely  deprived  them- 
selves of  the  right  to  ask  for  relief  at  the  hearing,  it 
being  contended  that  the  injunction  could  only  proceed 
upon  the  foundation  of  a  legal  title,  which  title  had  not 
yet  been  established,  and  that  an  account  was  only 
given  as  incident  and  consequential  to  the  injunction. 
With  reference  to  the  third  point,  upon  which  the 
Lord  Chancellor's  judgment  entirely  turned,  the  follow- 
ing cases  were  referred  to ;  Jesus  College  v.  Bloome  (a). 
Smith  V.  Cooke  (i),  Turner  v.  Winter  (c).  The  Univer- 
sities of  Oxford  and  Cambridge  v.  Richardson  (rf),  Baskett 
V.  Parsons  (^),  Barry  v.  Barry  {g\  Baily  v.  Taylor  (A), 
Crosley  v.  The  Derby  Gas  Light  Company  (j).  Millings 
ton  V.  Fox.  {k) 

The. 

(a)  3  Atk.  362.   Amb,  54.  (g)  lJ.4r  W.651. 

(b)  3  Atk.  378.  (A)  1  Ruts,  4r  Afylne,  73. 

(c)  1  T.  R.  602.  (i)  4  i\fj/lne  <$•  Keen,  72.;  and 
(J)  6  Fet.  689.  3  Mi/ine  <$•  Craig,493, 

{e)  Stated  in  6  Ves,  699.;  and         (k)  3  Mylne  4  Craig,  338. 
tee  p.  707. 
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The  Plaintifls  insisted  that,  if  the  evidence  was  not 
sufficiently  strong  to  entitle  them  at  once  to  a  perpetual 
injunction,  yet  at  all  events  the  bill  ought  to  be  retained 
for  a  year,  with  liberty  to  bring  an  action  at  law  in  the 
mean  time. 


The  Lord  Chancellor. 

The  jurisdiction  of  this  Court  is  founded  upon  legal 
rights :  the  plaintiff  coming  into  this  Court  on  the  as- 
sumption that  he  has  the  legal  right,  and  the  Court 
granting  its  assistance  upon  that  ground* 

When  a  party  applies  for  the  aid  of  the  Court,  the 
application  for  an  injunction  is  made  either  during  the 
progress  of  the  suit,  or  at  the  hearing;  and  in  both 
cases,  I  apprehend,  great  latitude  and  discretion  are 
allowed  to  the  Court  in  dealing  with  the  applicadoo* 
When  the  application  is  for  an  interlocutory  injunction, 
several  courses  are  open :  the  Court  may  at  once  grant 
the  injunction,  simpliciter^  without  more — a  course  which, 
though  perfectly  competent  to  the  Court,  is  not  very 
likely  to  be  taken  where  the  Defendant  raises  a  question 
as  to  the  validity  of  the  Plaintiff's  title ;  or  it  may  fol- 
low the  more  usual,  and,  as  I  apprehend,  more  whole- 
some practice  in  such  a  case,  of  either  granting  an  in- 
junction, and  at  the  same  time  directing  the  Plaintiff  to 
proceed  to  establish  his  legal  title,  or  of  requiring  him 
first  to  establish  his  title  at  law,  and  suspending  the 
grant  of  the  injunction  until  the  result  of  the  legal  in- 
vestigation has  been  ascertained,  the  Defendant  in  the 
mean  time  keeping  an  account.     Which  of  these  several 
courses  ought  to  be  taken,  must  depend  entirely  upon  the 

discretion  of  the  Court,  according  to  the  case  made. 

• 
When  the  cause  comes  to  a  hearing,  the  Cdurt  has 
also  a  large  latitude  left  to  it ;  and  I  am  far  from  saying 

that 
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that  a  case  may  not  arise  in  which,  even  at  that  stage,  IB39* 
the  Court  will  be  of  opinion  that  the  injunction  may 
properly  be  granted  without  having  recourse  to  a  trial 
at  law.  The  conduct  and  dealings  of  the  parties,  the 
frame  of  the  pleadings,  the  nature  of  the  patent-right, 
and  of  the  evidence  by  which  it  is  established, — these  and 
other  circumstances  may  combine  to  produce  such  a 
result;  although  this  is  certainly  not  very  likely  to 
happen,  and  I  am  not  aware  of  any  case  in  which  it  has 
happened.  Nevertheless,  it  is  a  course  unquestionably 
competent  to  the  Court,  provided  a  case  be  presented 
which  satisfies  the  mind  of  the  judge,  that  such  a  course, 
if  adopted,  will  do  justice  between  the  parties. 

Again,  the  Court  may,  at  the  hearing,  do  that  which 
is  the  more  ordinary  course;  it  may  retain  the  bill, 
giving  the  Plaintiff  the  opportunity  of  first  establishing 
his  right  at  law.  There  still  remains  a  third  course, 
the  propriety  of  which  must  also  depend  upon  the  circum- 
stances of  the  case,  that  of  at  once  dismissing  the  bill. 

With  respect  to  the  first  of  these  three  courses,  I 
think  it  will  hardly  be  contended  that  the  present  is  a 
case  in  which  the  Court  would  grant  a  perpetual  in- 
junction simpliciter.  And  the  only  question  which  I 
have  to  consider  (and  it  is  the  same  which  the  Master 
of  the  Rolls  stated  that  he  had  to  consider)  is,  whether 
this  is  a  case  in  which  the  Court  ought  to  retain  the  bill 
for  the  sake  of  giving  the  Plaintiffs  the  opportunity  of 
now  establishing  their  title  by  a  proceeding  at  law,  or 
whether  it  is  rot  a  case  in  which  the  Court  ought  to 
dismiss  it,  leaving  the  Plaintiffs  to  such  rights  at  law  as 
they  may  be  advised  to  assert. 

Generally  speaking,  a  plaintiff  who  brings  his  cause 

to  a  hearing  is  expected  to  bring  it  on  in  such  a  state 
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as  will  enable  the  Court  to  adjudicate  upon  it,  and  not 
in  a  state  in  which  the  only  course  open  is  to  suspend 
any  adjudication  until  the  party  has  had  an  opportunity 
of  establishing  his  title  by  proceedings  before  another 
tribunal.  And  I  think  the  Court  would  take  a  very 
improper  course^  if  it  were  to  listen  to  a  plaintiflp  who 
comes  forward  at  the  hearings  and  asks  to  have  his 
title  put  in  a  train  for  investigation,  without  stating  any 
satisfactory  reason  why  he  did  not  make  the  application 
at  an  earlier  stage.  When  he  comes  forward  upon 
an  interlocutory  motion,  the  Court  puts  the  parties  in 
the  way  of  having  their  legal  title  investigated  and 
ascertained ;  but  when  a  plaintiff  has  neglected  to  avail 
himself  of  the  opportunity  thus  afforded,  it  becomes  a 
mere  question  of  discretion,  how  far  the  Court  will 
assist  him  at  the  hearing,  or  whether  it  will  then  assist 
him  at  all. 


If,  indeed,  any  circumstances  had  occurred  to  deprive 
him  of  that  opportunity  in  the  progress  of  the  cause,  the 
question  might  have  been  different.  But  in  this  case 
I  have  not  heard  any  reason  suggested  why  the  plain 
and  ordinary  course  was  not  taken  by  the  Plaintiffs,  of 
previously  establishing  their  right  at  law.  They  might 
have  brought  their  action  before  filing  the  bill,  or  they 
might,  after  the  bill  was  on  the  file,  have  had  their  right 
put  in  a  train  for  trial.  Instead  of  that,  they  have  allowed 
the  suit  to  remain  perfectly  useless  to  them  for  the  last 
four  years.  They  knew  of  the  alleged  infringement  in 
the  month  of  August  1835;  and  from  that  time  till  the 
hearing  there  was  no  moment  at  which  they  might  not, 
by  applying  to  the  Court,  have  had  liberty  to  bring  an 
action  to  establish  their  title  at  law. 


It  is  obvious  that  such  a  line  of  proceeding  exposes  a 
defendant  to  inconveniences  which  are  by  no  means  ne- 
cessary 
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cessary  for  the  protection  of  the  plaintiff.  It  is  no  trifling 
grievance  to  a  defendant  to  have  a  Chancery  suit  hanging 
over  him  for  four  years,  in  which,  if  the  Court  shall  so 
determine  at  the  hearing,  he  will  have  to  account  for  all 
the  profits  he  has  been  making  during  the  intermediate 
period.  Is  a  defendant  to  be  subject  to  this  annoyance 
without  any  absolute  necessity,  or  even  any  proportionate 
advantage  to  his  adversary,  and  without  that  adversary 
being  able  to  shew  any  reason  why  he  did  not  apply 
at  an  earlier  time  ?  It  appears  to  me  that  it  would  be 
very  injurious  to  sanction  such  a  practice,  more  espe- 
cially when  I  can  find  no  case  in  which  the  Court  has 
thought  it  right  to  retain  a  bill,  simply  for  the  purpose 
of  enabling  a  plaintiff  to  do  that  which  these  Plaintiffs 
might  have  done  at  any  time  within  the  last  four  years. 

It  was  much  more  regular  and  proper  that  the  Plain- 
tiffs should  have  taken  steps  for  putting  the  legal  right 
in  a  course  of  trial.  Those  steps  they  have  not  chosen 
to  take ;  and  it  is  now  impossible  to  put  the  Defendants 
in  the  same  position  in  which  they  would  have  stood  if 
such  a  course  bad  been  originally  adopted. 

For  these  reasons  I  am  of  opinion,  that  the  Master 
of  the  Rolls,  finding  that  the  evidence  in  the  cause  was 
not  such  as  he  could  act  upon  with  safety,  came,  in  the 
exercise  of  his  discretion,  to  a  sound  conclusion,  when 
he  refused  to  grant  the  injunction  or  retain  this  bill. 

I  have  purposely  abstained  from  saying  any  thing  as 
to  the  legal  rights  of  the  parties,  because  I  do  not  think 
the  case  is  in  such  a  state  as  to  enable  me  to  adjudicate 
upon  it 

The  appeal  must  be  dismissed  with  costs. 
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Bacon 

V, 

Jones. 
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Majf  25. 

The  ordinary 
repairs  upon 
a  lunatic's 
real  estate, 
will  be  di- 
rected to  be 
borne  by  the 
personal 
estate;  but 
any  extraor- 
dinary outlay 
of  the  per- 
sonal estate 
on  the  land, 
should  rctuin 
its  character 
of  personalty. 


In  re  BADCOCK,  a  Lunatic. 

npmS  was  an  application  to  confirm  the  Master's 
report,   approving   of  certain    repairs  to  freehold 
houses,  the  property  of  the  hinatic,  at  the  expense  of  his 
personal  estate. 

Mr.  G.  A.  Youngy  on  the  part  of  the  next  of  kin,  ob- 
jected that  if  the  application  were  granted,  it  would  have 
the  effect  of  changing  personal  into  real  estate^  to  the 
advantage  of  the  heir  at  law,  and  the  prejudice  of  the 
next  of  kin ;  and  he  referred  to  a  case  of //*  re  HatTts^ 
9th  August  1827  (a),  where  money  having  been  expended 
in  rebuilding  a  farm  house,  the  amount  was  ordered  to 
be  considered  and  taken  as  a  charge  upon  the  lunatic's 
real  estate. 


77ie  Lord  Chancellor  said,  that  if  the  money  were 
laid  out  in  the  purchase  of  land,  or,  what  would  amount 
to  the  same  thing,  in  building  a  farm  house,  it  would 
be  right  that  the  sum  so  laid  out  should  retain  its 
character  of  personalty ;  but  the  case  before  him  was 
one  of  ordinary  and  necessary  repairs:  and  he  made 
the  order  as  prayed. 


(a)  Shelford  on  Lunacy^  p.  205. 
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In  re  WHITTAKER,  an  alleged  Lunatic.  May  25. 

T  N  this  case  two  petitions  were  presented,  praying  In  a  com- 

that  a  commission  of  lunacy  might  issue.     One  was  ?^"^'°?i,^^' 

the  petition  of  the  brother  of  the  alleged  lunatic,  the  brother  and 

other  that  of  his  wife;  and  each  asked  to  have   the  alleged  luna- 

carriage  of  the  commission.     The  fact  of  the  insanity  ^^^  ^^^  the 

,.  ,      ,  ,  .        ,    .  ,       carriage  of  the 

was  not  disputed,  the  only  question  being  as  to  the  commission, 

time  to  which  it  was  to  be  carried  back.  'Jlf  ^^^^, 

Chancellor 

gave  a  pre- 

Mr.  Wigram  and  Mr.  Piggott,  in  support  of  the  bro-  £oTher,  on^"" 
tber's   petition,  stated  that  the  unsoundness  of  mind  the  ground 
existed  antecedently  to  the  execution  of  a  will  which  particularcasc 

the  lunatic  had  made,  giving  benefits  to  his  wife,  and  the  wife  had 
1  I    •      !•  11  1        iT  in  an  interest  in 

that  their  client  would  be  able  to  prove  that  fact  upon  preventing  the 

the  inquisition,  if  he  were  entrusted  with  the  carriaire  of  P*"oofofthe 
*"     ,    ,  °  lunacy  being 

the  commission.  carried  back 

beyond  a  cer- 
tain period. 

Mr.  Spence  and  Mr.  Wood^  for  the  wife,  contended 
that  the  sole  object  of  the  brother  was  to  obtain  a 
sweeping  inquiry  at  the  expense  of  the  estate,  with 
a  view  to  establish  the  fact  of  the  lunacy  at  a  period 
overreaching  the  will,  so  as  to  get  rid  of  that  instru- 
ment by  a  side-wind ;  and  they  submitted  that,  accord- 
ing to  the  doctrine  laid  down  in  a  recent  case  (a),  the 
Court  would  look  only  to  the  interest  of  the  lunatic, 
and  not  suffer  a  parly  to  effect  any  indirect  and  col- 
lateral object,  for  his  own  benefit,  through  the  medium 
of  proceedings  in  the  lunacy. 

The 

n 

{a)  In  the  Matter  of  J.  B.,  1  Mjj^lne  ^  Craig^  538. 

Gg  3 


442 


CASES  IN  CHANCERY. 


1839. 


In  re 

WlIITTAKER. 


TJie  Lord  Chancellor  observed,  that  the  law 
required,  and  the  jury  were  bound  to  ascertain,  the 
period  at  which  the  lunacy  commenced.  The  wife, 
however,  who  denied  or  questioned  the  unsoundness  of 
her  husband's  mind  at  the  time  when  he  made  his  will, 
had  an  interest  in  not  carrying  the  lunacy  so  far  back  as 
the  date  of  the  will ;  and  as  the  affirmative  lay  with  the 
brother,  his  Lordship  was  of  opinion  that  he  should 
Iiave  the  carriage  of  the  commission. 


1839. 
June  19. 
Nov.  22. 


CHERRY  V.  BOULTBEE. 


rjlHE  facts  of  this  case  are  very  fully  stated  in  the 
"**  report  of  the  cause  upon  the  hearing  at  the 
Rolls  («),  and  they  are  also  shortly  recapitulated  in  the 


T.  being  in- 
debted to  his 
sister  C,  be- 
cmne  a  bank- 
nipt:  shortly  ,i     ,    .    i 
afterwards,  C.    Lord  Chancellor  s  judgment. 

made  her  will, 


and  thereby 
gave  certain 
sums  to  her 
trustees  and 
executors,  as 


The  Master  of  the   Rolls  having  decided  that  the 
Defendants,  the  executors  of  Catherine  Frances  Botdibee^ 
were  not  entitled  to  set  off  the  legacies  given  by  her 
visions  for  the  will  for  the  use  of  her  brother  Thomas  Botdthee,  an  un- 

bencfit  of  T.,    certificated  bankrupt,  against,  the  debt  due  from  him  to 
in  a  form  i       .  rt  •    i       i  i  •  i 

apparently  in-   her  at  the  time  of  his  bankruptcy,  an  appeal  was  brought 

^T^^t^  ^^-   against  that  decision, 
elude  the  o 

claims  of  cre- 
ditors.    She 
never  proved 
her  debt 
against  the 
bankrupt's 
estate,  and 


The  Solicitor^General  and  Mr.  Colcy  for  the  Plaintiff, 
in  support  of  the  decree. 

In 

{a)  2  Kceny5\% 


died  before  he 

obtained  his  certificate.    On  a  bill  by  the  assignee  against  the  executors  of  C,  for 

payment  of  the  money  bequeathed  for  the  use  of  the  bankrupt,  the  Lord  Chancellor 

held,  affirming  the  decree  of  the  Master  of  the  Rolls,  that  the  executors  were  not 

entitled  to  set  off  the  amount  of  the  unproved  debt  against  the  demand  of  the  as* 

signeet 
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In  all  cases  where  the  principle  of  set-off  has  been 
applied  in  this  Court,  from  Jeffs  v.  Wood  (a)  down- 
wards, with  the  single  exception  of  Ex  parte  Man  (5), 
which  is  of  questionable  authority,  this  material  circum- 
stance occurred,  which  at  once  entirely  distinguishes 
them  from  the  present  —  that,  at  the  time  of  the 
bankruptcy,  a  clear  case  of  set-off  existed  between  the 
parties,  which  the  fact  of  the  supervening  bankruptcy 
was  not  permitted  to  alter  or  affect.  Here  there  was 
a  debt  due  to  Catherine  from  her  brother  Thomas^ 
but  nothing  was  ever  due  to  Thomas  from  her  or  her 
estate,  and  no  dealing  or  circumstance  took  place  in 
respect  of  which  such  a  debt,  either  perfect  or  in- 
choate, could  possibly  arise.  Catherine  never  proved 
her  debt  against  the  bankrupt's  estate.  Her  object  in 
giving  the  legacies  evidently  was  to  secure  a  personal 
provision  for  her  brother ;  and  if  she  had  lived  until 
after  he  obtained  his  certificate,  that  object  would  have 
been  accomplished;  but  she  never  could  intend  that 
the  debt  due  from  him  was  to  be  set  off  against  the 
benefits  given  him  by  her  will ;  because  that  would  in 
effect  be  to  render  the  provision  nugatory,  and  defeat 
the  very  end  she  had  in  view. 


1839. 


Chebby 

V. 
BOULTBEE. 


It  is  impossible  to  maintain  that  if  the  bankrupt  bad 
obtained  his  certificate  he  must  still  have  discharged 
the  debt  (which,  in  fact,  the  bankruptcy  had  barred), 
before  claiming  payment  of  the  legacies ;  and  until  that 
time  arrived,  the  assignee,  who  represents  the  bankrupt, 
with  all  his  rights  and  liabilities,  cannot  stand  in  a  less 
favourable  position.  Observe  the  situation  of  the 
parties  at  the  death  of  the  testatrix :  the  right  of  the 
assignee  to  the  legacies  depended  on  the  operation  of 
the  bargain  and  sale,  which,  at  the  time  of  its  exe- 
cution 


{a)  2  P.  Wms,  128, 


{b)  Mont.  ^  Mac.  210. 
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cution,  passed  not  only  all  the  then  present,  but  all  the 
after-acquired,  personal  estate  of  the  bankrupt,  including 
the  legacies  in  question,  which,  however,  came  to  him, 
unlike  the  property  vesting  at  the  bankruptcy,  un- 
clogged  and  unaffected  by  any  equities  whatever. 

Mr.  JVigram  and  Mr.  Lqftus  Wigt'am^  in  support  of 
the  appeal. 

Every  principle  of  natural  justice  is  in  favour  of  the 
Defendants*  claim ;  the  proposition  on  the  other  side 
being  that,  whereas  this  legacy  is  to  come  out  of  the 
testatrix's  estate,  and  a  sum  per  contra  is  due  to  that 
estate  from  the  estate  of  the  bankrupt,  the  assignee  is 
to  take  the  legacy  in  full,  and  yet  keep  the  property  in 
his  hands,  without  any  deduction  on  account  of  the 
debt.  This  never  can  be  in  accordance  with  the 
maxim,  that  he  that  will  have  equity  must  do  equity. 

The  question  then  is,  first,  whether  the  Defendants' 
claim  is  opposed  to  any  rule  or  principle  of  law ;  and, 
secondly,  if  it  be  not,  whether  there  was  any  thing  in  the 
intention  of  this  testatrix,  as  evidenced  by  her  will, 
which  should  lead  to  an  opposite  conclusion. 

Upon  the  first  point,  it  is  perfectly  settled  that,  if  the 
testatrix  had  died  before  the  bankruptcy,  the  doctrine 
of  set-off  would  clearly  have  applied;  a  doctrine  not 
originating,  as  has  been  supposed,  in  the  provisions  of 
the  bankrupt  acts,  which  relate  to  the  case  of  mutual 
debts  and  credits,  and  were  only  intended  to  extend  the 
jurisdiction  at  law,  but  introduced  long  before  into  this 
Court,  in  consonance  with  the  principles  of  natural  equitv: 
Jeffs   v.    Wood{a\  Ranking  v.   Barnard  {b\   Richards 

v.  Richards 


(a)  2  P.  Wvis,  128. 


[b)  5  Mad,  52. 
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V.  Richards,  {a)  In  Ex  parte  Blagden  (i),  which  was 
referred  to  in  the  Court  below  as  an  authority  for  the 
Plaintiff,  and  where  it  was  decided  that  the  debt  due 
from  a  bankrupt  to  a  married  woman  dum  sola,  could 
not,  in  bankruptcy,  be  set  off  against  a  debt  due  from 
her  husband  to  the  bankrupt,  Lord  EldorCs  judgment 
proceeds  on  the  ground  that  the  right  to  receive  and 
the  liability  to  pay  were  not  in  the  same  parties ;  but  his 
Lordship  there  expressly  recognised  the  principle  that 
assignees  in  bankruptcy  take  subject  to  all  the  equities 
which  would  have  attached  upon  the  bankrupt  in  case  he 
had  continued  solvent ;  and  in  Ex  parte  Hanson  (c)  the 
same  doctrine  is  laid  down  by  Lord  Ershine.  This 
Court  has  lately  gone  so  far  as  to  apply  the  principle  to 
a  case  where  a  person  who  had  covenanted  to  settle  a 
sum  of  money,  in  trust  for  himself  for  life,  with  re- 
mainders for  the  benefit  of  his  wife  and  children,  having 
afterwards  become  a  bankrupt,  the  trustees  proved 
against  his  estate  for  the  amount,  and  were  then  allowed 
to  retain  the  interest  accruing  upon  the  dividend  reco- 
vered under  such  proof,  until  the  whole  fund  should  be 
replaced,  without  making  any  payment  to  the  assignees 
in  respect  of  the  life  interest  of  the  bankrupt :  Ex  parte 
Tnrpitu  (d)  This  case,  which  only  followed  out  the 
doctrines  laid  down  by  Sir  TV,  Grant  in  Priddy  v. 
liose{e\  was  not,  strictly  speaking,  a  case  of  set-off, 
but  rather  of  stoppage  or  retainer,  and  was  grounded 
on  the  equity  to  which  the  husband  was  subject,  that 
he  should  derive  no  benefit  from  his  contract  until  he 
had  fulfilled  that  which  he  had  stipulated  to  do  on  his 
part:    precisely  the  same   principle  applies  here.     In 

Ex  parte 


{a)  9  Price,  219, 

(b)  19  Vcs,  465.;  and  2  Rose, 
249. 

(c)  12  yet.  3^6. 

(d)  Mont.  44.1. 


{e)  3  Meriv,  86. ;  and  see  also 
Ex  parte  Graham,  3  Vex,  ^  B, 
130.;  Ex  parte  liebb,  J  9  Vei, 
2S:2. ;  Ex  parte  Bignotd^  2  Mad, 
470. 
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]  8S9.        Ex  parte  CyFerraU  (a),  executors  were  held  to  be  en- 
titled to  set  off  one  moiety  of  a  legacy  given  by  the 
V.  testator  to  the  bankrupt's  wife  against  a  debt  due  to 

BouLTBEE.  ^fjgj,.  testator  from  the  bankrupt,  and  the  other  moiety 
was  ordered  to  be  put  in  settlement  The  decision 
of  the  Vice  Chancellor  in  Ex  parte  Man  is  directly 
in  point,  the  case  being,  in  fact,  identical  with  the  present, 
with  this  immaterial  difference  only,  that  the  will  there 
bore  date  before,  whereas  here  it  was  made  a  few  days 
after  the  bankruptcy.  The  present  is  a  peculiarly  strong 
case,  because  it  is  the  very  circumstance  of  this  debt  not 
having  been  paid  which  has  occasioned  the  deficiency 
of  assets  to  satisfy  the  legacies  in  full. 

Upon  the  second  point  there  is  not  the  slightest  trace 
of  any  thing  indicating  an  intention,  on  the  part  of  the 
testatrix,  unfavourable  to  the  application  of  a  set-ofi*. 
Her  will  was  made  only  a  few  days  subsequently  to  the 
bankruptcy ;  and  there  is  no  evidence  to  shew  that  she 
knew  any  thing  of  that  event,  or  had  it  or  its  l^al 
consequences  at  all  in  contemplation  at  the  time  when 
she  diiected  the  provisions  in  it  to  be  made  in  her 
brother's  favour.  The  question  must,  therefore,  be 
determined  solely  upon  general  principles. 

The  Solicitor^Generalj  in  reply. 


Nov-  22.  The  Lord  Chancellor. 

Prior  to  the  month  of  November  1821,  Thomas 
Boultbee  was  indebted  to  his  sister  Catherine  Frances 
Botdtbee.  In  November  1821,  a  commission  of  bank- 
ruptcy issued  pgainst  Thomas  Botdtbee^  under  which  the 

Plaintiff 

(fl)  1  Gl.  4-  J«Wt  347, 
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Plaintiff  is  assignee.  Catherine  Frances  Botdtbee  did  not 
prove  any  debt  under  this  commission. 

In  December  1821,  Catherine  F.  Botdtbee  made  her 
will,  and  bequeathed  to  trustees  for  Thomas  Boult^ 
beCf  a  sum  exceeding  the  amount  of  the  debt  due  to 
her  from  him,  and  attempted  to  secure  it  to  him,  by 
providing  that  it  should  not  be  anticipated  or  assigned 
by  him,  or  be  liable  to  his  debts. 

Catherine  died  in  January  1823,  and  Thomas  died  in 
December  1833,  never  having  obtained  his  certificate. 
The  Plaintiff,  as  assignee  of  Thomas,  claimed  the  legacy. 
The  Defendants,  as  executors  of  Catherine^  claimed  to 
set  off  the  debt  due  from  Thomas  to  Catherine ;  and 
whether  there  is  a  right  so  to  do,  is  the  question  in  the 
cause. 

It  must  be  observed,  that  the  term  "  set-off"  is  very 
inaccurately  used  in  cases  of  this  kind.  In  its  proper 
use,  It  is  applicable  only  to  mutual  demands,  debts  and 
credits.  The  right  of  an  executor  of  a  creditor  to  retain 
a  sufficient  part  of  a  legacy  given  by  the  creditor  to  the 
debtor,  to  pay  a  debt  due  from  him  to  the  creditor's  estate, 
is  rather  a  right  to  pay  out  of  the  fund  in  hand,  than  a 
right  of  set-off.  Such  right  of  payment,  therefore,  can 
only  arise  where  there  is  a  right  to  receive  the  debt  so 
to  be  paid ;  and  the  legacy  or  fund,  so  to  be  applied  in 
payment  of  the  debt,  must  be  payable  by  the  person 
entitled  to  receive  the  debt. 
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In  the  present  case,  however,  the  bankruptcy  of  the 
debtor  having  taken  place  in  the  lifetime  of  the  testatrix, 
her  executors  never  were  entitled  to  receive  from  the 
assignee  more  than  the  dividends  upon  the  debt;  and 
although  the  bankrupt  had  not  obtained  his  certificate, 

and 


448 


1839. 


Ch£RRY 

V, 

BoiJLTfiKE. 


CASES  IN  CHANCERY. 

and  the  liability  incident  to  that  state  remained  upon 
him,  yet  he,  for  the  same  reason,  was  never  entitled  to 
receive  the  legacy ;  and  consequently,  there  never  was  a 
time  at  which  the  same  person  was  entitled  to  receive  the 
legacy  and  liable  to  pay  the  entire  debt ;  the  right,  there- 
fore, of  retaining  a  sufficient  sum  out  of  the  legacy  to  pay 
the  debt  can  never  have  been  vested  in  any  one.  The 
assignees  who  claim  the  legacy  would,  indeed,  have  been 
liable  to  the  payment  of  any  dividend  upon  the  debt, 
had  it  been  proved ;  and  the  Master  of  the  Rolls  pro- 
posed to  the  executors  to  make  provision  for  deducting 
the  amount  of  such  dividend  from  the  amount  of  the 
leffacv. 

In  all  the  cases  referred  to,  except  that  of  Ex  parte 
Man  {a)y  the  liability  to  pay  the  debt  and  the  right  to 
receive  the  money  had  been  at  some  time  vested  in  the 
same  person ;  and  all  that  the  Court  did  in  those  cases 
was  to  consider  that  the  party  liable  to  pay  the  legacy 
had  actually  done  what  the  law  considers  him  entitled 
to  do,  namely,  to  apply  a  sufficient  part  of  the  legacy  to 
payment  of  the  debt 

In  Ex  2>orle  Blagdcn  (6),  a  creditor  of  the  bankrupt 
was  not  permitted  to  set  off  a  debt  which  the  bankrupt 
owed  against  a  debt  in  which  the  creditor  became  in- 
debted to  the  assignees  of  the  bankrupt,  in  right  of  the 
bankrupt,  subsequently  to  the  commission.  In  Ex  parte 
Mariy  indeed,  the  case  was  different,  the  facts  of  that  case 
being  as  nearly  as  possible  the  same  as  the  present. 


Between  these  two  inconsivStent  decisions',  that  of  the 
Vice  Chancellor  in  Ex  parte  Man^  and  that  of  the 
Master  of  the  Rolls  in  the  case  now  before  me,   I  have 

no 


(a)  Mont.  ^  Mac.  210. 


{b)  19  Vet.  465. 
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no  hesitation  in  preferring  the  principle  of  the  latter,  1839. 

and  must  therefore  affirm  it ;  but  as  the  Appellants  had  ^'^T^'^^^ 

the  case  of  Ex  parte  Man  to  support  their  appeal,  I  do  v. 

not  think  they  ought  to  be  ordered  to  pay  any  costs  to  Bou^^^ke. 
the  Respondent. 


ANSDELL  V.  ANSDELL. 
GOMPERTZ  V.  ANSDELL. 


yov.6,  9.  II, 
12,  15.  15.  18. 

1840. 
Jan,  15. 


rriHE  right  to  the  property  in  contest  in  these  causes  Where,  upon 

depended   solely   upon    a  question  of  pedigree.  ""  mterlocu-. 

Upon  a  motion  to  dissolve  an  injunction  which  had  been  tion,  on  issue 

granted  by  the  Master  of  the  Rolls,  and  by  which  the  rected  to  try  a 

adult  Defendants  in  the  second  cause  were  restrained  question  of 

from  receiving  the  dividends  on  certain  sums  of  stock  ^i,ich  the  title 

standing:  in  trust  in  the  cause  o?  Ansdell  v.  Ansdell^  the  of  the  parties 

°  ^  ^  depends:,  and 

Lord  Chancellor  directed  an  issue  for  the  purpose  of  a  verdict  has 

trying  whether  a  person  named  Henry  Gulling  Isaac^  faTour^of    *" 


one 


through  whom  the   Defendants   the   Ansdells  derived  party,  which 
their  title,  was  born  before  or  after  tlie  marriage  of  his  ^^  n,ot*ion  for  a 

reputed  parents.  "ew  trial,  re- 

fuses  to  dts- 
turb,  the  other 

Upon  the  trial  of  the  issue,  the  jury  found  a  verdict  for  ^**f -^v^Y*  i 

Lyon  GompertZy  the  Plaintiff  in  the  second  suit,  and  ing,  proceed 

thereby  in  effect  declared,  that  Henry  Gtdling  Isaac  was  ^,fj^^o^inio'^' 

illegitimate.   The  Defendants  in  that  suit,  who  had  been  evidence  in 

V  support  of  his 
^"®  case,  in  oppo- 
sition to  the 
finding  of  the  jury ;  and  if,  at  the  hearing,  his  evidence  is  sufficient  to  raise  a  rea- 
sonable doubt  of  the  correctness  of  the  verdict,  the  same  question  will  be  sent  to 
another  jury.  But  the  inconveniences  of  this  course  are  so  great  that  the  Court 
will  be  strongly  inclined,  when  it  gnmts  such  an  interlocutory  issue,  to  require 
from  both  parties  an  undertaking  to  be  bound  by  the  result. 
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the  Plaintiffs  in  the  issue,  thereupon  moved,  before  the 
Lord  Chancellor,  for  a  new  trial ;  but  his  Lordship  ex- 
pressed himself  satisfied  with  the  verdict,  and  refused 
the  motion  with  costs.  In  consequence  of  certain  facts 
which  came  out  in  the  course  of  the  discussion  upon 
that  occasion,  and  which  gave  rise  to  a  strong 
suspicion  that  gross  fraud  and  deceit  had  been  practised 
by  persons  connected  with  the  suit  of  Ansdell  v.  AnsdeU^ 
for  the  purpose  of  getting  out  of  Court  a  part  of  the 
funds  in  contest,  his  Lordship,  at  the  same  time,  directed 
that  all  the  papers  in  these  causes  should  be  laid  before 
the  Attorney-General,  with  a  view  to  his  considering 
whether  any  criminal  proceedings  should  be  instituted 
with  reference  to  such  fraud. 


In  Hilary  term  1838,  an  ex  officio  information  in  die 
Court  of  Queen's  Bench  was  filed  by  the  Attorney- 
General  a&:ainst  the  Defendants  William  Afisdell  and 
Harnett  his  wife,  and  George  Ansdell  and  Maria  his 
wife,  and  also  against  three  other  persons  of  the  names  of 
Dean^  Gratitj  and  Slade^  in  which  they  were  all  charged 
with  conspiring  to  defraud  the  Plaintiff  Gompertz  of  the 
funds  in  the  Court  of  Chancery  to  which  he  was  en- 
titled, and  also  to  deceive  the  officers  of  that  Court. 


This  information,  which  was  tried  before  Lord  D^' 
man  and  a  special  jury  on  the  20th,  21st,  22d,  23rd, 
and  24'th  days  ofjuncj  1838,  again,  necessarily,  though 
collaterally,  raised  the  question  oi  Henry  Gtdling  Isaa^^ 
legitimacy,  and  the  title  of  the  Ansdells  as  depending 
upon  that  fact ;  and  in  support  of  the  affirmative  of  tl^^ 
proposition,  some  additional  evidence,  which  had  no^ 
been  admitted  upon  the  trial  of  the  issue,  was  brougl^ 
forward  by  the  defendants  in  the  information,  to  assis 
their  defence. 


Th 
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The  Lord  Chief  Justice  having  told  the  jury,  in  his 
address .  to  them,  that  it  was  necessary  they  should  find 
a  distinct  verdict  both  as  to  the  question  of  legitimacy 
and  as  to  the  conspiracy,  the  jury,  by  their  verdict, 
found  that  Henry  Gtdling  Isaac  was  legitimate,  and  they 
acquitted  all  the  defendants,  with  the  exception  of  Dea^i 
andSlade;  in  whose  favour,  however,  a  verdict  of  ac- 
quittal was  also  eventually  directed  to  be  recorded. 


1839. 


In  consequence  of  the  result  of  the  ex  cffido  inform- 
ation, the  Defendants,  the  AnsdeUsy  renewed  their  appli- 
cation, before  the  Lord  Chancellor,  for  another  issue, 
to  try  the  legitimacy  of  Henry  Gtdling  Isaac*  Upon 
that  application,  his  Lordship  said  he  could  not  look  at 
the  verdict  upon  the  information  as  a  verdict  in  the 
cause,  although  it  might  be  a  ground  for  inducing  the 
Court  to  put  the  matter  in  a  train  for  further  inquiry  at 
a  proper  stage ;  and  his  Lordship  directed  the  motion 
to  stand  over,  with  a  view  to  see  that  the  Plaintiff  in 
Gompertz  v.  Amdell  prosecuted  the  cause  with  due  dili- 
gence in  order  to  bring  it  to  a  hearing,  and  gave  the 
parties  liberty  to  apply. 

Accordingly,  the  parties  in  the  cause  of  Gompertz  v. 
Ansdell  proceeded  regularly  with  the  suit,  and  both  of 
them  went  at  large  into  evidence  in  support  of  their 
respective  cases. 


The  great  bulk  of  the  evidence,  taken  on  behalf 
of  the  Defendants,  consisted  of  the  depositions  of  per- 
sons who  had  been  examined  on  the  trial  of  the  former 
issue ;  but  some  part  of  it  also  consisted  of  entries  in 
the  journals  and  professional  account-books  kept  by 
certain  medical  men,  who  had  attended  the  mother  of 
Henry  Gulling  Isaac  at  or  about  the  time  of  his  supposed 
birth,  and  of  the  testimony  of  some  further  witnesses, 

which 
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which  evidence  had  either  not  been  tendered,  or  had 
been  rejected  by  the  learned  Judge  before  whom  the 
issue  was  tried. 

The  cause  of  Gompertz  v.  Amdell  having  now  come 
on  to  be  heard,  it  was  contended  for  the  PkintiiF  that 
the  course  followed  by  the  Defendants  in  going  into  evi- 
dence upon  the  case,  after  the  finding  of  the  jury  against 
them  —  a  findinnr  with  which  the  Court  had  declared 
itself  entirely  satisfied  —  was  altogether  unprecedented 
and  contrary  to  practice;  and  that  the  verdict,  not  having 
been  disturbed,  must  be  considered  as  final  and  conclu- 
sive between  the  parties.  There  was  nothing,  besides,  in 
the  additional  evidence  which  could  raise  a  reasonable 
doubt  as  to  the  correctness  of  the  former  verdict,  or  lead 
the  Court  to  distrust  the  soundness  of  the  conclusion  at 
which  it  had  arrived  upon  the  motion  for  a  new  trial. 
Under  such  circumstances,  to  direct  another  issue  would 
be  merely  to  prolong  an  expensive  and  vexatious  liti- 
gation, without  any  chance  of  a  different  result. 

On  the  other  hand,  it  was  argued,  that  there  was  no 
principle  of  equity  or  rule  of  practice  wlii(ih  precluded 
the  Defendants  from  the  course  which  they  had  taken. 
The  former  issue  was  merely  preliminary,  and  intended 
to  assist  the  Court  in  arriving  ultimately  at  a  safe  con- 
clusion; hut  the  hearing  was  the  time  at  which  the 
parties  were  expected,  and  indeed  bound,  to  establish 
the  cases  which  they  respectively  set  up  by  the  best 
evidence  in  their  power.  And  here  the  Defendants,  who 
had  availed  themselves  of  all  the  lights  afforded  by  the 
former  trial  and  the  subsequent  proceedings,  to  discover 
and  bring  forward  further  evidence  tending  materially 
to  support  their  title,  were  not  to  be  prejudiced,  and 
certainly  not  concluded,  by  the  result  of  the  interlocutory 
inquiry.     The  additional  evidence  since  obtained,  and 

now 
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now  submitted  for  the  first  time  to  the  Court,  was  of  so 
important  a  kind  as,  if  it  did  not  entitle  the  Defendants 
(which  they  contended  that  it  did)  to  an  immediate 
decree  in  their  favour,  at  any  rate  made  it  imperative 
on  the  Court  to  send  the  question  to  another  jury,  before 
whom  the  facts  might  be  thoroughly  investigated,  with 
all  the  advantages  to  be  derived  from  the  new  matter 
which  the  industry  of  the  Defendants  had  enabled  them 

to  adduce. 

* 

Mr.  Serjt.  Bompas,  Mr.  JVigram,  and  Mr.  Richards^ 
for  the  Plaintiff  Gampertz. 

Mr.  Tinneyj  Mr.  Stuarty  Mr.  Halcombcj  and  Mr. 
Pany,  and  Mr.  £rfe  and  Mr.  Collins,  for  the  different 
Defendants. 
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The  Lord  Chancellor. 

This  case  came  before  me  at  the  hearing  under  very 
pecaliar  circumstances. 

Upon  an  interlocutory  application,  an  issue  was 
directed  to  try  whether  Henry  Gulling  Isaac  was  the 
legitimate  son  of  Joseph  Isaac.  Now  to  direct  an  issue 
of  fact  upon  an  interlocutory  application  is  a  very 
common  proceeding  in  this  Court;  and,  generally 
speaking,  such  an  issue  is  conclusive  between  the 
parties ;  for  persons  who  have  had  ample  opportunity  of 
bringing  before  a  jury  such  evidence  as  they  may  think 
material  to  their  case,  are  generally  satisfied  with  the 
result ;  at  least  if  the  result  of  the  investigation  before 
the  jury  be  such  as  not  to  lead  to  an  order  for  a  new 
trial. 


1840. 
Jon*  15* 


In  the  present  case,  however,  the  Defendants,  going 

on  with  their  cause,  went  into  evidence,  as  unquestion- 
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Ansdell 

V, 

Ansdell. 
gomfebtz 

V. 

Ansobll. 
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ably  they  had  a  right  to  do,  on  the  same  matter  of  fiwt 
on  which  the  issue  had  been  directed ;  and  they  have 
brought  on  the  cause  to  a  hearing,  no  doubt  with  the 
burthen  of  the  finding  of  the  jury  against  them,  but  li^ 
ing  also  before  the  Court  such  other  facts  as,  upon  tlie 
hearing,  they  have  been  able  to  adduce  by  way  of  eri- 
dence. 


Now  that  the  verdict  founded  on  the  interlocatofj 
application  is  not  conclusive — conclusive   in  point  of 
law  it  cannot  be  —  but  conclusive,  I  mean,  according  to 
the  practice  of  this  Court,  I  apprehend  is  free  frcxii  d 
doubt.     It  is  a  matter  of  extreme  importance,  undoobt- 
ediy,  in  any  subsequent  investigation ;  but  it  is  merdf 
that  which  it  would  be  at  law ;  namely,  a  matter  of  eri- 
dence,  but  not  conclusive  evidence,  between  the  parties. 
Of  necessity,  therefore,  the  Defendants  here  were  at 
liberty  to  go  into  the  case  which  they  had  made,  and, 
if  possible,  to  raise  sufficient  doubt  in  the  mind  of  die 
Court  as  to  whether  the  result  of  the  former  investigft- 
tion  had  been  so  satisfactory  as  to  justify  the  Court  iH 
acting  upon  that  finding  and  that  result,  without  ad- 
ditional and  further  investigation.     It  is  obvious  that 
this  course  of  proceeding  is  open  to  very  grave  objectimi 
and  to  very  great  danger ;  and  it  will  deserve  the  con- 
sideration of  those  before  whom  similar  causes  may 
come  in  future  —  certainly,  if  any  such  cause  should 
come  before  me,  I  shall  give  it  my  most  serious  con- 
sideration before  directing  any  issue  on  an  interlocutory 
application, — whether  such  an  issue  should  be  directed, 
without  putting  the  parties  to  an  undertaking  to  abide 
by  the  result. 


The  mere  circumstance  of  an  issue  being  necessary 
to  enable  the  Court  to  deal  with  the  interlocutory  ap- 
plication is  of  itself  sufficient  to  support  an  order  for  an 
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injunction,  until  the  parties  shall  be  in  a  situation  to  try 
the  facts.  A  plaintiff  can  very  seldom,  if  ever,  —  in- 
deed I  know  not  that  he  can  ever  —  be  in  a  situation 
to  render  it  necessary  for  him  to  ask  for  such  an 
issue.  The  doubt  .which  directs  and  is  the  ground 
of  such  an  issue  assumes  that  it  would  be  sufficient  for 
his  purpose.  On  the  other  hand,  the  defendant  may 
be  very  deeply  interested  in  having  what  he  asserts  to 
be  his  rights  not  interfered  with,  without  the  opportunity, 
at  the  earliest  possible  moment,  of  having  those  rights 
put  into  a  course  of  investigation  and  trial ;  and  the  de- 
fendant, therefore,  can  never  complain  that  the  option 
b  tendered  to  him  of  submitting  to  have  his  rights,  if 
they  do  exist,  suspended  by  an  injunction,  or  of  pro- 
ceeding to  an  immediate  trial,  undertaking  that  the  re- 
sult of  that  trial,  subject  to  the  jurisdiction  of  the  Court 
as  to  any  application  for  a  new  trial,  shall  be  conclusive 
upon  the  rights  of  the  parties.  As  at  present  advised, 
and  according  to  the  opinion  I  at  present  entertain,  it 
will  be  very  difficult  to  induce  me,  after  the  experience 
I  have  had  in  this  cause,  to  direct  any  issue  on  inter- 
locutory application,  without  calling  on  the  defendant 
to  treat  the  result  as  conclusive  of  the  case  on  the  matter 
of  fact. 


1840. 


Ansoell 
Ansdell. 
gomfeetz 

Ansdell. 


That,  however,  was  not  the  course  adopted  in  this 
instance.  The  issue  went  to  trial  in  the  ordinary  way, 
without  any  such  undertaking  being  given  on  either 
side;  a  circumstance  which,  of  course,  made  it  competent, 
and  indeed  necessary,  for  both  parties,  if  they  wished  at 
all  to  bring  before  the  Court  a  different  view  of  the 
case  from  that  which  the  Court  had  the  opportunity  of 
considering  on  the  former  proceeding,  to  go  into  new 
evidence  as  to  matters  of  fact  upon  the  question  in  con- 
test between  them. 


Hh  2 


Now 
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Ansdell 
Ansdell. 

GoM?BETZ 

Ansdell. 


Now  if  those  matters  of  fact  had  been  varied  only  by 
bringing  other  witnesses  to  give  similar  evidence  to  thst 
which  had  been  given  before  the  former  jury,  in  all 
probability  I  should  not  have  thought  that  the  case  was 
one  in  which  sufficient  doubt  had  been  raised  of  the 
propriety  of  the  former  verdict,  to  render  it  my  duty  to 
send  it  to  a  further  inquiry'.     This  observation  I  make 
particularly  with  reference  to  the  danger   to  which  I 
have  already  adverted.    But  there  are  certain  matters  of 
evidence  now  produced  which  were  not  submitted  to  me 
before,  and  which  were  not  submitted  to  the  jury  before, 
and  which  not  only  appear  to  me  to  be  entitled  to  con- 
siderable attention,  but  which  may  also  have  consider- 
able effect  in  enabling  the  jury  to  come  to  a  satisfactoiy 
conclusion  as  to  the  degree  of  credit  which  is  due  to 
several  parts  of  the  oral  testimony.     The  case,  as  it  is 
now  presented,  has  never  been  presented  to  a  jury.   The 
jury  have  found  a  verdict  on  the  case  then  presented; 
but  the  case  before  me  is  so  far  varied  by  the  additional 
evidence  which  has  been  since  adduced,  that  J  caoDot 
say,  there  has  been  a  finding  by  a  jury  on  the  case  as  it 
now  exists. 


That  the  question  is  one  which  this  Court  would,  a« 
a  matter  of  course,  send  to  a  jury,  if  there  had  not  been 
the  verdict  in  the  interlocutory  issue,  is  beyond  aB 
doubt ;  although  at  the  bar,  in  the  eagerness  of  argu- 
ment, counsel  have  suggested,  that  the  case  was  so  clear 
that  I  should  now  be  in  a  situation  to  decide  upon  it 
against  the  verdict  which  has  been  found.  But  no  course 
of  practice  shews  that,  in  a  question  of  this  sort,  the  Court 
ever  does  take  upon  itself  to  act  without  the  interven- 
tion of  a  jury ;  the  result  being  altogether  dependent  on 
the  credit  due  to  the  evidence,  which,  taking  it  even  JQ 
the  most  favourable  view  for  the  party  on  whose  bebau 
it  is  produced,  is  a  matter  of  serious  consideration,  to  be 
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determined  by  a  jury,  with  all  the  advantages  which  a 
jury,  with  the  assistance  of  a  judge,  enjoys,  and  of 
which  this  Court  is  destitute. 

The  sole  question,  therefore,  which,  on  reviewing 
the  proceedings  in  this  cause,  and  the  evidence  now 
laid  before  me,  I  have  had  to  consider,  is,  not  whether 
there  was  a  case  for  an  issue,  if  1  had  been  now  at 
the  hearing,  without  having  had  any  previous  trial; 
but  whether  the  new  evidence  laid  before  me  is  such 
as  to  render  it  my  duty  not  to  conclude  the  parties 
by  the  verdict  which  has  been  had  on  evidence,  in 
my  opinion,  differing  in  many  respects  from  that  which 
the  jury  had  before  them  on  the  former  trial.  And 
upon  the  whole,  as  I  cannot  satisfy  myself  that  the  ver- 
.dict  upon  another  trial  will  be  necessarily  the  same  as 
that  which  it  was  upon  the  former  state  of  the  evidence— 
although  I  greatly  regret  that  the  former  order  was 
not  such  as  to  make  the  result  binding  on  the  parties, 
as,  in  point  of  form,  it  certainly  was  not — ^and  lookmg  to 
the  evidence,  and  giving  all  due  weight  to  the  verdict 
which  has  been  obtained  on  the  one  side,  and  to  the 
evidence  now  adduced  on  the  other,  I  think  I  should 
run  the  risk,  at  least,  of  miscarrying  in  the  adjudication 
of  property  of  very  great  magnitude,  if  I  did  not  send 
this  case  to  be  again  submitted  to  the  investigation  of  a 
jury. 


1840. 


GOMPEBTZ 

fl. 

Anbdell. 


Having  stated  the  grounds  on  which  I  think  a  new 
trial  must  be  had,  namely,  that  there  has  been  no 
verdict  on  the  case  as  now  presented,  I  should  have 
contented  myself  with  saying  thus  much,  were  it  not 
that  some  observations  have  been  thrown  out  at  the  bar, 
which  render  it  impossible  for  me  to  leave  the  case  with- 
out adding  one  further  remark,  a  remark  which  I  make 
only  to  guard  against  an  inference  which  possibly  might 

H  h  3  otherwise 
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GOMPSRTZ 

«. 
Ansoell, 
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Off 


otbennse  be  drawn.  .Observations  were  thnm 
which  J  did  hot,  for  my  o^n  part,  consider  tdk 
material  to  the  present  question,  I  mean  irkk 
to  the  course  of  the  summing  up  of  the  learned 
at  the  former  trial,  and  with  respect  to  what  ^ 
quently  passed  in  this  Court  on  my  refusing  the  i(^, 
cation  for  a  new  trial.     Now  I  beg  it  may  be  diiti^ 
understood,  that  I  do  not  direct  a  new  trial  opotf 
such  grounds.     On  reviewing  the  proceedings  it  1 
and  reconsidering  the  proceedings  in  the  case  as  it  at^ 
wards  came  before  me  —  I  am  not  now  adverting^ 
any  particular  expressions  that  may  have  fallen  ind 
the  learned  Judge  or  from  myself — but  on  reneiif 
those  proceedings  generally,  I  think  both  the  onefll 
the  other  were  entirely  proper ;  and  if  the  case  am 
again  to  be  presented  to  me  on-  the  same  (acts  Ait 
were  presented  to  me  before,  I  should  adopt  preoKlf 
the  same  course.     The  strength  of  the  case  ~  of  dHS 
who  ask  for  a  further  investigation  depends,  not  upoi 
shewing  that  the  former  proceedings  were  erroneous— 
I  think  they  were  not  so  —  but  on  shewing  that  the  cut 
now  presented  is  different  from  that  which  was  before 
presented  to  the  Court. 

The  case  will  therefore  go  to  a  trial,  —  I  do  not  cdl 
it  a  neuo  trial,  but  another  trial  of  the  same  issue,  di- 
rected on  the  hearing, — without  any  prejudice  throva 
upon  the  former  proceeding  by  any  thino>  which  has 
passed  on  the  present  occasion.  Of  course,  the  verdict 
will  have  such  effect  as  at  law  it  ought  to  have  •  and  it 
will  have  neither  more  nor  less,  in  cons,equence  of  any 
thing  that  has  fallen  from  me.  The  issue  will  be  in  the 
same  words  as  it  was  before. 


The  issue  was  tried  at  the  Spring  assizes  for  the  county 
of  Devon,  before  Mr.  Justice  Coltman  and  a  special  juiy, 

on 
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on  die  20th,  21st,  23d,  24th,  and  25th  days  of  March        1840, 
1840,  when  a  verdict  was  found  in  favour  of  the  leciti-       ^^^^^"^ 

'  ^  °  Ansdell 

macy  of  Henry  Gulling  Isaac,  v. 

Ansdell. 


GoMPEBTZ 
V. 


A  motion   was   afterwards   made  before  the   Lord      A^nsdell. 
Chancellor  for  a  new  trial,  and  his  Lordship  granted 
the  application.     That  trial  has  not  yet  {March  1841) 
taken  place. 
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1858. 
Dec.  7, 8. 

1839. 
Jan.  17. 


BETWEEN 

JOHN  WOOD,  THOMAS  PHILPOT  WOOD, 
THOMAS  BURTON  LUCAS,  BERNARD 
MAYNARD  LUCAS,  and  ELIZA  his  Wife, 
(formerly  ELIZA  WOOD,)  by  her  Husband  and 
next  Friend,  the  said  BERNARD  M.  LUCAS 

Plaintiffs; 

AND 

THOMAS  WHITE       -  -  -  Defendant. 


A  testator,  by 
his  will,  after 
disposing  of 
three  one- 
fifths  of  his 
residuary  real 
and  personal 
estate,  gave 
another  one- 
fifth  in  trust 
for  his  son 
WilUam  and 
his  children ; 
and  the  re* 
niaining  one* 
fifth  in  trust 


riiHIS  was  an  appeal  from  a  decree  of  the  Master  of 
-■•    the  Rolls. 


The  facts  of  the  case,  together  with  the  substance  of 
the  will  and  marriage  settlement,  upon  which  the  ques- 
tion arose,  are  shortly  stated  in  the  report  upon  the 
hearing  of  the  cause  at  the  Rolls  {a) ;  but  the  line  of 
argument  which  was  taken  on  the  appeal,  and  which 
the  Lord   Chancellor   subsequently  took  occasion    to 

consider 

(fl)  2  A>«i,  664. 


for  his  daugh- 
ter till  twenty- 
five  or  marriage ;  with  a  direction,  that  if  she  married  under  that  age,  her  fifth 
should  be  conveyed  and  settled  upoa  the  trusts  therein  mentioned;  and  he  gave  the 
trustees  a  general  power  of  sale  during  the  continuance  of  the  trusts  thereby  reposed 
in  them.  William  survived  the  testator,  and  died,  leaving  infant  children;  and, 
upon  the  daughter's  marriage  under  twenty-five,  a  settlement  was  executed,  which, 
reciting  that  no  part  of  the  real  estate  had  been  sold,  though  it  was  intended  that 
the  same  bhould  be  sold  under  the  power  contained  in  the  will,  assigned  to  trustees, 
their  executors,  &c.  all  the  daughter's  share  of  the  monies  to  be  produced  by  the 
sale  of  the  real  estate,  upon  certain  trusts  in  favour  of  her  intended  nu&band,  hersel( 
and  her  issue  : 

Held,  as  to  WUiianCs  fifth,  that  the  power  of  sale  under  the  will  continued  after 
his  death;  and  that,  although,  as  to  the  daughter's  fifth,  the  power  had  determined 
upon  her  marriage,  yet  the  settlement  created  a  new  power  of  sale  by  implication. 

Whatever  objections  may  exist  to  an  indefinite  power  of  sale,  on  the  ground  of 
its  tending  to  a  perpetuity,  such  objections,  if  any,  will  not  prevent  the  valid  exercise 
of  the  power  during  the  continuance  of  limitations  which  are  within  the  prescribed 
legal  limits;   Semhle. 

To  a  common  bill  for  the  specific  performance  of  a  contract  of  sale,  the  parties 
to  the  contract  are  the  only  proper  parties. 
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consider  and  discuss  in  his  judgment,  renders  it  de- 
sirable that  the  case  should  be  re-stated,  and  the  instru- 
ments set  out  somewhat  more  at  large. 

John  Woodf  the  testator  in  the  cause,  by  his  will, 
bearing  date  the  2d  of  May,  1816,  and  duly  executed 
and  attested  to  pass  freehold  estate,  after  making  certain 
specific  and  pecuniary  bequests,  devised  to  his  wife 
Ann  tVoody  for  her  life  or  widowhood,  a  messuage  or 
dwelling-house,  and  other  hereditaments  therein  men- 
tioned ;  and  as  to  the  said  messuage  and  hereditaments, 
from  and  immediately  after  her  decease  or  second  mar- 
riage, and  as  to  all  other  his  messuages,  lands,  tene- 
ments, and  real  estate,  and  all  and  singular  his  personal 
estate,  after  payment  of  his  debts,  fiineral  and  testa-* 
mentary  expences,  and  legacies,  and  charged  with  a 
certain  annuity  to  his  wife,  the  testator  gave,  devised, 
and  bequeathed  the  same,  according  to  the  respective 
natures  thereof,  and  subject  as  aforesaid,  as  follows, 
that  is  to  say ;  one  full,  equal,  undivided  fifth  part  or 
share  (the  whole  into  five  equal  parts  or  shares  to  be 
divided)  of  and  in  such  real  and  personal  estates,  unto 
his  son  John  Wood^  his  heirs,  executors,  administrators, 
and  assigns,  for  ever :  one  other  like  equal  undivided 
fifth  part  or  share  thereof  unto  his  soa  Hemy  Wood^  his 
heirs,  executors,  &c. :  one  other  like  equal  undivided 
fifth  part  or  share  thereof  unto  his  son  Thomas  Phil- 
pot  Woodf  his  heirs,  executors,  &c. :  one  other  like 
equal  undivided  fifth  part  or  share  thereof  unto  his 
said  sons  John  Wood  and  Henry  Wood,  their  heirs, 
executors,  &c.,  upon  trust  that*  they,  or  the  survivor 
of  them,  &c.,  should  pay  the  yearly  rents,  dividends, 
and  produce  thereof  unto  his  (the  testator's)  son 
William  Wood,  and  his  assigns,  for  his  life,  and  from 
and  immediately  after  his  decease,  should  convey  and 
assign  the  said  last  mentioned  one  fifth  part  or  share 

unto 
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unto  all  ahd  every  the  child  and  children  of  his  said 
son  William  Waodj  thereafter  to  be  bom»  as  tenants 
in  common,  and  not  as  joint  tenants,  and  equally  to  be 
divided  between  and  amongst  them  (if  more  than  one) 
share  and  share  alike,  and  their  respective  heirs,  exe- 
cutors,, administrators,  and  assigns.  And  the  testotcnr 
thereby  provided  and  declared  that,  in  case  any  one  or 
nlore  of  such  children  should  depart  this  life  under  the 
age  of  twenty-one  years,  without  leaving  issue,  then  the 
part  or  share,  or  parts  or  shares,  of  him,  her,  or  them 
so  dying,  of  and  in  the  sud  one  fifth  part  or  shar^ 
should  go  and  be  conveyed  and  assigned  unto  the  sur- 
vivors or  others,  or  survivor  or  other,  of  such  childreD^ 
as  tenants  in  common,  and  not  as  joint-tenants,  and 
equally  to  be  divided  between  and  amongst  them,  (if 
more  than  one,)  share  and  share  alike,  and  then*,  his,  or 
her  respective  heirs,  executors,  administrators,  and  as- 
sigtis ;  and  in  case  all  such  children  should  depart  this 
life  under  the  age  of  twenty-one  years  without  leav- 
ing issue,  or  in  case  the  testator's  said  son  William 
Wood  should  have  no  child  or  children,  then  he  gave, 
devised,  and  bequeathed  the  said  last-mentioned  one 
fifth  part  or  share  unto  his  said  sons  John  Wood,  Henry 
Woody  and  Thomas  Philpot  Wood,  and  his  daughter 
Eliza  Lucas,  then  Eliza  Wood,  as  tenants  in  common, 
and  not  as  joint-tenants,  and  equally  to  be  divided  be- 
tween and  amongst  them,  share  and  share  alike,  for  the 
like  estates,  and  the  part  or  share  of  his  said  daughter 
Eliza  to  be  upon  the  like  trusts  and  subject  to  the  like 
provisoes  and  declarations,  as  were  thereinbefore  and 
thereinafter  by  him  given  and  declared  of  and  concern- 
ing the  original  fidh  parts  or  shares  of  his  said  sons 
John  Woody  Henry  Wood,  and  Thomas  Philpot  Wood, 
and  his  said  daughter  Eliza  Wood  respectively,  of  his 
said  real  and  personal  estates. 


And 
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And  the  testator  gave,  devised,  and  bequeathed  the 
remaining  undivided  one  fifth  part  or  share  of  his  said 
real  and  personal  estates  unto  his  said  sons,  John  Wood 
and  Henry  Wood^  their  heirs,  executors,  &c.,  upon  trust 
that  they  or  the  survivor  of  them,  &c.  should,  with  the 
advice  and  concurrence  of  his  said  wife  Ann  Wood,  if  she 
should  be  living,  pay  and  apply  the  yearly  rents,  issues, 
and  produce  of  the  said  last-mentioned  one  fifth  part  or 
share,  for  and  towards  the  maintenance,  education,  and 
support  of  his  daughter  Eliza,  until  she  should  attain 
the  age  of  twenty-five  years,   or  be  married,   which 
should  first  happen ;  and  immediately  upon  her  attain- 
ing the  age  of  twenty-five  years,  if  she  should  then  be 
unmarried,  should  convey  and  assign  the  said  last-men- 
tioned one  fifth  part  or  share  unto  his  said  daughter, 
her  heirs,  executors,  &c. ;  but  in  case  his  said  daughter 
should  marry  before  she  should  attain  that  age,  then  upon 
trust  that  his  said  trustees  or  the  survivor  of  them,  &c« 
should,  immediately  after  such  marriage,  with  such  advice 
and  concurrence  as  aforesaid,  convey,  assign,  and  settle 
all  or  such  reasonable  part  or  parts  of  the  said  last-men- 
tioned one  fifth  part  or  share  as  they  or  he,  with  such 
advice  and  concurrence  as  aforesaid,  should  deem  proper 
and  expedient,  to  such  uses,  upon  such  trusts,  and  to  and 
for  such  intents  and  purposes,  for  the  benefit  of  his  said 
daughter  and  her  issue,  and  with  such  reasonable  estates 
and  interests  in  favour  of  any  person  or  persons  with 
whom  she  might  intermarry,  as  they  or  he,  with  such 
advice  and  concurrence  as  aforesaid,  should  deem  proper 
and  expedient;  and  should  convey  and  assign  the  residue 
or  remainder  of  such  one  fifth  part  or  share  (if  any)  unto 
his  said  daughter,  her  heirs,  executors,  &c.,  or  unto  such 
person  or  persons,  and  for  such  estate  or  estates,  in- 
terest or  interests,  as  she  or  they  should  by  any  writing 
or  writings,  under  her  or  their  hand  and  seal,  or  hands 
and  seals,  direct  or  appoint.    And  the  testator  by  his  will 

further 
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further  provided,  that  in  case  as  well  all  such  children 
of  his  said  son  William  Wood  as  aforesaid  should  depart 
this  life  under  the  age  of  twenty-one  years  without  leaf- 
ing issue,  or  he  should  have  no  child  or  children,  and 
his  said  daughter  Eliza  should  depart  this  life  before 
she  should  attain  the  age  of  twenty-five  years,  or  be 
married,  then  the  said  testator  gave,  devised,  and  be- 
queathed the  said  two  one  fifth  parts  or  shares  last 
therein-before  respectively  given,  devised,  and  be- 
queathed, unto  his  said  sons,  John  Wood^  Henry  Wood, 
and  Thomas  Philpot  Wood,  as  tenants  in  common^  aod 
not  as  joint-tenants,  and  equally  to  be  divided  between 
and  amongst  them,  share  and  share  alike,  and  their  re- 
spective heirs,  executors,  administrators,  and  assigns. 


The  will  then  contained  a  proviso,  by  which  the  tes- 
tator declared  that  it  should  be  lawful  for  his  said  sons 
John  Wood  and  Henry  Wood,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  at  any  time 
or  times  during  the  lifetime  or  widowhood  of  his  said 
wife  Ann  Wood,  or  at  any  time  afterwards  during  the 
continuance  of  the  trusts  thereby  reposed  in  them,  with 
the  consent  and  approbation  in  writing  of  his  said  wife 
Ann  Wood  during  her  lifetime  or  widowhood,  and  afte^ 
wards,  with  the  consent  and  approbation  in  writing  of 
the  person  or  persons  for  the  time  being  in  the  posses- 
sion of  or  entitled  to  the  receipt  of  the  rents  and  profits 
of  the  premises  proposed  to  be  sold,  under  his,  her,  or 
their  hand  or  hands,  or  of  their  or  his  own  authority^  if 
such  person  or  persons  should  be  in  his,  her,  or  their 
minority,  to  sell,  dispose  of,  and  convey  all  or  any  of 
the  messuages,   lands,   tenements,    hereditaments,  and 
real  estates  thereinbefore  devised,   or   such   parts  or 
part  of  all  or  any  of  the  said  messuages,   lands,  tene- 
ments, hereditaments,   and   real   estate  as   should  be 
subject  to  such  continuing  trusts,  and  the  fee  simple  and 
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inheritance  thereof,  to  any  person  or  persons  whom- 
soerer,  for  such  price  or  prices  as  should  be  deemed 
reasonable ;  and  upon  payment  of  the  purchase-money 
to  give  proper  receipts  for  the  same,  which  should  be 
discharges  to  the  several  purchasers,  who  were  not  to 
be  answerable  for  any  loss  or  misapplication ;  and  the 
testator  declared  his  will  to  be  that  the  money  arising 
from  such  sales  should  be  subject  to  the  same  trusts 
as  were  before  declared  of  and  concerning  the  residue 
of  his  personal  estate,  or  such  parts  or  part  thereof,  as 
to  which  the  trusts  before  declared  should  be  continuing 
at  the  time  of  such  sales.  And  he  thereby  appointed 
his  wife  Ann  Wood,  and  his  sons  John  Wood  and  Henry 
Wood,  the  executrix  and  executors  of  his  will. 


18S8. 


The  testator  died  in  the  year  1820,  leaving  his  wife 
Afin  Wood,  and  the' five  children  named  in  his  will,  sur- 
viving him.  His  son  Thomas  Philpot^  and  his  daughter 
Eliza,  subsequently  attained  the  age  of  twenty-one,  and 
his  son  William  married  and  had  issue. 


In  the  month  of  June  1825,  in  contemplation  of  a  mar- 
riage, which  was  shortly  afterwards  solemnized  between 
Eliza  Wood  and  Bernard  Maynard  Lucas,  a  settlement 
was  executed,  which  bore  date  the  6th  of  June  1825,  and 
was  made  between  Ann  Wood  the  widow,  of  the  first  part, 
Eliza  Wood  of  the  second  part,  John  Wood  and  Henty 
Wood  of  the  third  part,  Bernard  Maynard  Lucas  of  the 
fourth  part,  and  John  Wood,  Thomas  Philpot  Wood,  and 
Thomas  Burton  Lucas  of  the  fifth  part.  This  settlement, 
after  reciting  the  testator's  will,  and  that  his  debts  and 
funeral  and  testamentary  expenses  and  legacies  had 
been  paid  and  satisfied,  and  the  clear  residue  of  his  per- 
sonal estate  realised  and  placed  out  as  therein  men- 
tioned, but  that  no  part  of  his  real  estate  had  been  sold 
or  disposed  of,  though  it  was  expected  and  intended 

that 
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18S8.       thai  the  same  shoald  be  sold  and  £sposed  <if  at  sndi 
lime  or  times  as  should  be  deemed  most  coDrenieot  and 
proper,  ander  and  by  Tirtue  of  the  power  contained  in 
the  said  will;  and  further  reciting  (as  was  the  fivt), 
that  Eliza  Wood  was  then  of  the  age  of  tweDtv-dme 
years  or  thereabouts,  she  the  said  Eliza  JVood^  with  the 
privity,  consent,  and  approbation  of  the  said  several  per- 
sons parties  thereto  of  the  first,  third,  and  fourth  pait% 
bargained,  sold,  assigned,  transferred,  and  set  over  unto 
the  said  John  Woody  Thomas  Philpot  Wood,  and  Thmm 
Burton  Lucas^  their  executors,  administrators,  and  as- 
signs, all  that  and  those  the  part  or  share  and  parts  or 
shares  of  her  the  said  Eliza  Wood  in  possession,  rever- 
sion,  remainder,  expectancy,  and  contingency,  or  other- 
wise howsoever,  of  and  in  all  and  singular  the  monies 
which  should  arise  or  be  produced,  by  or  firom  the  sale 
of  all  the  messuages,  lands,  tenements,  hereditaments, 
and  real  estates  whatsoever,  late  of  the  said  testator  de- 
ceased, and  of  and  in  the  stocks,  fimds,  and  securities^  in 
or  upon  which  the  same  monies  should  be  invested, 
and  also  of  and  in  all  and  singular  the  monies,  stocks, 
funds,  and  securities  which  did  or  should  constitute  the 
clear  residue  of  his  personal  estate,  and  of  and  in  the 
dividends,  interest,  and  income  thereof  respectively;  to 
hold,  receive,  take,  and  enjoy  the  same,  (subject  and 
without  prejudice,  as  in  the  said  will  and  thereinb^xe 
was   mentioned),   unto  and  by  the   said  John  Wood, 
Thomas  Philpot  Wood,  and  Thomas  Bttrton  Lucas^  their 
executors,  administrators,  and  assigns,  thenceforth)  as 
their  own  monies  and  cfiects,  nevertheless  upon  certain 
trusts  thereinafter  expressed  in  favour  of  Bernard  May' 
nard  Lucas^  and  Eliza  his  intended  wife,  and  tlieir  issue; 
and  the  trustees  were  authorised  to  receive  the  monies 
thereby  assigned,  and  to  give  effectual  discharges  for  the 
same,  without  any  obligation  on  the  part  of  the  persons 

paying  the  same  to  see  to  the  application  thereof;  and 

it 
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it  was  declared  that,  until  sale  of  the  testator's  real  18S8. 
estate,  the  part  or  share,  parts  or  shares,  of  Eliza  Wood 
in  the  rents  and  profits  thereof  should  (subject  never- 
theless, and  without  prejudice  as  thereinbefore  men- 
tioned or  referred  to)  be  held  and  applied  upon  the 
same  or  the  like  trusts  as  were  thereinbefore  declared 
concerning  the  interest  and  income  of  the  monies  thereby 
assigned  or  intended  so  to  be. 

Henry  Wood  died  in  the  year  1826,  having  by  his 
will  devised  and  bequeathed  his  share  of  the  estate  to 
his  mother  Ann  Wood  in  fee ;  and  she  devised  and  be- 
queathed it  to  her  sons,  John  Wood  and  Thomas  Philpot 
Wood  in  fee,  and  died  in  the  following  year.  In  the 
year  1831  JViUiam  Wood  died,  leaving  three  infant  chil- 
dren. There  was  at  present  no  issue  of  the  marriage  of 
Mr.  and  Mrs.  Lucas. 

In  the  month  oi  Jamuny  1835  John  Wood^  as  sur- 
viving trustee  and  executor  named  in  the  will,  en- 
tered into  a  contract  for  the  sale  of  the  real  estates ; 
and,  objections  having  been  subsequendy  taken  to  the 
title,  the  present  bill  was  filed  by  John  Wood  the  vendor, 
together  with  Mr.  and  Mrs.  Lucas^  and  Thomas  Philpot 
Wood  and  Thomas  Burton  Lucas^  as  co-trustees  with 
Johji  Wood  of  the  marriage  settlement,  against  the  pur- 
chaser, to  compel  a  specific  performance  of  the  contract 

The  Master  of  the  Rolls,  being  of  opinion  that  the 
vendor  could  not  make  a  good  tide  to  the  two  fifths  of 
the  estate  limited  by  the  will  to  William  Wood  and  Mrs. 
Lucas^  dismissed  the  bill  with  costs ;  and  the  Plainti£& 
thereupon  appealed. 


John 
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18S8.  Mm  Wood  and  Thomas  Philpoi  Wood  are  nam  sdsed 

"^^y^     iQ  fee-simple  of  three  fifths  of  the  estate  to  their  own 
V,  use;  and  are  ready  to  join  in  the  conreyance.    The  qoes- 

Whitk.       ^^q  therefore  is  confined  to  the  two  shares  derised  in 
trust  for  the  testator's  children  William  and  E/rra,  the 
only  shares  as  to  which   it   b  necessary  to  have  re* 
course  to  the  power  of  sale  contained  in  the  will,  in 
order  to  make  a  good  title  to  the  purchaser.     There 
is   no  pretence   for    holding  that  this  power  of  sale 
was   void  ab  initio^   on    the  ground  of  its   being  or 
tending  to  a  perpetuity ;  for  all  the  authorities  coocnr 
in  shewing  that  a   power  of  sale  is  valid  wherever, 
as  in  the  present  instance,  it  is  to  be  exercised  widiin 
the  period  of  a  life  or  lives  in  being,  and  twenty-one 
years  thereafter,  or  during  the  continuance  of  socoes- 
sive  estates   tail,    with   which   it  is  co-extensive,   and 
with    which    it    may,  of  course,   be  destroyed;  Wan 
V.  Pdhill  (a),    Boyce  v.   Hanning  (ft),    BiddU  v.  Per- 
kins (c),   Paaois  v.  Capron  (rf),    Waring  v.  Caoenbry.  [t] 
Here  the  power  may  appear,  in  terms,  to  extend  to  and 
override  the  whole  estate,  as  well  the  shares  which  are 
devised  to  John^  Henry,  and  Thomas  Philpoi  in  fee,  as 
the  shares  which  are  limited  in  trust  for  the  ben^t  of 
William  and  Eliza.   But,  in  order  to  support  the  power 
and  give  it  operation,  the  Court  will,  if  necessary,  so 
model  and  distribute  it  as  to  make  it  apply  to  those  shares 
only  of  which  otherwise  no  sale  could  be  effected,  ac- 
cording to  the  principle  adopted  by  Sir  John  Leach  in 
Trower  v.  Knightley.  (g)     The  Master  of  the  Rolls  was 
not  called  upon  to  pronounce  any  decision  upon  these 
points ;  for  his  Lordship's  judgment  proceeded  on  tlie 
ground  that,  in  the  events  which  had  taken  place,  and  in 

consequence 
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consequence  of  the  death  of  William  Wood  and  the 
marriage  settlement  of  Mrs.  Lucas^  the  trusts  as  to  their 
respective  shares  had  determined,  or  were  to  be  con-, 
sidered,  in  equity  at  least,  as  no  longer  continuing 
trusts ;  and  that  the  time  for  exercising  the  power  was 
therefore  gone  by  likewise.  The  special  provisions  of 
the  will,  however,  no  less  than  its  general  scope  and 
context,  lead,  it  is  confidently  submitted,  to  a  directly 
opposite  conclusion ;  and  certainly,  for  many  pur- 
poses, the  trusts  as  to  both  shares,  but  especially  as 
to  William*s  fifth,  are  still  subsisting  and  in  force.  His 
Lordship's  construction,  indeed,  while  it  defeats  the 
power,  at  the  same  time  frustrates  the  testator's  object, 
and  renders  the  trusts,  in  a  great  measure,  nugatory,  by 
disabling  the  trustees  from  efiectually  and  advantageously 
dealing  with  the  property  for  the  benefit  of  the  cestuis 
qm  trust.  It  is,  therefore,  not  to  be  adopted  without 
a  paramount  necessity;  and  no  such  necessity  exists 
here.  On  the  contrary,  every  argument  to  be  drawn 
from  the  sense  of  the  expressions  used,  from  the  spirit 
and  purpose  of  the  instrument,  and  from  the  authority 
of  decided  cases,  is  favourable  to  the  continuance  and 
validity  of  the  power.  The  provisions  of  Mrs.  Lucases 
marriage  settlement  do  not  attempt  or  affect  to  modify 
or  disturb  the  power,  but  leave  it  perfectly  untouched  : 
in  fact,  they  proceed  upon  the  supposition  that  the 
power  will  continue  in  force  and  be  exercised  by  a  sale 
of  the  estate,  for  they  deal  throughout,  not  with  the 
estate  itself,  but  with  the  expected  proceeds  of  the  in- 
tended sale  under  the  power ;  and  further,  it  may  be 
contended  that  the  settlement  itself  gives  a  power  of 
sale  by  implication. 

Mr.  Tinnet/i  Mr.  Lloi/d,  and  Mr.  Braitkwaile,  contra. 

The  purchaser  is  willing  and  anxious  to  complete  his 
contract,  provided  the  Court  is  satisfied  that  a  good  title 
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1838.  can  be  made:  and  the  suit^  which  is  quite  aaucable^ 
was  instituted  on  the  advice  of  an  eminent  convejranoeTi 
under  the  impression  that  any  possible  defect  in  the 
title  might  be  cured  by  a  decree. 

[The  Lord  Chancellor  observed  that  this  was  a 
misapprehension  into  which  persons  not  familiar  widi 
the  rules  and  principles  of  pleading  in  courts  of  eqoitf 
not  unfrequently  fell,  and  which  he  hoped  would  not 
occur  again. .  It  was  idle  to  suppose  that  defects  in  the 
title  to  an  estate  could  be  cured  by  any  decree  made 
in  the  absence  of  those  who  had  good  grounds  for  im- 
peaching it.  If  this  purchaser  chose  to  ask  for  die 
judgment  of  the  Court  upon  the  title^  by  refusing  to 
complete  his  contract  without  a  suit,  the  Court  could 
only  deal  with  the  question  upon  the  same  principles^ 
and  would  require  the  title  to  be  established  with  the 
same  strictness  as  if  the  cause  had  arisen  between  hostile 
parties.  The  bill,  too,  was  singular,  and  inconvenieDt 
in  its  form ;  and  it  did  not  very  clearly  appear  upon  what 
principle  Mr.  and  Mrs.  Lucas  and  the  trustees  of  their 
settlement,  who  were  no  parties  to  the  contract,  had 
been  joined  in  it  as  co-plaintiffi  with  the  vendor.]  {a) 

Argument  resumed*  This  being  a  suit  for  specific  per- 
formance against  a  purchaser,  the  Defendant  has  a  ri^ 
to  a  clear  marketable  title*  Now,  after  what  has  al- 
ready taken  place,  can  it  be  said  with  truth  that,  as  to 
the  two  fifths  of  William  and  Eliza^  the  title  is  clear? 
The  view  taken  by  the  Master  of  the  Rolls  in  his  judg^ 
ment  relieved  his  Lordship  from  the  necessity  of  consider- 
ing the  validity  of  the  power  of  sale;  but  his  Lordship 
intimated  serious  doubts  whether  the  power  might  not 
be  void  ab  origine,  either  as  tending  to  a  perpetuity,  or 

.  as 
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as  being  incapable  of  being  modelled  and  distributed, 
so  as  to  apply  to  the  two  shares  in  question.  None 
of  the  authorities  referred  to  in  support  of  this  power 
come  up  to  the  present  case;  and  it  is  open  to  the 
objections  which  Lord  Eldon  pointed  out  in  Ware  v. 
PoUiilL  {a)  The  power  is,  apparently,  a  general  power, 
to  be  exercised  over  the  entirety  of  the  estate,  and  not 
subject  to  any  limit  or  restriction :  it  is  vested  in  persons 
who,  as  to  two  fifths  of  the  property  devised,  were  them- 
selves owners  of  the  fee ;  and  it  is  in  terms  to  subsist 
'*  during  the  continuance  of  the  trusts  thereby  reposed," 
as  well  during  the  lifetime  of  the  widow,  as  afterwards 
during  the  minority  of  the  persons  beneficially  entitled. 
If  by  that  is  nieant,  ^^  so  long  as  the  trustees  shall 
hold  the  legal  estate,''  it  would  amount  to  a  clear  per- 
petuity. But,  even  if  that  were  not  so,  still,  if  one 
of  WiUiawiS  children  were  to  die  under  age,  leaving 
issue,  the  trusts  might  continue,  and  with  them  the 
power,  for  an  indefinite  period,  and  during  a  series  of 
minorities.  The  case  would  thus  fall  directly  within  the 
principle  of  Ware  v.  PolhiU;  and,  if  the  power  is  bad  to 
the  extent  to  which  it  is  given,  the  Court  is  not  at 
liberty  to  moderate  or  sever  it,  in  order  to  support  its 
validity  as  to  a  part.  Trawer  v.  Knightley  (b)  was  a  very 
peculiar  case ;  but  it  does  not  appear  that  in  that  case 
there  was  any  direction  that  one  moiety  should  be  con- 
veyed to  the  wife  and  children.  In  point  of  fact,  there 
is  here  no  authority  to  sell  beyond  the  life  estate  of  the 
widow.  The  meaning  of  the  testator  probably  was  that 
so  long  as  his  widow  lived,  the  power  should  operate 
over  the  whole,  and  after  her  decease,  upon  the  par- 
ticular shares  which  might  require  it;  but,  although  that 
may  have  been  his  intention,  he  has  not  so  expressed 

himself. 
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himself,  but  has  left  the  Court  to  collect,  or  rather  to 
conjecture,  from  the  context,  how  long  the  power  was 
to  be  kept  on  foot,  and  to  what  extent  it  was  to  be 
exercised.  The  observations  of  Mr.  Baron  Baytey 
in  Boyce  v.  Hanning  are  extremely  apposite  on  this 
point 

If  the  power  was  not  bad  in  its  inception,  on  the 
ground  of  perpetuity,  the  trusts,  during  the  continu- 
ance of  which  only  it  was  to  be  exercised,  have  since 
determined,  and  with  them  the  power  has  ceased.  The 
.  conveyance  of  WiUiarrCs  share  to  his  children  was  to  be 
made  *^  from  and  immediately  after  his  decease,"  at 
which  time  the  share  was  to  ^*  be  conveyed  and  assigned 
to  them."  The  power  had  reference  not  to  the  possible 
minority  of  the  children,  but  only  to  the  life  estate  of 
William  and  his  mother;  and  it  was  not  competent  to 
the  trustees  to  keep  their  power  alive  by  delaying  to 
convey  the  estate  beyond  the  period  which  the  testator 
had  himself  prescribed  for  that  purpose. 


With  respect  to  the  share  of  Eliza^  all  that  re- 
mained for  the  trustees  to  do  upon  her  marriage  was  to 
convey  her  share  of  the  property,  upon  such  limitations 
for  the  benefit  of  her  and  her  issue  as  should  be  sug- 
gested by  them,  with  the  concurrence  of  her  mother. 
They  had  to  denude  themselves  of  their  trust  and  settle 
the  estate  upon  a  new  series  of  limitations ;  and  a  nev 
power  of  sale  inserted  in  the  settlement  then  mad^ 
would  have  been  good.  Instead  of  creating  a  new 
power,  however,  the  parties  proceeded  on  the  supposi- 
tion that  a  sale  could  still  be  effected  under  the  old  pro" 
viso  contained  in  the  will  —  a  supposition  founded  on 
the  erroneous  idea  that  the  subject  they  had  to  dispose 
of  was  not  land  but  money.  As  to  deriving  a  tide  from 
Mr.  and  Mrs.  Lucas^  the  latter  have  not  a  fee-simple  in 

them 
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them  to  convey.  In  the  event  of  Eliza  (Mrs.  Lucas) 
marrying  under  twenty-five  (as  she  did),  the  trustees 
were  to  convey  and  settle  her  share  of  the  estate  for  the 
benefit  of  her  and  her  issue ;  and  in  case  the  whole  of 
the  estate  should  not  be  so  settled,  the  trustees  were  to 
convey  the  remainder  to  Mrs.  Lucas  absolutely.  But, 
in  point  of  fact,  the  settlement  comprised  the  whole  of 
her  share. 
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Mr.  JVigramj  in  reply. 


The  Lord  Chancellor. 

This  was  a  bill  for  specific  performance  by  a  vendor. 
Both  parties  being  desirous,  as  it  was  stated,  that  the 
purchase  should  be  completed,  the  bill  was  filed  under 
an  impression  that  the  title  would  be  more  secure  after 
a  decree  for  performance  of  the  contract.  If,  however, 
there  be  any  valid  objection  to  the  title,  the  question  u^on 
it  will  hereafter  arise  between  parties  who  will  not  be 
bound  by  the  proceedings  in  this  cause ;  so  that  the 
object  of  the  parties,  particularly  after  the  decree  at  the 
Rolls,  will  not  be  forwarded  by  any  judgment  I  may 
pronounce. 


1859. 
Jan,  17. 


I  must  look  at  this  case  without  reference  to  the  ob- 
ject of  the  parties,  and  decide  it  as  between  a  vendor, 
seeking  to  enforce,  and  a  purchaser  adversely  resisting, 
the  performance  of  the  contract,  upon  the  ground  of 
title. 


Tlie  question  upon  the  title  is  as  to  a  power  of  sale, 
and  depends  upon  the  effect  to  be  given  to  the  will  of 
John  fVoodf  and  a  settlement  upon  the  marriage  of  his 
daughter  Eliza. 

I  i  S  John 
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1839. 


Wood 

V. 

White. 


John  Woodf  by  his  will,  after  giving  a  house  to  his  ^e 
for  life,  together  with  an  annuity  for  life,  charged  upon  all 
the  rest  of  his  real  estate,  as  to  the  said  house  Waiter  her 
decease,  and  as  to  all  other  his  real  and  personal  estate, 
he  devised  and  bequeathed  the  same,  after  payment  of 
his  debts  and  legacies,  as  follows  : — One  fifth  to  his  son 
John  Woody  his  heirs,  executors,  &c. ;  one  fifth  to  his 
son  Henry  Woody  his  heirs,  executors,  &c. ;  one  fifth  to 
his  son  Thomas  Philpot  Woody  his  heirs,  executors,  &c. ; 
one  fifth  to  his  sons  John  Wood  and  Henry  Woody  their 
heirs,  executors,  &c,  upon  trust  to  pay  the  rents  and 
income  to  his  son  William  Wood  for  his  life ;  and  from 
and  immediately  after  his  decease,  to  convey  and  assign 
the  said  one  fifth  to  all  the  children  of  IVilliamy  and 
their  heirs,  executors,  and  administrators,  as  tenants  in 
common :  *^  provided  also,  that  in  case  any  of  them 
should  die  under  twenty-one,  without  issue,  then  the 
part  or  share  of  him  or  her  so  dying  should  go  and  be 
conveyed  and  assigned  unto  the  survivors  or  others  of 
such  children,  as  tenants  in  common,  and  their  respec- 
tive heirs,  executors,"  &c. ;  and  if  they  should  all  die 
under  twenty-one,  and  without  issue,  or  in  case  William 
should  have  no  issue,  the  testator  gave,  devised,  and  be- 
queathed the  said  one  fifth  unto  his  sons  Johny  Heniyy 
ThomaSy  and  his  daughter  Elizuy  for  the  like  estates,  and 
the  share  of  his  daughter  Eliza  to  be  upon  the  like 
trusts  and  subject  to  the  like  provisoes  and  declarations, 
as  were  given  and  declared  of  the  original  one  fifUis  of 
his  said  sons  and  daughter  respectively.  And  he  devised 
and  bequeathed  the  remaining  one  fifth  unto  his  said 
sons  John  and  Hennjy  their  heirs,  executors,  administra- 
tors, and  assigns,  upon  trust  to  apply  the  income  for  the 
maintenance  and  education  of  his  daughter  JEliza  till 
twenty-five,  or  marriage ;  and,  upon  his  said  daughter 
attaining  twenty-five,  if  unmarried,  to  convey  and  assign 
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the  said  one  fifth  to  heri  her  heirs,  executors,  and  ad- 
ministrators, for  ever.  But  if  she  should  marry  before 
attaining  that  age,  then  immediately  after  such  mar- 
riage, with  the  advice  and  concurrence  of  his  wife,  to 
convey,  assign,  and  settle  all  or  such  reasonable  part  or 
parts  of  the  said  last-mentioned  one  fifth,  as  they  or  he, 
with  such  advice  and  concurrence  as  aforesaid,  should 
deem  proper  and  expedient,  to  such  uses,  upon  such 
trusts,  and  to  and  for  such  intents  and  purposes,  for  the 
benefit  of  his  said  daughter  and  her  issue,  and  with 
such  reasonable  estates  and  interests  in  favour  of  any 
person  or  persons  with  whom  she  might  intermarry,  as 
they  or  he,  with  such  advice  and  concurrence  as  afore- 
said, should  deem  proper  and  expedient ;  and  should 
convey  and  assign  the  residue  of  such  one  fifth,  if  any, 
unto  his  said  daughter,  her  heirs,  executors,  administra- 
tors, or  assigns,  or  unto  such  person  or  persons,  and 
for  such  estates  and  interests  as  she  or  they  should 
direct  or  appoint.  And  it  was  thereby  provided  that  it 
should  be  lawful  for  his  said  sons  John  and  Henty^  and 
the  survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor,  at  any  time  or  times  during  the  lifetime  or 
widowhood  of  his  wife,  or  at  any  time  afterwards  during 
the  contiDuance  of  the  trusts  thereby  reposed  in  them, 
with  the  consent  and  approbation  in  writing  of  his  said 
wife  during  her  lifetime  or  widowhood,  and  afterwards 
with  the  consent  and  approbation  in  writing  of  the 
person  or  persons  for  the^time  being  in  the  possession  of, 
or  entitled  to,  the  receipt  of  the  rents  and  profits  of  the 
premises  proposed  to  be  sold,  under  his  or  their  hand 
or  hands,  or  of  their  or  his  own  authority  if  such  per- 
son or  persons  should  be  in  his,  her,  or  their  minority, 
to  sell,  dispose  of,  and  convey  all  or  any  of  the  mes- 
suages, tenements,  hereditaments,  and  real  estate  before 
devised,  or  such  parts  or  part  of  all  or  any  of  the  said 

1  i  4  messuages, 
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messuages,  lands»  tenements,  hereditaments,  and  real 
estate  as  should  be  subject  to  such  continuing  trusts,  and 
the  fee-simple  and  inheritance  thereof,  &c.  — with  the 
usual  powers  —  as  to  which  no  question  arises.  And  it 
was  declared  that  the  money  arising  by  such  sale  or 
sales  should  be  subject  to  the  same  trusts  as  were  before 
declared  of  and  concerning  the  residue  of  his  personal 
estate,  or  such  parts  or  part  thereof  as  to  which  the 
trusts  before  declared  should  be  continuing  at  the  time 
of  such  sale  or  sales. 


The  testator  died  in  the  year  1820 ;  his  widow  in  the 
year  1827;  William^  the  son,  in  1831,  leaving  children; 
Henry^  the  son,  who  was  one  of  the  trustees,  died  in 
1826;  Eliza  attained  the  age  of  twenty-one  in  the  year 
1823,  and  married  in  the  year  1825;  and,  upon  her 
marriage,  a  settlement,  dated  the  6th  of  June  1825,  was 
executed,  which  constitutes  an  important  part  of  the 
case.  In  the  year  1835,  John^  the  surviving  trustee, 
agreed  to  sell  the  whole  of  the  property  to  the  Defend- 
ant Thomas  White. 


No  question  is  made  as  to  the  title  of  the  three  fifths 
devised  to  the  three  sons,  John^  Henry^  and  Thomas. 
As  to  the  other  two  fifths,  devised  to  William  and  his 
children,  and  to  Eliza^  the  only  question  made  is,  whe- 
ther any  power  now  exists  to  sell  these  shares,  William 
being  dead,  and  his  children  infants,  and  Eliza  having 
married  and  a  settlement  been  made,  to  which  it  will  be 
necessary  particularly  to  advert;  although,  in  the  view 
which  the  Master  of  the  Rolls  took  of  the  case,  it  was 
not  necessary  for  him  to  give  any  opinion  as  to  its 
effect,  he  being  of  opinion  that  no  title  could  be  made 
to  William's  share,  and  consequently  that  the  bill  must 
be  dismissed. 

This 
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This  opinion  proceeded  upon  the  ground  that  by  the 
death  of  William^  although  his  children  are  still  infants, 
and  by  the  marriage  of  Eliza,  the  trusts  of  the  will  as  to 
those  two  fifths  had  determined ;  and  that  the  power  to 
sell,  which  was  by  the  will  to  be  effective  only  during 
the  continuance  of  the  trusts  thereby  reposed  in  the 
trustees,  had  ceased,  and  consequently  that  no  title 
could  be  made  to  those  two  fifths. 


So  far  as  WiUianCs  share  is  concerned,  the  whole 
turns  upon  that  question.  I  will  examine  it  before  I 
advert  to  the  case  as  to  Elizd!s  one  fifth. 


The  Master  of  the  Rolls  thought  that  upon  the  death 
of  Williavi,  although  his  children  were  infants,  a  con- 
veyance of  his  one  fifth  ought  to  have  been  made  by 
the  trustees,  and  that  the  interests  of  those  who  were  to 
take,  in  the  event  of  the  deaths  of  any  or  all  such  chil- 
dren, might  and  ought  to  have  been  provided  for  and 
secured  by  limitations  in  such  conveyance.  I  say 
^'  ought  to  have  been,"  because,  though  it  could  be 
shewn  that  this  might  have  been  effected  by  a  convey- 
ance of  the  legal  estate,  that  would  not  prove  that  the 
trusts  ought  therefore  to  be  considered  as  determined, 
if  it  should  appear  that  the  testator^s  intention,  as  mani- 
fested by  his  will,  was  that  those  objects  should  be 
effected  by  a  continuance  of  the  trust.  The  will  cer- 
tainly directs  that,  from  and  immediately  afl:er  the  de- 
cease of  William^  the  trustees  should  convey  and  assign 
to  his  children ;  but  if  such  conveyance  and  assignment 
could  not  be  made  to  such  children,  being  under  twenty- 
one  years  of  age,  without  defeating  the  testator's  de- 
clared intention  and  directions,  in  the  event  of  any  or 
all  of  them  dying  under  that  age,  such  direction  to 
convey  and  assign  must  be  confined  to  the  case  of  such 
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childitn,  being  at  such  time  of  the  age  of  twenty- 
one)  at  which  time  they  would  become  absolutely  en- 
titled. 

What,  then)  were  the  intentions  and  directions  of  the 
testator  in  the  event  of  all  or  any  of  the  children  dying 
under  twenty-one  ?  The  first  provision  is  that  in  the 
event  of  any  one  of  the  children  dying  under  twenty-one^ 
the  part  or  share  of  him  or  her  so  dying  should  then  be 
conveyed  and  assigned  to  the  survivors.  That  must 
mean,'  to  be  conveyed  and  assigned  by  the  trustees  to 
whom  he  had  devised  and  bequeathed  that  one  fifth  of 
his  real  and  personal  estate;  and  as  such  decease  o^ 
on^  of  his  children  might  take  place  after  the  death  of 
WiUiamy  the  trustees  must  necessarily  retain  the  estate^ 
and  the  trust  must  continue  so  long  as  it  might  be 
necessary  to  make  such  conveyance  or  assignment  — 
that  is,  until  the  children  attained  the  age  of  twenty- 
one. 


The  next  provision  is  still  stronger.  In  the  event  of 
all  the  children  of  William  dying  under  twenty-one,  his 
share  was  to  go  to  the  testator's  children  John^  Henrys 
Thomas^  and  Eliza^  the  share  of  Eliza  to  be  upon  the 
like  trusts,  and  subject  to  the  like  provisions  and  de- 
clarations as  were  given  and  declared  of  and  concerning 
her  original  one  fifth ;  and  that  original  share  was 
devised  and  bequeathed  to  John  and  Henry^  upon  trust 
to  pay  to  Elizaj  till  twenty-five,  or  her  marriage,  the 
income ;  and  upon  her  marriage,  under  twenty- five,  to 
convey,  assign,  and  settle  the  same,  or  a  reasonable  part 
thereof,  as  they,  with  the  advice  of  the  mother,  should 
think  proper,  for  the  benefit  of  Eliza,  her  issue,  and  her 
husband;  and  to  convey  and  assign  the  residue  to  her, 
or  as  she  should  appoint;  and,  by  her  settlement,  not 
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only  her  original  one  fifth  in  possession,  but  all  her  parts 
or  shares  in  reversion,  remainder,  expectancy,  and  con- 
tingency, or  otherwise,  were  settled.  Now,  whether  this 
trust  'would  arise  for  the  benefit  of  Eliza  and  her  issue 
must  be  uncertain  until  the  children  of  William  die 
under  twenty«one,  or  attain  that  age ;  and  if  they  should 
all  die  under  twenty-one,  this  trust  would  be  to  be  exe- 
cuted for  Eliza  and  her  issue.  To  preserve  to  the 
trustees  the  power  of  so  executing  this  trust,  it  was 
necessary  for  them  to  retain  the  estate,  and  that  the 
trusts  under  the  will  should  continue  so  long  as  any  of 
WilUam^s  children  should  be  under  twenty-one. 


It  is  also  to  be  observed  that  the  trust  was  a  joint 
trust  of  real  and  personal  estate ;  and  whether  the  ob- 
jects could  or  could  not  be  attained  by  a  settlement  of 
the  real  estate,  it  is  obvious  that  the  only  means  of 
securing  the  ulterior  object  of  the  disposition  of  the 
personal  estate  was  by  a  continuance  of  the  trust ;  and 
there  is  no  reason  to  suppose  that  the  testator  intended 
that  the  trusts  of  the  real  and  of  the  personal  estate 
should  determine  at  different  periods. 

• 

I  am,  therefore,  of  opinion  that  the  trusts  of  Williavi^s 
one  fifth  were  continuing  and  subsisting  at  the  date  of 
the  contract,  and  are  so  still ;  and  that,  as  to  this  one 
fifth,  the  power  of  sale  is  still  subsisting. 


With  respect  to  Eliza^s  one  fifth,  the  case  is  very 
different.  Upon  her  marriage  under  twenty-five  the 
trustees  were  to  settle  and  convey  it  upon  trusts  and  for 
purposes  not  prescribed  by  the  testator,  for  the  benefit 
of  herself,  her  issue,  and  husband,  or  absolutely,  as  she 
should  appoint.  And  I  agree  with  the  Master  of  the 
Rolls  in  this,  that  the  trusts  under  the  will  would  there- 
upon 
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1839^  J  upon  determine ;  and  if  so,  the  power  of  sale  under  the 
will  would,  as  to,  this  one  fifth,  have  ceased  from  that 
time ;  because  it  was  not  necessary,  as  was  the  ground  of 
Sir  John  LeacVs  judgment  in  Trffmer  v.  Knightley  {a\ 
that  the  power  as  to  one  share  should  continue,  in  order 
to  preserve  it  for  the  benefit  of  other  shares,  the  direc- 
tion being  that  it  should  continue  as  to  such  parts,  if 
any,  of  the  premises  as  should  be  subject  to  continu- 
ing trusts.  If,  therefore,  there  be  now  any  power  or 
trust  to  sell  the  one  fifth  of  Eliza^  it  must  be  found 
elsewhere,  and  not  in  the  will  of  the  testator. 

The  settlement  executed  upon  Eliza*s  marriage  recited 
the  will  of  the  testator,  and  that  his  real  estate  had  not 
been  sold,  though  it  was  expected  and  intended  that  the 
same  should  be  sold  and  disposed  of  at  such  time  or 
times  as  should  be  deemed  most  convenient  and  proper, 
under  and  by  virtue  of  the  power  contained  in  the 
said  will;  and  then  Eliza   Wood  assigned  and  trans- 
ferred  to  John   Wood  and  two  other  trustees  all  her 
part  and  share  of  and  in  all  and  singular  the  monies 
which  should  arise  or  be  produced  by  or  from  the 
sale  of  the  real  estate  of  the  testator,  and  all  her  right, 
title,  and  interest  therein,  upon  trust  for  herself,  her 
husband,  and  children,  if  any ;  and  the  trustees  were 
authorised  to  obtain  payment  of  such  monies,  and  to 
give  discharges  for  the  same,  without  any  obligation  on 
the  parties  paying  to  see  to  the  application  thereof. 
And  it  was  declared  that  until  sale  of  the  real  estate, 
the  part  or  share  of  Elizoj  of  and  in  the  rents  and  profits 
thereof,  should  be  held  and  applied  upon  the  same  or 
the  like  trusts  as  were  before  declared  of  the  dividends 
and  income  of  the  moneys,  stocks,  funds,  and  securities 
thereby  assigned  or  intended  so  to  be. 

At 

(a)  6  Mad,  154. 
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At  the  date  of  this  settlement  John  and  Henry  Wood 
held  the  legal  estate  in  Eliza^s  one  fiflh  ;  and  she,  with 
the  concurrence  of  John  and  Henry  Wood  and  of  her 
mother,  had  the  absolute  dominion  over  the  property. 
It  is  true  that  the  mother  being  then  alive,  the  intended 
sale  referred  to  in  the  settlement  might  have  been,  and 
obviously  was  intended  to  take  place,  under  the  power 
in  the  will ;  but  the  settlement  assumes  that  the  land 
was  to  be  converted  into  money,  and  that  by  John  and 
Henry  Wood,  who  held  the  legal  estate ;  and  the  pro- 
perty settled  is  the  one  fifth  of  the  proceeds  of  the  sale. 


Wood 


V, 

White. 


The  question  is  then,  whether  this  settlement  does 
not  authorise  John  Woody  who  has  survived  his  brother 
Henry^  to  sell  this  one  fifth.  It  does  not^  in  terms,  im- 
pose upon  them  the  duty  of  selling;  but  it  recites  an 
existing  intention  that  they  should  sell,  and  then  treats 
them  as  the  trustees  of  the  legal  estate  of  the  property 
to  be  sold,  and  makes  John  one  of  the  trustees  of  the 
money  to  arise  from  such  sale.  Here  is  a  clear  inten- 
tion for  a  conversion  of  the  realty  into  money,  and  a 
dealing  with  and  settlement  of  money  which  could  only 
arise  from  such  conversion ;  and  to  this  the  trustees, 
who  alone  could  make  the  conversion,  and  the  cestui  que 
trusty  who  alone  could  direct  it,  are  parties.  They  had 
a  right  to  direct  a  sale,  and  to  create  a  power  or  a  trust 
for  that  purpose ;  and  as  a  sale  is  necessary  to  give 
efiect  to  the  provisions  of  the  settlement,  and  the  de- 
clared intention  of  the  parties  to  it,  I  think  that  a  sale 
is  thereby  authorised,  though  not  in  terms  directed. 


The  circumstances  of  this  case  are  so  peculiar  that 
there  is  no  probability  of  any  decision  having  taken 
place  directly  in  point ;  but  there  are  rules  established 
strongly  analogous,  by  which  a  power  or  trust  to  sell 
has  been  held  to  be  created  by  implication.  If  a  tes- 
tator 
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1839.  tator  directs  that  his  lands  shall  be  sold,  and  the  pro- 
ceeds be  to  be  distributed  by  his  executors,  they  have 
the  power  to  sell,  though  no  such  power  is  in  terms 
given  to  them.  So,  if  a  testator  merely  charges  his 
lands  with  the  payment  of  his  debts,  this  is  so  equiva- 
lent to  a  trust  for  that  purpose,  that  a  purchaser  is  not 
bound  to  see  to  the  application  of  the  purcbasennoney* 
In  both  cases  the  power  and  trust  are  unplied  for  the 
purpose  of  carrying  into  effect  the  declared  intention  as 
to  the  purchase-money. 

Another  way  of  considering  this  question  is  to  in- 
quire whether  any  one  will  be  able  hereafter  to  dispote 
the  title  of  the  purchaser,  that  is,  to  claim  the  land 
itself.  The  purchaser  will  have  the  legal  estate  iSnom 
the  trustee.  The  daughter  Eliza  and  her'  husband  can 
never  dispute  the  purchaser's  title^  they  having  been 
parties  to  the  settlement,  which,  assuming  that  the 
trustees  were  to  sell,  dealt  only  with  the  purchase- 
money  ;  but  if  this  be  so,  the  children  of  Eliza  must  be 
equally  bound,  as  their  title  is  only  under  their  motho', 
who,  with  the  concurrence  of  her  mother  and  the  tros- 
.    tees,  had  the  absolute  dominion  over  the  property. 

I  am,  therefore,  of  opinion  that  a  good  title  can  be 
made  to  Eliza*s  share  also. 

I  must  not  pass  over  an  objection  raised  as  to  the 
whole  of  the  power[under  the  will,  namely,  that  it  was  too 
remote,  and  tended  to  a  perpetuity.  Being  of  opinion 
that  the  trust  as  to  WilliawHs  share  would  determine 
upon  his  children  attaining  twenty-one,  and  that  the 
trusts  as  to  Eliza^s  share  would  determine  upon  her 
attaining  twenty-five,  or  marrying,  this  objectiou  may 
be  considered  as  disposed  of;  but  if  it  were  otherwise, 
the  sale  in  question  is  within  the  permitted  period,  and 

there 
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there  would  not,  I  think,  be  much  doubt  of  its  validity 
until  the  expiration  of  that  period. 

Having  now  disposed  of  the  question  of  title,  I  cannot 
dispose  of  the  case  without  observing  upon  the  frame 
of  the  suit. 


The  contract  is,  in  the  usual  form,  between  John  Woody 
the  vendor,  and  Thomas  WhitCj  the  purchaser ;  and  they 
alone  ought  to  have  been  parties  to  the  suit ;  instead  of 
which,  the  trustees  of  Mrs.  Locals  settlement,  and  she 
and  her  husband,  are  made  parties  co-plaintifis  with  the 
vendor  John  Wood.  If  their  concurrence  had  been  ne- 
cessary to  give  security  to  the  purchaser,  as  is  stated  to 
have  been  advised  by  the  conveyancer  consulted,  it  was 
for  John  Wood  to  bring  them  forward  to  assist  in  giving 
e&ct  to  his  contract;  but  as  Plaintiffs  they  have  no 
title  to  sue.  If  the  infant  children  of  William  had  been 
made  co-plaintiffs,  or  if  there  had  been  children  of  Mr. 
and  Mrs.  Lucas^  and  they  had  been  made  co-plaintiffs, 
I  should  have  refused  to  make  any  decree  in  a  cause  so 
constituted,  because  I  should  have  supposed  that  the 
object  was  to  attempt  to  bind  the  infants  in  a  suit  by 
the  proceedings  of  which  they  ought  not  to  be  bound ; 
but  as  all  the  Plaintiffs  are  adults,  and  the  objection  has 
not  been  taken  by  the  Defendant,  I  do  not  think  it 
necessary  to  do  more  than  to  observe  upon  the  frame 
of  the  suit,  that  it  may  not  be  supposed,  by  my  making 
a  decree  in  it,  to  have  received  any  sanction  from  me. 


There  must  be  a  decree  for  a  specific  performance, 
but  without  costs. 
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18S9. 


Aug.  10. 

The  Appor- 
tionment Act, 
4&  5W.4. 
c,  22.,  does  not 
apply  to  rents 
payable  by 
tenants  from 
year  to  year, 
which  have 
not  been  re- 
served by  an' 
instrument  in 
writing. 


In  re  MARKBY,  a  Lunatic. 

THE  lunatic  died  on  the  28th  of  June  1838,  and,  on 
his  death,  the  present  petitioner,  who  was  the  com- 
mittee of  his  person  and  estate,  obtained  letters  of 
administration  of  his  personal  estate. 

Under  an  order,  subsequently  made,  for  taking  the 
committee's  accounts  of  the  estate,  the  Master,  among 
other  things,  found  that,  at  the  time  of  the  lunatic's 
death,  the  whole  of  his  real  estates  therein  mentioned, 
and  of  which  he  was  seised  in  fee  simple,  were  let  to 
tenants  from  year  to  year,  without  any  leases,  agree- 
ments, or  other  instruments  in  writing  between  sach 
tenants  and  the  lunatic,  or  between  such  tenants  and 
the  committee  of  the  estate ;  and  that  the  rents  thereof 
respectively,  became  due  and  payable  at  Lad^'day  and 
Michaelmas-day  in  each  year ;  and  that  the  same  had 
been,  respectively,  received  by  the  petitioner  up  to  Ladf' 
day  1838  ;  but  that  the  petitioner  had  not  received  any 
rents,  in  respect  thereof,  subsequently  thereto ;  and  that 
after  the  death  of  the  lunatic,  the  lunatic's  heir  at  law 
entered  into  the  possession  of  the  estates,  and  contended 
that  the  rents  which  accrued  due  during  the  following 
half  year  belonged  exclusively  to  himself  as  heir,  and 
were  not  apportionable  between  him  and  the  personal 
representative. 


The  question  raised  by  this  petition  was,  whether  the 
personal  representative  was  entitled,  under  tlie  late  Ap- 
portionment Act,  4f  Si  5  TV.  4.  c.  22.,  to  receive  back 
from  the  heir  at  law  a  rateable  proportion  of  the* half 
year's  rents  which  accrued  due  at  Michaelmas  1 838,  in 

respect 
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respect  of  the  period  which  elapsed  between  Lady-day        1889. 
in  that  year  and  (he  28th  day  of  the  following  June^  the     ""^^y^^ 
day  of  the  lunatic's  death.  Mabksy. 

Mr.  Sidebotiomi  for  the  personal  representative. 

The  case  comes  within  the  equity  and  spirit  of  the 
statute ;  and,  where  the  language  is  equivocal,  that  must 
decide  the  question.  The  demise  here  has  been  by 
letting  the  estate  to  tenants  from  year  to  year,  on  be- 
half of  the  owner  in  fee ;  and  the  case  falls  distinctly 
within  the  very  first  words  in  the  second  section  of  the 
statute.  The  rent  of  which  apportionment  is  sought  is 
*^  a  rent  service  reserved  on  a  lease  by  a  tenant  in 
fee,**  words  which  describe  a  parol  dembe  as  correctly 
as  laease  in  writing.  The  doubt  has  been  created  by 
supposing  that  the  subsequent  part  of  the  sentence, 
which  speaks  of  payments  made  payable  under  any  in- 
strument, requires  that  the  rents-service  also  should  be 
payable  under  an  instrument,  whereas  all  that  the  act 
requires  as  to  them  is,  that  the  leases  should  have  been 
granted  after  the  passing  of  the  act.  No  satisfactory 
reason  can  be  suggested  why  the  section  should  not  be 
held  to  apply  to  rents  reserved  on  yearly  leases,  granted 
by  parol,  as  well  as  to  leases  in  writing ;  and  such  rents 
are  within  the  words,  and  still  more  within  the  equity, 
of  the  statute. 

Mr.  Bethellj  for  the  heir. 

At  common  law,  this  rent  was  not  apportionable;  and 
the  question  is,  whether  the  common  law  right  of  the 
heir  has  been  taken  away  by  the  statute.  The  second 
section  (which  alone  has  any  application),  must,  in  sound 
construction,  be  confined  to  demises  made  or  evidenced 
by  some  written  instrument  It  is  impossible  to  dis- 
Gonnect  any  of  the  several  matters  enumerated  in  the 

Vol.  IV.  K  k  clause 
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18S9.  clause  from  the  general  words  which  follow  and  which 
'  ^-^y^^^  qualify  all  the  payments  before  specified ;  viz.,  the 
Mabkbt.  words  ^'  made  payable,  or  coming  due  at  fixed  periods 
under  any  instrument  that  shall  be  executed  after  the 
passing  of  this  act"  This  qualification  over-rides  the 
whole,  and  is  equally  applicable  to  rents-service,  as  to 
other  rents,  to  annuities,  pensions,  dividends,  moduses, 
compositions,  and  <^all  other  payments  of  every  descrip- 
tion.'* 

7^  Lord  Chancellor. 

I  am  clearly  of  opinion  that  the  statute  does  not 
apply  to  this  case.  First,  it  enumerates  the  most 
worthy  subject,  namely,  rents-service,  that  is  rents 
reserved  under  leases:  then  it  proceeds  to  give  an 
enumeration  of  various  other  subjects ;  concluding  with 
a  general  clause  large  enough  to  embrace  every  Unci  of 
payment  coming  due  at  fixed  periods ;  and  it  requires 
that  they  should  be  under  an  instrument  execoted  after 
the  passing  of  the  act.  But  there  was  no  intention  on 
the  part  of  the  legislature  to  make  any  distinctioD  be- 
tween the  several  matters  which  are  the  BubjesX  of  die 
enactment,  as  to  whether  the  payments  should  or  should 
not  be  under  an  instrument  in  writing.  Even  in  the 
case  of  the  least  worthy  of  the  subject-matters  whidi  die 
section  enumerates,  it  was  intended  that  the  instrument 
creating  or  evidencing  the  payment  should  be  in  writing; 
and,  djbrtiortf  that  was  so  as  to  the  most  worthy;  the 
only  question  being  as  to  the  time  at  which  the  instru- 
ment was  to  be  executed. 
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1839. 


COLLARD  V.  ALLISON.  1839. 

Nov,  14,  15. 
^^^    2  340 

nnHE  bill  was  filed  for  an  injunction  to  restrain  the      Aprii  15. 

"*•    alleged  infringement  of  a  patent  for  an  improve-  ^^  ^*' 

.,  ^  /.  ,  '        r  Although  R 

ment  m  the  manufacture  of  grand  square  piano-fortes,  patent  is  of 

The  patent  had  been  obtained  twelve  years  before.  long  standing, 

*^  •'  yet  It,  from 

the  nature  of 

The  Plaintiffs  moved,  at  the  Rolls,  for  an  injunction,  Inygntio^  or 
and  filed  a  number  of  affidavits  in  support  of  the  mo-  the  conflicting 

evidence  as 

tion.  The  Defendants,  by  their  answer,  and  by  affidavits  ^q  \i^  novelty, 

filed  in  opposition  to  the  motion,  admitted  that  if  the  ''*  validity 

appears  to  be 

patent  was  valid,  the  acts  of  infringement  charged  by  the  doubtful,  or  if 
bill  had  been  committed  by  them ;  but  they  denied  the  ^f®  xclurive^ 
validity  of  the  patent,  and  stated  facts  to  shew  that  the  possession  is 
Plaintiffs  had  not  been  in  the  exclusive  and  undisturbed  tory^the  Court 
ebjoyment  of  the  patent-right  as  alleged  in  their  bill.        will  not  grant 

.  an  injunction 

until  the  title 

The  Master  of  the  Rolls  refused  the  motion,  and  If?^^^""^^^' 

'  bushed  at  law. 

directed  the  Plaintiffs  to  bring  an  action  in  the  Court      After  the 

of  Queen's  Bench,  to  try  the  validity  of  the  patent;  at  ^bJ^^Jej  ^^^^ 

the  same  time  putting  the  Defendants  upon  the  terms  verdict  in  an 

of  accepting  short  notice  of  trial  and  keeping  an  ac-  ^q  ^ry  the  va- 

count.    The  Plaintiffs  now  renewed  the  motion,  before  ^^^'X  ®^J^® 

patent,  the 

the  Lord  Chancellor,  by  way  of  appeal.  Court  refused 

to  grant  an  in- 
junction to 
Mr.  Andei'don^  for  the  Plaintiffs.  restrain  the 

infringement 
of  the  patent, 

Mr.  Wigram  and  Mr.  T.  J.  PhiUivsy   for  the  De-  on  the  ground 

g»     -,  that  a  rule  nut 

fendants.  for  a  new  trial 

had  been  ob- 
TTie  tained  and 

was  pending 

in  the  court  of  law,  and  that  the  legal  title  of  the  patentee  was  therefore  still  un- 
decided. 
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The  Lord  Chancellor.  [After  stating  generally  the 
nature  of  the  apparatus  constituting  the  alleged  improve- 
ment, which  the  specification  claimed  as  the  subject  of 
the  patent] 


It  is  not  my  intention  to  express  any  opinion  upon 
the  validity  of  the  patent^  namely,  as  to  whether  the 
peculiarity  of  construction  here  claimed  constitutes 
such  an  improvement  as  would  be  the  subject  of  a 
patent;  because  I  have  always  thought  the  decision  of 
that  question  should  devolve  upon  that  jurisdiction  in 
which  questions  of  law  are  more  properly  decided.  It 
is  not  my  intention,  therefore,  to  express  any  opinion  on 
the  point,  further  than  to  say  this,  that  it  is  by  no 
means  so  clear  that  that  is  a  ground  on  which  a  patent 
could  be  maintained. 


Independendy  of  that  circumstance,  however,  there 
is  very  contradictory  evidence  as  to  whether  it  is  a 
novelty  or  not.  Persons  whose  opinions  must  in  their 
profession  be  held  in  great  esteem,  give  conflictiDg 
testimony  on  this  point.  [His  Lordship  stated  the 
effect  of  the  statements  on  this  subject  contained  in  the 
affidavits  on  each  side,  and  proceeded: — ]  The  effect 
of  these  contradictory  statements,  therefore,  as  the  matter 
now  stands,  leaves  considerable  doubt  upon  the  ques- 
tion whether  that  which  is  now  claimed  is  a  novelty 
or  not ;  and  that  circumstance  would  make  it  my  duty 
to  send  the  question  to  law,  and  prevent  me  from 
granting  an  injunction  in  the  meantime. 

But  then  it  is  said,  there  is  possession  of  the  patent, 
and  that  possession  of  a  patent  for  a  certain  length  of 
time  gives  such  a  title  as  the  Court  will  protect  until 
a  trial  at  law  can  be  had  And,  certainly,  if  I  found 
that  manufacturers  of  pianofortes  had  acquiesced,  and 

that 
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that  there  was  no  doubt  upon  that  point  to  which  I 
have  before  referred,  I  should  have  adopted  the  course 
which  Lord  Eldon  adopted  (a),  and  which  I  have  fol- 
lowed^ of  protecting  the  right  until  the*  trial  should 
have  been  had.  For  that  purpose,  however,  I  ought 
to  have  very  satisfactory  evidence  of  exclusive  pos- 
session. Now,  I  find  here  that  certain  manufacturers 
state  that  they  abstained  from  making  pianofortes  in 
this  manner  out  of  respect  for  the  Piaintifis,  as  having 
a  patent;  while  other  manufacturers  again  say  that  they 
have  always  made  them  in  this  manner.  Which  of 
these  statements  is  true,  I  am  not  called  upon  to  decide ; 
but  the  discrepancy  does  throw  sufficient  doubt  on  the 
case  to  prevent  my  interfering  by  injunction. 


COLLABD 
V. 

Aluson. 


The  result  is,  that  this  case,  in  my  opinion,  wants 
that  evidence  of  exclusive  possession  upon  which  Lord 
Eldon  acted  in  the  case  that  has  been  referred  to; 
and  that  there  is  so  much  doubt  as  to  the  novelty  of 
what  is  claimed,  and  as  to  the  validity  of  a  patent  for 
such  a  manufacture,  that  I  do  not  feel  that  I  ought  to 
interfere.  It  is  obvious,  however,  that  the  question 
should  be  immediately  tried.  The  object  will  be,  to 
have  the  pleadings  at  law  so  arranged,  that  it  should  be 
tried  at  the  sittings  after  this  term. 


The  action  was  accordingly  tried  before  Lord  Deri' 
man,  at  the  sittings  after  Hilary  term,  1840,  and 
a  verdict  found,  for  the  PlaintiflFs,  in  favour  of  the 
patent.  On  the  first  day  of  the  following  term,  the 
motion  for  the  injunction  was  renewed;  but  it  appear- 
ing, on  affidavit,  that  a  bill  of  exceptions  had  been  ten- 
dered, 

{a)  Hill  V.  Thompson,  3  Mcriv.  62?. 
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deredy  and  that  the  Defendants  also  intended  to  move 
for  a  new  trial  in  the  court  of  law,  the  Lord  Chancdlor 
directed  the  application  to  stand  over  until  the  result 
of  these  proceedings  should  be  known.  Shortly  after- 
wards, Sir  W»  FoUett  obtained  a  rule  nisi  for  a  new  trial. 
The  motion  for  the  injunction  was  then  brought  on 
again;  but 


it%  14.  TTie  Lord  Chancellor  said,  that  under  the  cir- 

cumstances in  which  the  case  now  stood  at  law  — -  a  mle 
to  shew  cause  why  a  new  trial  should  not  be  had, 
having  been  granted— -he  must  consider  the  l^;al  tide  of 
the  parties  as  stiU  undecided ;  and  he  therefore  refiised 
the  application. 


1839. 
Ju/y  10. 


HUTCHINSON  v.  FREEMAN. 


Persons,  not     fliHIS  was  a  suit  for  the  administration  of  the  estate 
suit,  but  inter-  ^^^  effects  of  an  intestate.     Several  persons  claim- 

^h"*\f  ^^^^^^    J"g  to  be  some  of  the  next  of  kin  of  the  intestate,  but 
and  making      who  had  not  been  made  parties  to  the  cause,  went  into 

the  Master's  office  under  the  decree,  and  having  there 
succeeded  in  proving  their  pedigree  and  establishing 
their  title,  as  such  next  of  kin,  they  now  appeared  on 

, .     ,        the  hearing  for  further  directions,  and  asked  for  their 
tered  in  the  ° 

suit,  and  after-  costs.     No  supplemental  bill  had  been  filed,  bringing 
S'Jt  i^r"^'  ^^^^  formally  before  the  Court  as  parties. 

hearingon  r^ 

further  direc- 
tions, ought  to  stand  on  the  same  footing  in  regard  to  their  costs  of  these  pro- 
ceedings, as  other  next  of  kin  who  have  been  made  parties. 


out  their 
claims  as  next 
of  kin  of  an 
intestate, 
whose  estate 
is  adminis- 
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The  SolicitoT'Oeneral  and  Mr.  Bellamy^   for   the        18S9. 

Plaintiffs*  ,7^^^^^"^"^ 

Hutchinson 

Mr.  Wakffield  and  Mr.  Sn^hcf  for  next  of  kin  who     ^*^»^n*  i 
were  Defendants. 

Sir  Charles  WethereU^  for  the  next  of  kin  who  were 
not  parties. 

Waite  V.  Waite  (a)  and  Bennett  v.  Wood  (I)  were  re- 
ferred to. 

The  Lord  Chancellor  said,  he  would  give  to  these 
next  of  kin  the  same  costs  as  they  would  have  had  if  the 
Plaintiff  had  proceeded  regularly  and  made  them  parties 
to  the  suit;  but  they  were  not  entitled  to  have  the 
costs  of  their  proceedings  in  the  Master's  office,  unless 
the  other  next  of  kin,  who  had  been  made  parties,  were 
also  entitled  to  such  costs,  {c) 

{a)  sMadd.  l\o.  (c)  See  ShviUeworth  v.  Ho- 

(b)   7  Sim»  52S. ;    and    see     worth,  the  next  case. 
P.  Wm.  27. 
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1 840. 


1840.  SHUTTLE  WORTH  v.  HOWARTH. 

Nov.  4, 5. 


Persons  who,  ri^HE  testator  devised  and  bequeathed  his  residaary 
a  very  nu-  estate,  both  real  and  personal,  to  the  trustees  and 

merous  class,    executors  in  bis  will  named,  in  trust,  as  to  one  moiety  of 

were  inte-  i  i        t      . 

rested  in  a        the  clear  proceeds,   to  be   distributed   among  the  de- 

rte^"dmi-^^  scendants,  to  the  fifth  generation  inclusive,  of  his  uncle 
nistered  in  a  and  aunt  Thomas  Kay  and  Mary  Kay^  the  brother  and 
were  not  par-    sister  of  his  late  father,  living  at  the  time  of  his  (the 

ties  to  the  fiuit,  testator's)  decease;  and,  as  to  the  other  'moiety,  to  be 

were  allowed 

their  costs  of    distributed  among  the  descendants,  to  the  fifth  gener- 

proceedings  in  ^y^Q^  inclusive,  of  his  uncle  and  aunts,  Thomas  Kaih 
the  Master  8  ^  j^ 

office  to  esta-  Ann  Kay^  and  Catherine  Kay^  the  brother  and  sisters 
claims  and  of  ^^  ^^^  mother,  living  at  the  time  of  his  decease ;  such 
their  subse-      descendants  to  take,  share  and  share  alike,  per  stirpes 

quently  inter-  ,       ^ 

vcning^in  »"«  not  per  capita. 

the  suit,  and 

applying  for  rrii       i  -n  z»i    j    i  r     i  i 

such  costs,  in  ^be  bill  was  hied  by  two  ot  the  trustees  and  ex- 
like  manner  as  ecutors,  affainst  several  persons  who  claimed  to  be  de- 
other  mem-  °  *^ 

hers  of  the  scendants  of  the  testator's  uncles  and  aunts,  answer- 
whcTh^rb  **^8  ^^®  description  of  the  residuary  legatees;  and  also 
made  parties,    against  his  co-heirs  at  law.     It  alleged  that  the  Plain- 

tiffs  were  unable  to  ascertain  whether  there  wefe  any 
others  of  such  descendants  in  existence  besides  those 
who  had  been  made  defendants ;  and  it  prayed  that  the 
estate  might  be  administered,  and  the  trusts  of  the  will 
performed  under  the  direction  of  the  Court. 

The  cause  was  heard  on  the  14th  of  August  1828) 
when  a  decree  was  made  directing  a  variety  of  prelimi- 
nary inquiries  and  accounts.  By  a  separate  report  made 
in  pursuance  of  that  decree,  the  Master  found  that  of 
the  persons  who  had  gone  in  before  him  and  esta- 
blished 
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blished  their  title  as  residuary  legatees,  answering  the 
description  in  the  will,  and  whose  names  and  additions 
were  set  forth  in  a  schedule  annexed  to  the  report, 
332  were  descendants,  within  the  prescribed  degrees, 
of  the  testator's  paternal  uncle  and  aunt;  and  144  were 
like  descendants  of  the  testator's  maternal  uncle  and 
aunts.  Of  these  a  comparatively  small  number  only 
were  parties  to  the  suit. 
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Shottle- 

WORTH 

V. 

HOWARTH. 


At  the  hearing  of  the  cause  on  further  directions, 
before  the  Vice-Chancellor,  Margaret  Southanii  in  whose 
favour  the  Master  had  reported,  as  a  person  who  had 
made  out  her  claim  as  one  of  the  residuary  legatees, 
but  who  had  not  been  made  a  party  to  the  suit,  was 
allowed  to  appear  and  be  heard  by  counsel,  in  the  same 
manner  as  if  she  had  been  a  party. 

By  the  order  then  made,  the  Master  was,  among 
other  costs,  directed  to  tax  the  costs  of  Margaret 
SouthanCs  appearing  on  the  hearing  on  further  di- 
rections ;  ^*  but,  under  the  circumstances  of  the  case,  the 
Court  did  not  think  fit  to  give  to  her,  or  to  any  of  the 
other  persons  who  had  established  their  claims  before 
the  Master  as  descendants  of  the  testator's  uncles  and 
aunts,  and  not  parties  to  the  suit,  any  costs  of  establish- 
ing such  claims."  The  order  then  went  on  to  provide 
for  the  payment,  out  of  the  fund  in  Court,  of  the  several 
costs  thereby  directed  to  be  taxed. 


Margaret  Southam  having  died  shortly  afterwards,  a 
petition  of  appeal  against  this  part  of  the  order  was 
presented  by  certain  other  persons,  who,  like  her,  were 
not  parties  to  the  suit,  but  had  established  their  title  in 
the  Master's  office,  as  descendants,  or  representatives  of 
descendants,  to  the  fifth  generation,  of  some  or  one  of 
the  testator's  uncles  or  aunts.     The  petition  prayed  that 

the 
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1840. 


Shuttle-' 

WORTH 

V, 

HOWABTH. 


the  Appellants'  costs  of  making  oat,  proving,  and  esta- 
blishing their  respective  claims  before  the  Master,  as 
well  as  of  the  petition,  might  be  taxed  and  paid  to  them 
oat  of  the  fund  in  Coart. 

The  Appellants'  counsel  cited  and  relied  upon  the 
case  of  Hutchinson  v.  Freeman  (a),  in  which  the  LotcI 
Chancellor  laid  down  the  principle,  that  persons  who 
were  members  of  a  class,  but  who  had  not  been  made 
parties  to  a  suit  in  which  their  claims  were  investigated 
and  established  under  the  decree,  were  entitled  to  thdr 
costs  of  the  proceedings  for  that  purpose,  in  like  manner 
as  other  persons  of  the  same  class  who  had  been  brought 
regularly  before  the  Court  as  parties. 

On  the  other  hand  it  was  urged,  that  the  costs  of  the 
very  numerous  descendants  of  the  testator's  uncles  and 
aunts  would  amount  to  a  very  large  sum ;  and  that  it 
would  be  extremely  dangerous  to  lay  it  down  as  a  general 
rule,  that  wherever  a  numerous  class  of  persons,  whether 
creditors,  next  of  kin,  or  residuary  legatees,  were  mte- 
rested,  in  that  character,  in  property  which  was  ad- 
ministered in  Court,  they  were  to  be  entitled  to  the 
costs  of  making  out  their  title  before  the  Master,  at  all 
events,  and  whether  they  were  parties  to  the '  cause  or 
not. '  The  natural  and  necessary  result  of  such  a  rule, 
in  cases  of  this  kind,  would  be,  that  the  whole  of  the 
estate  would  be  swallowed  up  in  costs. 


Nov.  5.  The  Lord  Chancellor  said,  he  had  made  inquiry 

as  to  the  order  in  Hutchinson  v.  Freeman^  and  had 
learned  that,  from  the  terms  of  it,  as  drawn  up,  it  did 
not  distinctly  appear  what  costs  had  been  allowed  to  the 

next 

(a)  Page  490.  #»jprd. 
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next  of  kin  who  were  not  parties.  The  principle  he  had 
laid  down  in  that  case,  however,  was,  that  such  next  of 
kin  should  be  allowed  the  same  costs  as  if  the  Plaintifis 
had  brought  them  regularly  before  the  Court  as  parties ; 
and,  consequently,  that  if  they  would,  as  parties,  have 
been  entitled  to  their  costs  of  proceedings  in  the  Master's 
office  for  the  purpose  of  making  out  their  claim,  and  their 
costs  of  appearing  on  further  directions,  but  not  other* 
wise,  they  should  also  be  allowed  those  costs  on  taxation. 
To  that  principle  he  was  disposed  to  adhere;  and  it 
seemed  to  be  du^ctly  applicable  to  the  pres^it  case. 
These  Appellants  constituted  a  very  numerous  class  of 
claimants,  who,  in  strictness,  ought  all  to  have  been 
brought  before  the  Court  as  parties;  but  that  would 
have  created  great  delay  and  expense.  Very  properly, 
therefore,  those  having  the  conduct  of  the  suit  had  de- 
clined to  make  them  parties ;  and  the  question  now  was, 
whether  they  were  to  be  in  a  worse  situation  on  that  ac- 
count. His  Lordship's  opinion  was,  that  they  ought  to  be 
placed  on  exactly  the  same  footing,  as  to  costs,  as  if  they 
had  been  regularly  made  parties.  He  at  first  had  sup- 
posed that  the  costs  of  proceedings  by  parties  to  a  suit,  in 
establishing  their  title  to  a  fund,  as  members  of  a  class, 
before  the  Master,  were  not  costs  in  the  cause ;  but  on 
further  inquiry  he  found  that,  according  to  the  practice, 
those  costs  were  considered  to  be  costs  in  the  cause, 
and  would,  in  the  ordinary  course,  be  allowed  to  such 
parties.  The  Vice-Chancellor's  order  ought,  therefore, 
to  be  varied,  and  the  order  made  in  the  same  form  as 
that  made  in  Hutchinson  v.  Freeman. 


1840. 


Shuttle- 
worth 

HOWABTH. 


Mr.  Wigram^  Mr.  Stuart^  Mr.  Kenyan  ParJcer,  Mr. 
Geldartf  and  Mr.  Rogers,  were  for  different  parties. 


The 
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Shuttle- 
worth 
o. 

HOWARTH. 


The  order  was,  that  the  Master  should  tax  the  pe- 
titioners and  all  other  persons,  who,  not  being  parties 
to  the  suit,  had  established  their  claims  as  descendants, 
or  representatives  of  descendants,  of  the  testator's  uncles 
and  aunts,  and  were  certified  to  be  such  by  the  Master's 
separate  report,  and  respectively  named  in  the  schedule 
thereto,  the  costs  incurred  by  them  respectively  in  esta- 
blishing their  claims  before  the  Master ;  such  costs  to 
be  taxed  and  allowed  in  like  manner  as  if  such  persons 
had  been  parties  to  the  suit,  and  also  to  tax  the  pe- 
titioners and  the  Plaintifis  and  Defendants  their  costs 
of  the  application  and  consequential  thereon,  &c. 


REPORTS 


OF 
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IN   THE 
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ST.  JOHN'S  COLLEGE,  OXFORD,  t;.  CARTER        1839. 

and  Others.  ^^'^^' 

THOMAS  PRATT,  one  of  the  Defendants  in  this  Jfa  party  who, 
cause,  had  been  committed,  by  the  Vice-Chan-  ^pether  with 
'                                          .            .  others,  has 
cellor's  order,  for  breach  of  an  injunction  which  had  been  re- 
been  awarded  in  the  cause,  to  restrain  him  and  others  [Jj^'nction^ 
from  cutting  wood  in  Bagley  Wood,  in  the  county  of  fro*"  doing  a 
Berks  particular  act, 
i3crKs»  IS  afterwards 

present,  aiding 
and  abetting^ 
The  Defendant  Pratt  moved,  before  the  Lord  Chan-  when  that  is 

cellor,  that  the  Vice-Chancellor's  order  might  be  dis-  l"""?  '^^'''}. 
'  o  the  injunction 

charged,  on  the  ground,  that  although  he  was  present  hasprohibited, 
when  a  breach  of  the  injunction  was  committed,  he  did  a  brefch  S"^ 

not  actually  commit  a  breach  of  it  himself.  the  injunc- 

tion. 

Mr.  Wakefield,  in  support  of  the  Defendant's  motion. 

Mr.  Knight  Bruce  and  Mr.  Bellamy,  contrd. 

Vol.  IV.         <  LI  Tke 
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St.  John's 

College, 

Oxford, 

Carter. 


The  Lord  Chancellor  said,  that  if  it  were  proved 
that  the  Defendant  was  present,  aiding  and  abetting^ 
when  a  breach  of  the  injunction  was  committed,  he  must 
be  considered  as  having  been  actually  guilty  of  a  breach 
of  it  himself.  His  Lordship  then  proceeded  to  examine, 
at  length,  the  statements  made  in  the  various  affidavits 
before  him,  and  said  that  the  facts  deposed  to  could  leave 
room  for  no  doubt  whatever  that  the  Defendant  was  pre- 
sent, aiding  and  abetting,  in  the  commission  of  an  act 
which  he  had  been  prohibited  by  the  injunction  from 
doing.  His  Lordship  said,  that  he  must  abandon  the 
principles  applicable  both  to  criminal  and  to  civil  law, 
if  he  did  not  visit  the  party  practising  such  conduct 
with  all  the  consequences  of  a  breach  of  the  injunction ; 
and  that  he  should  not  be  vindicating  the  jurisdiction 
of  this  Court,  if  he  did  not  refuse  the  motion. 

Motion  refused,  with  costs. 


March  8. 


BICKFORD  V.  SKEWES. 


When  the 
Court  has  in- 
terfered, in  aid 
of  a  l^al 
right,  by 
granting  an 
injunction, 
upon  the 
terms  of  the 
Plaintirs 
bringing  an 


^I^HE  bill  in  this   cause  was   filed   to   restrain   the 
infringement  of  a  patent  right,  by  the  manufacture 
and  sale   of  an   article  called    "  The   Miner's    Safety 
Fuze." 


The  letters  patent  were  dated  in  the  year  18S1.    The 
bill  was  filed  on  the  22d  o(  Augiistj  1837.     The  injunc- 

de'riv'  'the'*'    ^*^"  ^^^  obtained,  ex  parte^  on  the  80th  otAugust^  1837. 

Plaintiff  of  In 

theinjunction,    * 

if  he  does  not  commence  and  proceed  with  his  action  with  due  promptness;  but  it 
will  not  do  this,  if  the  Defendant  has  been  supine  in  the  cause. 
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In  February  J  1838,  the  Defendant  gave  notice  of  a 
motion  to  dissolve  the  injunction,  but  did  not  move,  in 
pursuance  of  his  notice,  until  the  10th  of  December^ 
1838,  when  an  order  was  made,  directing  that  his 
motion  should  stand  over,  with  liberty  for  the  Plain- 
tiffi  to  bring  an  action,  they  undertaking  to  bring  an 
action,  to  try  the  right  in  dispute  between  the  parties, 
within  fourteen  days  from  that  time.  The  writ  in 
such  action  was  accordingly  sued  out  of  the  Court  of 
Queen's  Bench  on  the  11  th  of  December ^  but  was  not 
served  till  the  18th«  The  declaration  was  delivered  on 
the  24th  oi  January ^  1839,  and  the  Defendant  pleaded 
on  the  14th  of  February.  The  pleas  were,  that  the 
patent  had  not  been  infringed ;  that  the  patentee  was 
not  the  first  inventor ;  that  the  invention  was  not  new ; 
and  that  the  specification  was  insufficient.  On  the  22d 
of  February^  the  Plaintiffs  replied  in  the  action,  and 
the  Defendant  rejoined,  and  on  the  same  day  took  out 
a  summons  to  change  the  venue,  upon  which  Mr.  Justice 
Coleridge^  on  the  27th  of  February^  made  an  order  for 
changing  the  venue  from  the  city  of  London  to  the 
county  oi  Devon. 


1839. 


BlCKFORD 

Skewes. 


The  Spring  assizes  of  the  year  1839  for  Devonshire 
having  been  fixed  for  the  18th  of  March^  the  Defendant, 
on  the  4th  of  that  month,  moved,  before  the  Vice-Chan- 
cellor,  that  the  Plaintiffs  might  be  ordered  to  proceed 
to  trial  at  the  approaching  Devonshire  assizes,  and  that, 
in  default  of  their  so  doing,  the  injunction  might  stand 
dissolved.  His  Honour  having  refused  this  application, 
it  was  now  renewed  before  the  Lord  Chancellor. 


An  affidavit,  in  support  of  the  motion,  stated  that  the 
cases  of  both  Plaintiffs  and  Defendant  had  been  very 
fully  got  up,  for  the  purpose  of  the  motion  to  dissolve 
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the  injunction,   and  therefore,   that  little  further  lime 
was  required  to  enable  the  Plaintiffs  to  prepare  for  the 
trial,  and  that  all    the  Plaintiffs'  witnesses,  with   the 
exception  of  three,  resided  either  in  Devon  or  in  Com- 
"wall.     An  affidavit,  on  the  part  of  the  Plaintiflb,  stated 
that    until   the   venue     was   changed,    the    Plaintiflb* 
solicitors  had    been  preparing  for  trial  at  the  sittings 
after  Trinity  term  18S9;  and  that  all  their  proceedings 
in  the  action  had  been  taken  without  delay,  and  within 
the  time  limited   by   the  rules  of  Court;  but  that  it 
would  be  utterly  impossible  for  them  to  be  ready  for 
trial  in  time  for  the  approaching  Devonshire  assizes. 


Mr.  Jacobs  Mr.  Richards^  and  Mr.  Bethell^  in  support 
of  the  motion. 

Mr.  Wigram  and  Mr.  Roupellj  contra. 


The  Lord  Chancellor. 

If  the  Court  declines  to  interfere,  until  the  Plaintiff 
shall  have  established   his  right   at  law,  there  is  no 
danger  of  delay;  for  the  Plaintiff  is  obliged  to  pro- 
ceed to  trial  at  once ;  since  the  Court  will  not  interfere 
until  he  has  done  so.     If,  on  the  other  band,  the  Court 
is  of  opinion  that  the  Defendant  ought  to  be  restrained, 
still  putting  the  right  in  the  way  of  trial,  the  Court  will 
then,  I  apprehend,  exercise  its  right  over  the  injunc^n 
according  to  the  delay.      If  the  patentee  has  been  long 
in  possession,  the  Court  will  not  look  into  the  title,  bat 
will  give  credit  to  it,  until  displaced  by  a  trial  at  law; 
and   will  put  the   Plaintiff  upon    proceeding    to  trid, 
and  exercise  absolute  control  over  the  parties,  accord- 
ing as  they  may  or  may  not  do  that  which  the  Court 
has  directed.     I  do  not  understand  the  Vice-Chancellor 
to  have  said  that  the  Court,  having  made  that  order,  is 
to  exercise  no  further  control  over  the  Plaintiff.     The 

mode 
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mode  in  which  the  Court  will  deal  with  the  Plaintiff,  if        18S9. 

he  does  not  proceed  to  trial,  is  to  deprive  him  of  that 

prima  facie  right  which  the  injimction  gives  him.  v. 

Skbwbs, 

Therefore,  if  there  had  been,  in  this  case,  promptness 
on  the  part  of  the  Defendant,  I  should  have  thought  it 
very  reasonable  to  compel  the  party  to  go  to  trial  at 
these  assizes.  I  find,  however,  that  the  alleged  in- 
fringement took  place  in  Avgtist  1837,  and  that  the  bill 
was  filed  on  the  22d  of  that  month.  The  Court  is 
open,  even  during  the  vacation,  for  the  purposes  of  ex 
parte  injunctions ;  but  I  find  that  the  whole  of  the  re- 
mainder of  the  year  ISST^  and  the  whole  of  the  follow- 
ing year,  up  to  the  lOtli  of  December^  passed  away, 
during  which  the  Defendant  made  no  application  to  the 
Court  I  find,  therefore,  the  injunction  acquiesced  in, 
from  August  1837  to  December  1838.  I  find  the  Plain- 
tiffs in  possession,  against  all  the  world,  for  six  years, 
and  the  Defendant  subsequently  acquiescing  in  the  in- 
junction for  sixteen  months.  I  cannot  consider  the 
Plaintiffs  as  in  default  for  the  delay  occasioned  by  the 
default  of  the  Defendant.  I  find  the  venue  changed  on 
the  27th  of  February ^  and  on  the  1st  of  March  notice 
given  before  the  Vice-Chancellor  to  compel  the  trial 
at  the  present  assizes.  That  motion  was  not  disposed 
of  till  last  Mondai/  ;  and  now,  on  the  8th  of  March^  I 
am  to  inquire  whether  I  am  to  put  the  Plaintiffs,  after 
six  years*  enjoyment  before  the  bill  filed,  and  after  six- 
teen months  acquiescence  by  the  Defendant  in  the 
injunction  obtained  in  the  cause,  to  go  to  trial  in  ten 
days.  At  the  bar,  that  was  probably  thought  not  very 
reasonable,  and  I  am  asked  again  to  change  the  venue, 
so  that  the  trial  may  take  place  in  another  county 
twenty-one  days  hence;  but,  after  what  has  taken 
place,    I  do  not  think  it  reasonable    to    compel    the 
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V, 
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Plaintiffs  to  go  to  trial,  even  at  twenty-one  days'  dis- 
tance, in  a  case  which  appears  (particularly  from  the 
nature  of  the  issues  tendered  at  law)  to  be  one  of  so 
much  importance. 

Motion  refused,  with  costs. 


March  9. 


DUBLESS  V.  FLINT. 


When  a  plain- 
tiff claims  to 
be  entitled,  in 
a  particular 
character,  to  a 
fund  in  the 
hands  of  a 
trustee,  and 
the  trustee,  by 
his  answer, 
says  he  does 
not  know 
whether  the 
Plaintiff  fills 
that  character 
or  not,  the 
Plaintiff  can- 
not have  the 
fund  brought 
into  Court  in 
the  suit. 


^T^HE  Plaintiff  in  this  cause  claimed  to  be  entitled  to 
''^  a  fund,  admitted  by  the  answer  of  the  Defendant 
Rest  Flint  to  be  in  his  hands.  The  Plaintiff  asserted 
his  title  as  heir  at  law,  and  heir  according  to  the  custom 
of  gavelkind,  of  one  Mary  Bradderiy  deceased,  of  whose 
will  Flint  was  a  trustee.  The  Defendant  Flinty  by  hb 
answer,  said  that  he  did  not  know,  and  could  not  set 
forth,  as  to  his  belief  or  otherwise,  whether  Mary  Bradden 
left  the  Plaintiff  her  sole  heir  at  law,  or  her  sole  heir 
according  to  the  custom  of  gavelkind,  or  whom  she  left 
her  heir  at  law  or  customary  heir. 

The  Plaintiff  having  moved,  before  the  Vice-Chan- 
cellor, that  the  fund,  admitted  by  the  Defendant  FUnfs 
answer  to  be  in  his  possession,  might  be  brought  into 
Court  in  this  cause,  his  Honor  refused  the  motion,  with 
costs,  upon  the  ground  that  the  answer  contained  no 
admission  of  the  Plaintiff's  title. 


The  Plaintiff  now  renewed  his  motion  before  the 
Lord  Chancellor. 


Mr. 
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Mr.  Jacob  and  Mr.  Lemist  in  support  of  the  motion, 
referred  to  Freeman  y.Fairlie  (a)  and  Unsworth  v.  Wood- 
cock, {b) 

Mr.  Wigram  and  Mr.  Turner  appeared  for  the  De- 
fendant Flint ;  but 
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734^  Lord  Chancellor  (without  hearing  them)  said 
that  the  case  of  Freeman  v.  Fairlie  was  a  direct  authority 
in  support  of  the  Vice-Ciiancellor's  decision;  and  he 
refused  the  motion,  with  costs. 


(«)  B  Mer,  24. 


(6)  5  Mad.  438. 


JOHN  MAUND 


BETWEEN 


AND 


.  PlaintifF; 


March  37. 
April  12. 


EDWIN  ALLIES,  MARY  ANN  MAUND,  JOHN 
FARQUHAR,  and  JOHN  HAIR      -  Defendants. 

AND  BETWEEN 

JOHN  MAUND  -  -  -  Plaintiff; 

AND 

ANNE  ALLIES  and  HARVEY  ALLIES 

Defendants. 

^T^HIS  suit  was  instituted  for  the  purpose  of  having  A  Plaintifi; 
•*"    certain  partnership   accounts   taken.      Under   an  pointed  re?" 

order  in  the  cause,  the  Plaintiff,  who  was  the  managing  ceiver  in  the 

*^  cause,  cannot, 

partner,  before  decree, 

be  ordered,  as 

Piaintiflf^  to  produce  books  or  accounts  in  his  possession,  for  the  inspection  of  a 

Defendant. 

A  party  in  possession  of  documents  cannot^  except  by  consent,  be  compelled  to 
produce  them  for  inspection  elsewhere  than  before  an  officer  of  the  Court. 

An  order  for  a  commission  to  examine  witnesses,  returnable  upon  a  day  sub- 
sequent to  that  to  which  publication  stands  enlarged,  with  liberty  to  apply  to  the 
Master  to  enlarge  publication,  is  irregular. 

LI  4 
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1839.  partner,  was  appointed  the  receiver  and  manager  of  the 

^^^^■^  partnership  business ;  and  he  subsequently  brought  into 

f»,  the  Master's  office  his  first  account  as  such  receiver. 

I.LIE8.  jj^  ^^g  ^j^^   owner   of  the   freehold  of  the  premises 

upon  which  the  business  was  carried  on. 

On  the  20th  of  November  1 838,  the  Vice-Chancellor 
made  an  order,  upon  the  motion  of  the  Defendants  Anne 
Allies  and  Harvey  Allies,  "  that  the  Plaintiff  Jb/m  Maund 
do  permit  Mr.  John  Moxham,  of  the  city  of  Bristol,  ac- 
countant, to  compare  and  inspect,  at  the  expence  of  the 
Defendants,  Anne  Allies  and  Haroey  Allies,  the  receiver's 
first  account,  left  in  the  Master's  office,  with  the  part- 
nership books  and  accounts,  at  the  counting-house  of  the 
said  partnership  at  Pontypool,  in  the  county  of  Man- 
mouth,  at  all  seasonable  times,  upon  giving  reasonable 
notice  thereof  to  the  Plaintiff." 

On  the  11th  of  February  1839  the  Vice- Chancellor 
made  another  order,  upon  the  motion  of  the  same  De- 
fendants, by  which  it  was  ordered  that  the  Plaintiff 
should  allow  the  clerk  or  assistant  of  Mr.  John  Moxham 
to  be  present  and  assist  him  in  such  comparison  and 
inspection. 

The  cause  had  not  been  heard. 

The  Plaintiff  now  moved,  before  the  Lord  Chancel- 
lor, that  both  these  orders  miglit  be  discharged. 

Mr.  Wakejield  and  Mr.  Rogers,  in  support  of  the 
motion,  contended  that  the  first  order  was,  in  fact,  an 
adverse  order  against  Mr.  Maund  as  Plaintiff,  and  not 
as  receiver;  and  they  said  that  it  was  served  on  his 
clerk  in  Court  as  such ;   that   it  was   an   attempt  to 

graft. 
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graft}  on  tlie  common  order  for  a  receiver  to  pass  his 
accounts,  a  direction  for  the  production  of  documents, 
which  was  never  included  in  such  an  order,  when  pro- 
perly drawn  up ;  and  that  the  real  object  of  that  di- 
rection, in  the  present  instance,  was  to  compel  the 
Plaintiff  to  produce  partnership  books,  which  he  could 
not  otherwise  be  compelled  to  produce. 

Mr.  Wigram  and  Mr.  Piggotty  contrd. 

The  question  is,  whether  a  receiver  passing  his  ac- 
counts in  the  Master's  office  is  not  bound  to  produce 
his  original  accounts ;  for  the  books  sought  to  be  pro- 
duced are  the  books  kept  by  him  subsequently  to  his 
appointment  as  receiver. 
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TTie  Lord  Chancellor. 

Whatever  is  necessary  for  the  purpose  of  taking  the 
receiver's  accounts,  the  Master  has  the  power  to  call  for 
without  order :  and  no  order  would  be  necessary,  unless 
it  was  intended  to  make  an  order  against  the  receiver 
as  Plaintiff;  and  the  order  would  be  equally  wrong  if 
made  for  that  purpose.  I  understand  it  does  not  appear 
on  affidavit  that  the  receiver's  account  is  taken  from 
the  partnership  accounts.  The  accounts  may  be  the 
same ;  but  it  would  have  been  the  more  regular  course 
that  there  should  have  been  such  a  statement.  The 
Plaintiff  might  then  have  been  ordered  to  produce,  as 
receiver,  any  books  in  which  he  had  entered  any  accounts 
of  his  receipts  or  payments  as  receiver. 

I  would  suggest  that  the  order  should  be  varied,  by 
giving  liberty  to  compare  the  receiver's  accounts  with 
any  accounts  contained  in  any  books  relating  to  the 
partnership.      I  am  now  considering  the  Plaintiff  as 

receiver. 
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receiver,   and   excluding   him   from   the  character   of 
partner. 

Mr.  Wakefield^  in  reply. 

I  do  not  object  to  an  order  for  the  Master  to  direct 
such  an  inspection  of  the  accounts  as  your  Lordship 
suggests ;  but  I  object  to  an  inspection  on  the  premises. 
The  Court  has  no  jurisdiction  to  direct,  even  against  a 
receiver,  inspection  at  his  private  house.  If  the  common 
order,  appointing  a  receiver,  does  not  give  the  Master 
sufficient  powers,  I  have  no  objection  to  his  having  ad- 
ditional powers ;  but  an  order  for  inspection  of  docu- 
ments at  the  place  at  which  they  happen  to  be  is  never 
made  without  the  consent  of  the  party  in  whose  custody 
they  are.  The  only  place  at  which  the  Court  can  order 
the  production  of  documents  is  the  Master's  office,  or 
with  the  party's  clerk  in  Court. 

There  is  no  allegation  in  the  affidavits  that  the  part* 
nership  books  contain  a  single  item  with  respect  to  the 
receivership.  The  Master  will  not  pass  the  receiver's 
accounts  until  he  shall  have  duly  accounted  for  all  that 
he  has  received. 


llie  Lord  Chancellor. 

I  think  the  parties  have  miscarried  with  respect  to 
the  character  in  which  they  have  treated  the  Plaintiff 
As  Plaintiff,  I  consider  it  perfecdy  clear  that  he  is  not 
subject  to  be  called  upon,  by  an  adverse  application,  to 
produce  documents  in  his  possession.  It  is  very  different 
after  a  decree  which  orders  \U  In  the  present  instance  I 
consider  the  Plaintiff  merely  as  receiver  of  property  com- 
mon to  both  parties ;  and  I  apprehend  it  to  be  quite  clear 
that,  having  some  documents  in  his  possession  relative 

to 
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to  his  accounts,  it  is  right  to  make  an  order  to  compel 
him  to  produce  them  to  the  other  party.  If  he  has 
kept  accounts  at  all,  they  must  include  some  items  re- 
lating to  the  partnership  affairs.  Clearly  the  Court  has, 
and  I  apprehend  the  Master  ought  to  have,  power  to 
compel  the  Plaintiff  to  produce  all  accounts  kept  by  him 
connected  with  the  partnership.  There  is  considerable 
di£Bculty  in  not  ordering  inspection  at  the  premises, 
because  any  other  place  will  be  inconvenient :  but  at  the 
same  time,  I  feel  that  a  party  in  possession  of  documents, 
as  receiver,  at  his  own  house,  is  not  obliged  to  consent  to 
an  inspection  of  them  there.  I  cannot  order  that  the 
Defendants  shall  enter  another  party's  house :  the  juris- 
diction can  only  be  enforced  by  production  before  the 
officer  of  the  Court. 
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Maund 

V. 

Allies. 


Mr.  Wigram  suggested  that  it  might  be  ordered  that 
the  documents  should  be  produced,  for  the  Defendants' 
inspection,  at  some  other  house  in  the  country. 

The  Lord  Chancellob. 

I  fear  I  cannot  do  that  The  Court  cannot  depart 
from  its  practice,  unless  it  is  a  matter  of  arrangement 
between  the  parties. 

Mr.  Wigram  then  said  that  the  receiver  was  not  in 
his  own  house;  and  that  the  house  in  which  he  was 
had  been  taken  for  the  partnership  purposes. 


The  Lord  Chancellor. 

The  Plaintiff  is  the  managing  partner :  in  point  of 
fact,  he  was  the  managing  partner  in  possession,  and 
the  Court  appoints  him  receiver:  that  does  not  turn 
him  out  of  possession.  I  cannot  alter  the  possession ; 
I  have  no  jurisdiction  over  the  possession.     I  think  the 

Master 
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1839.  Master  has  jurisdiction  to  order  the  production  of  the 
documents ;  but  I  do  not  rest  upon  that  The  order  I 
propose  to  make  is,  that  the  receiver  shall  produce 
before  the  Master  all  books  in  which  there  are  any 
entries  relating  to  his  receipts  or  payments  in  respect 
of  the  partnership  estate,  or  the  carrying  on  by  him  of 
the  partnership  business,  with  liberty  to  seal  up  such 
parts  as  do  not  relate  to  those  matters. 

At  all  events,  I  think  the  present  orders  cannot  stand, 
because,  if  they  did,  they  would,  at  some  future  time,  be 
taken  as  a  precedent. 


**  His  Lordship  doth  order  that  the  receiver,  Jokn 
Maundy  do  produce  before  the  Master,  on  passing  his 
partnership  accounts,  any  books  or  accounts  in  his  pos- 
session in  which  any  entries  have  been  made  relaUng 
to  the  receipts  or  payments  of  the  said  receiver  on 
account  of  the  partnership  estate,  or  the  carrying  on  of 
the  said  partnership  since  his  appointment  as  receiver 
thereof;  with  liberty  to  seal  up  such  parts  thereof  as 
shall  appear  by  affidavit  to  be  made  by  him  not  to  re- 
late to  the  said  receipts  and  payments.*' 

Reg.  Lib.  1838.  B.  493. 


AprU  12.  On  the  25th  of  March  1839,  publication  in  this  cause 

then  standing  enlarged,  by  .consent,  to  the  first  day  of 
Easier  term,  the  Defendants  Hair  and  Farquhar  moved, 
before  the  Vice-Chancellor,  that  publication  might  be 
further  enlarged,  and  that  they  might  be  at  liberty  to 
sue  out  a  commission  for  the  examination  of  witnesses 
if  they  should  be  so  advised;  upon  which  the  Vice- 
Chancellor  made  an  order  that  a  commission  should 

issue, 
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issue  J  returnable  on  the  3 1st  of  May^  with  liberty  to 
apply  to  the  Master  for  an  enlargement  of  publication. 

The  Plaintiff  now  moved,  before  the  Lord  Chancellor, 
that  this  order  might  be  discharged. 

Mr.  Wakefield  and  Mr.  Rogers^  in  support  of  the 
motion,  contended  that  the  Defendant  had  no  right 
to  give  the  notice  of  motion  before  the  Vice-Chancellor ; 
and  that  the  order  which  the  Vice-Chancellor  had  made 
was  irregular,  upon  the  ground  that  the  commission 
could  not  be  made  returnable  on  a  later  day  than  that 
to  which  publication  stood  enlarged;  and  that  the  order 
was  objectionable  upon  the  further  ground  that  it  con- 
tdned  a  recommendation  to  the  Master  to  enlarge 
publication.  They  said  that,  if  it  were  necessary  to  go 
into  the  merits  of  the  case,  the  delay  which  had  taken 
place  in  applying  for  the  enlargement  was,  of  itself, 
quite  a  sufficient  reason  why  it  should  not  have  been 
ordered. 
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Mr.  Jacobs  Mr.  Wigram^  and  Mr.  Piggottj  contra^ 
admitted  that,  as  the  matter  at  present  stood,  the  com- 
mission was  returnable  at  a  day  after  publication  would 
have  passed. 

The  Lord  Chancellor. 

You  seem  to  have  begun  at  the  wrong  end.  Enlarge 
publication  first,  and  then  you  may  get  your  commission 
as  a  matter  of  course.  It  cannot  be  right  that  the  Court 
should  make  an  order  which  is  to  depend  upon  another 
order  to  be  made  by  the  Master.  Is  this  Court  to 
make  an  order  which  is  to  depend  upon  the  discretion 
of  the  Master  ?  It  is  making  an  order  before  the  time 
has  come  at  which  it  can  be  properly  made.      It  is 

saying 
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saying  that  this  Court  may  make  an  order  for  a  com- 
mission,  if  the  Master  shall  please.  If  the  Master  had 
no  jurisdiction,  upon  the  ground  of  publicatioa  haviif 
passed,  the  Vice-Chancellor's  order  ought  to  have 
embraced  that  also.  It  is  quite  irregular,  however,  to 
have  a  commission  returnable  after  publication  has 
passed,  without  enlarging  publication  first;  and  I  diink 
that,  upon  that  ground,  the  Vice-Chancellor'a  order 
must  be  discharged,  except  so  far  as  it  gave  the  PUintiff 
the  costs  of  the  application.  I  think  the.  Vice-Cbanodbr 
ought  to  have  refused  the  motion  with  oosta. 


AprU  so,  S4. 

Junel,  19. 

Dec.  24. 

A  party,  who 
had  lodged  an 
unsuccessful 
ooom/ against 
the  granting 
of  a  patent, 
ordered  to 
pay  to  the 
patentee  the 
taxed  costs 
occasioned  by 
the  caveat. 
Semble,  such 
costs  will  be 
taxed  upon 
the  principle 
upon  which 
costs  in  a 
cause  are 
taxed  as  be- 
tween party 
and  party. 

AprU  24. 


In  the  Matter  of  JOB  CUTLER'S  Patent 

TN  this  case,  Job  Cutler^  the  party  applymg  for  the 
patent,  had  been  put  to  considerable  expence  by 
reason  of  a  caveat  having  been  entered  against  the  grant 
of  the  patent  to  him. 

On  the  20th  of  .4^^^'  the  Lord  Chancellor  determined, 
upon  the  merits  of  the  case,  that  the  patent  should  be 
sealed.  Cutler* s  counsel  then  applied  for  the  costs  oc^ 
casioned  by  the  caveat^  and  the  Lord  Chancellor  or- 
dered that  the  case  should  be  mentioned  again,  with 
reference  to  the  question  of  costs. 


Mr.  JVigram  now  asked  for  the  costs  occasioned  by 
entering  the  caveat^  and  cited  Ex  parte  i^or  (a),'  and  an 

unreported 

(a)  1  V.^  B.67. 
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unreported  case  of  In  re  AlcocKs  Patent ^  in  December        1839. 
1882,  in  which,  he  said,  Lord  Brougham  gave  the  patentee  j'^'^^^^* 
the  costs  occasioned  by  a  caveat^  and  a  case  before  the       Patent. 
present  Lord  Chancellor,  on  the  20th  of  December  1837| 
In  re  Joyces  Patent :  but,  upon  the  last  case  being  men- 
tioned, the  Lord  Chancellor  said,  that  in  that  case  the 
costs  were  given  by  consent ;  and  this  observation  was 
confirmed  by  the   Solicitor-General,    who  had   been 
counsel  in  the  matter. 

The  Lord  Chancellor. 

What  made  me  doubt  about  the  costs  is  this,  that 
it  is  decided  that,  upon  a  Petition  of  Right,  on  which 
it  is  referred  to  the  Chancellor  to  assist  the  Crown,  no 
costs  can  be  given.  So,  the  application  for  a  Commis- 
sion of  Review  is  made  to  the  Crown,  and  the  Crown 
refers  it  to  the  Chancellor  to  inquire ;  and  it  has  been 
decided  that  the  Chancellor  has  no  jurisdiction  to  award 
costs.  On  inquiry,  I  find  that  the  proceedings  in 
patent  cases  cannot  be  traced  further  back  than  a  few 
years. 

The  Solicitor  General^  contrd^  for  the  party  who  had 
entered  the  caveat. 

Suppose  an  application  should  be  made  to  the  Crown 
to  grant  a  court  of  quarter  sessions  to  a  particular 
borough,  and  a  party  should  present  a  petition  to  your 
Lordship,  praying  that  the  grant  might  not  be  made — 
the  party  thus  coming  forward,  not  exactly  as  a  suitor, 
but  as  amicus  curice^  and  the  Crown  being  about  to  ex- 
ercise an  act  of  grace  and  favour ;  —  I  do  not  see  the 
power  to  give  costs  ;  and  Lord  Eldon  says,  in  Ex  parte 
FoXf  ^*  I  do  not  like  to  give  costs  in  a  case  of  this 
kind ;  I  cannot  say  the  jealousy  on  the  other  side  was 

unreasonable.'* 
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1839.        unreasonable."    Does  not  that  observation  strictly  ^>pl7 
to  this  case  ?     Was  not  the  jealousy  in  this  case 


Patent.  sonable?  Was  it  unreasonable  for  us  to  caution  the 
Court  against  the  act  it  was  about  to  do  ?  In  Ex  parte 
OReily  (a\  Lord  Thurlawj  in  the  year  1 790,  intimate 
that  a  party  entering  a  caveat  is  not,  as  a  litigant,  con- 
fined to  the  objection  which  he  has  taken,  but  he  mi^ 
open  the  whole  question.  It  must  be  admitted,  boi^- 
ever,  that  there  was  no  question  about  costs  in  that 
case. 

The  Lord  Chancellor. 

As  I  stated  before,  if  I  had  the  jurisdiction,  I  should 
exercise  it. 


June  7.  On  the  7th  oi  June  1839  an  order  was  made  that  the 

Respondent  should  pay  to  the  petitioner  his  costs  o( 
and  occasioned  by,  the  caveat^  and  consequent  thereon, 
such  costs  to  be  taxed  by  the  Master  of  the  Court  of 
Chancery  in  rotation,  if  the  parties  should  difier  aboat 
the  same. 


Dec.  24.  The  taxation  was  conducted,  under  this  order,  in  the 

ordinary  manner,  and  upon  the  principle  upon  whidi 
the   taxation  of  costs  between   party  and  party  in  a 
Chancery   suit   is   conducted;    and   Cutler^    not  being 
satisfied  with  this  mode  of  taxation,  presented  a  peti- 
tion   to   the  Lord    Chancellor,   stating    that    by  such 
taxation  ^^all  the  travelling  expences  of  the  petitioner 
and  his  solicitors  incurred  in  procuring  necessary  evi- 
dence, 
(a)  1  Fes,  jun.  112.;  see  p.  1 18. 
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dence,  all  counsels'  fees,  and  other  expences  incidental  1839. 
to  procuring  a  speedy  hearing  of  the  matter ;  and  to  con-  J^^^^^^j 
sultations  on  the  matter,  all  sums  and  fees  paid  to  scien-  PateDt. 
tific  and  practical  men  for  giving  their  time  and  evidence, 
(which  could  not  have  been  procured  without  such  fees) ; 
all  charges  and  allowances  claimed  by  the  petitioner  as 
compensation  for  his  loss  of  time,  and  for  his  travelling 
and  other  expences  consequent  upon  his  attending  before 
the  Attorney-General  as  a  witness,  to  explain  his  inven- 
tion, and  also  of  his  solicitor  attending  in  town,"  were 
disallowed,  and  that  the  bill  of  costs  had  been,  by  this 
means,  reduced  from  439/.  Ss.  lOd.  to  14*6/.  lis,  4^.;  and 
praying  that  it  might  be  referred  back  to  the  Master  to 
review  his  taxation,  and  to  allow  to  the  petitioner  all 
costs,  charges,  and  expences  reasonably  incurred  in 
consequence  of  the  opposition  to  the  patent. 

This  petition,  being  supported  by  affidavit,  came  on 
to  be  heard,  before  the  Lord  Chancellor,  on  the  24th  of 
December  1839.  It  was  stated  in  the  petition  and  affi- 
davit that  no  taxation  of  the  costs  occasioned  by  a 
caveat  had  ever  before  taken  place,  and  that  the  parties 
had,  in  all  former  cases,  agreed  upon  the  amount  to  be 
paid. 

The  Lord  Chancellor  dismissed  the  petition  with 
costs. 


Vol.  IV.  M  m 
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N<w.s.B.  HARDING  V.  HARDING. 

Dec.  10. 


An  ordwpfor      rWlHOMAS  HAUGHTON  HARDING,  one  of  the 
in  conte-  ""^    Defendants  in  this  cause,  having  been  allowed  to 


a  resale,  made 


quence  of  the  [jjj  f^j.  ^nd  become  the  purchaser  of  an  estate  sold  under 

purchasers 

de&ult  in         an  order  made  in  the  cause,  and  having  failed  to  pay 

"^rcSS"^*""  his  purchase-money  by  the  time  appointed,  the  Plaintiff 
should  not  presented  a  petition,  praying,  in  addition  to  certain 
from  hu^  "  directions  applicable  to  the  peculiar  circumstances  of 
purchase.         the  case,  that  the  Defendant,  T.  H.  Harding,  might  be 

discharged  from  his  purchase,  and  that  the  estate  might 
be  resold,  and  that  the  Defendant  might  pay  the  ex- 
penses arising  from  the  non-completion  of  the  purchase, 
and  the  expenses  of  that  application,  and  the  expenses 
of  the  resale,  and  might  bear  any  deficiency  in  price 
which  might  arise  therefrom ;  and  this  the  Vice-Chan- 
cellor, upon  hearing  the  petition,  ordered  accordingly, 
on  the  6th  oi  August  1838. 

The  order  for  the  original  sale  had  been  made  in  pur- 
suance of  an  arrangement  made  between  the  parties  after 
the  institution  of  the  suit;  but,  at  the  time  at  which  the 
order  was  made,  that  arrangement  had  not  been  brought 
before  the  Court  by  supplemental  bill ;  and  the  Defend- 
ant T.  H.  Harding  now  presented  a  petition  of  appeal 
against  the  order  of  the  6th  of  August  1838,  alleging 
that  it  was  in  contravention  of  that  arrangement,  and 
that  it  was  improperly  and  irregularly  obtained. 

The  Lord  Chancellor  expressed  doubts  whether 
the  order  appealed  from  was  right  in  discharging  the 
purchaser  from  his  purchase,  but  was  of  opinion  that 
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it  was  right  in  other  respects ;  and  his  Lordship  ordered 
that  it  should  be  mentioned  again. 


On  a  subsequent  day,  Mr.  Richards,  counsel  for  the 
respondents,  referred  to  two  cases  of  Saunders  v.  Grai/, 
L.  C.  16th  December  1811,  and  Tanner  v.  Itad/ord, 
V.  C.  8th  Mai/  1834.  {a) 

The 

{a)  SAUNDERS  v.  GRAY. 

**  Lord  Chancellor. 

**  Upon  opening  of  the  matter  this  present  day  unto  the 
Right  Honourable  the  Lord  High  Chancellor  of  Great  Bri- 
taWi  by  Mr.  Belly  of  counsel  for  the  Plaintiffs,  it  was  alleged 
that,  by  an  order  in  this  cause,  it  was,  among  other  things, 
ordered,  that  the  freehold  and  leasehold  estates  of  Edxjoard 
Gratfy  deceased,  the  testator  in  the  pleadings  in  this  cause 
named,  should  be  sold,  with  the  approbation  of  Mr.  Popham, 
then  one  of  the  Masters  of  this  Court,  to  the  best  purchaser 
or  purchasers  that  could  be  got  for  the  same,  to  be  allowed 
of  by  the  said  Master:  That  in  pursuance  of  the  said  order 
the  said  estates  were  sold  before  Mr.  Thomson^  the  Master 
to  whom  this  cause  stands  transferred,  in  several  lots  ;  and 
at  such  saleJo^Ti  Sidney^  having  bid  the  sum  of  515/.  for  the 
premises  comprised  in  lot  No.  29.,  the  said  Master,  by  his 
report  dated  the  13th  day  of  May  1809,  allowed  the  said 
John  Sidney  to  be  the  purchaser  of  the  premises  comprised 
in  the  said  lot,  at  that  sum  ;  and  the  said  report  stands  ab- 
solutely confirmed  by  an  order  dated  the  10th  day  of  De- 
cember  1810:  That  the  said  John  Sidney  not  proceeding  to 
complete  his  said  purchase,  it  was,  by  an  order  made  in  this 
cause,  bearing  date  the  15th  day  of  January  1811,  ordered 
that  it  should  be  referred  to  Mr.  Thomson^  the  Master  to 
whom  this  cause  stands  transferred,  to  see  if  a  good  title 
could  be  made  to  the  premises  comprised  in  lot  27*9  part  of 
the  estates  in  question  in  this  cause,  purchased  by  John 
Sidney:  That  in  pursuance  of  the  said  order  the  said  Master 
made  his  report,  bearing  date  the  18th  day  of  November 
1811,  and  thereby  certified  that  he  had  been  attended  by 
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The  Lord  Chancellor. 

This  is  a  question  of  ver}'  great  importance,  and  it 
must,  therefore,  be  ascertained  what  the  practice  is,  and 
to  what  extent  those  who  are  selling  estates  under  the 

decree 


the  solicitor  for  the  Plaintiffs  and  for  the  Defendants,  tfae 
trustees,  none  attending  for  John  Sidney^  in  the  said  order 
named,   the  purchaser  of  the   premises   comprised  in  lot 
No.  27.>  part  of  the  estates  in  question  in  this  cause,  althoogh 
duly  summoned  for  that  purpose  as  by  oath  made  thereof 
appeared :  and  in  the  presence  of  the  solicitors  aforesaid, 
he,  the  said  Master,  had  proceeded  to  inquire  whether  a 
good  title  could  be  made  to  the  premises  comprised  in  the 
said  lot  No.  27.,  and  an  abstract  of  the  title  to  the  did 
estate  having  been  laid  before  him,  h^  had  perused  and 
considered  the  same,  and  did  conceive  that  a  good  tide 
could  be  made  to  the  said  premises  comprised  in  the  said 
lot  No.  27.:  That  by  an  order  made  in  this  cause  bearing 
date  the  28th  day  of  November  1811,  it  was  ordered  that 
the  said  report,  bearing  date  the  18th  day  of  November 
1811,   and  all  the  matters  and  things  therein  contain^ 
should  stand  ratified  and  confirmed  by  the  order,  authoritjf 
and  decree  of  this  Court,  to  be  observed  and  performed  by 
all  parties  thereto,  according  to  the  tenor  and  true  meaning 
thereof,  unless  the  said  John  Sidney^  having  notice  thereofi 
should,  within  eight  days  after  such  notice^  shew  unto  thii 
Court  good  cause  to  the  contrary :  That  due  notice  has 
been  given  to  the  said  John  Sidney  of  the  said  order  dated 
the  28th  day  of  November  1811,  as  by  affidavit  appeaiii 
and  no  cause  hath  been  shewn  to  the  contrary  thereof,  ai 
by  the  Registrar's  certificate  also  appears.     It  was,  there- 
fore, prayed  that  the  report  of  Charles  Thomson^  Esq.,  one 
of  the  Masters  of  this  Court  to  whom  this  cause  stands  re- 
ferred, bearing  date  the  18th  day  of  November  last,  and  by 
which  he  reports  that  a  good  title  can  be  made  to  lot  27^ 
part  of  the  premises  in  question  in  this  cause,  may  be  abso- 
lutely confirmed ;  and  that  John  Sidney^  who  has  been  duly 
confirmed  the  purchaser  of  the  said  premises,  may,  on  or 
before  the  20th  day  of  January  next,  pay  in  his  purchase- 
money, 
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decree  of  the  Court  can  proceed  against  the  purchasers. 
I  find,  however,  upon  reference  to  the  Registrar,  that 
search  has  been  made,  and  that  no  case  can  be  found 

m 

except  those  which  have  been  mentioned,  (a)     I  do  not 

know 
{a)  Saunders  v.  Crroy,  and  Tanner  v.  Radford, 
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money,  amounting  to  515/.,  together  with  the  costs  of  this 
application,  and  all  other  costs  incurred  in  confirming  the 
said  John  Sidney  as  the  purchaser  of  the  said  premises,  and 
compelling  him  to  complete  the  purchase  thereof  to  be 
taxed  by  the  said  Master ;  and  in  default  thereof  that  the 
said  premises  may  be  again  put  up  for  sale  before  the  said 
Master ;  and  in  case  of  a  deficiency  on  such  second  sale, 
then  that  the  said  John  Sidney  may  be  compelled  to  pay 
such  deficiency,  together  with  the  costs  of  such  second  sale 
and  the  costs  already  incurred,  and  to  be  taxed  as  aforesaid  : 
Whereupon,  and  upon  hearing  the  said  order  dated  the  10th 
day  of  December  1810,  the  said  order  dated  the  15th  day  of 
January  1811,  the  said  Master's  report  dated  the  18th  day 
of  November  1811,  the  said  order  dated  the  28lh  day  of 
November  181 1,  an  affidavit  of  service  of  the  said  order  dated 
the  28th  day  of  November  1811   upon  the  said  John  Sidney, 
and  an  affidavit  of  service  of  notice  of  this  motion  to  the  said 
John  Sidney  read,  his  Lordship  doth  order  that  the  report 
made  in  this  cause  by  Mr.  Thomson,  one  of  the  Masters  of  this 
Court,  bearing  date  the  18th  day  of  November  1811,  and  by 
which  the  said  Master  has  reported  that  a  good  title  can  be 
made  to  lot  27.  of  the  premises  in  question  in  this  cause,  be 
absolutely  confirmed.     And  it  is  ordered  that  it  be  referred 
to  the  said  Master   to  tax  all  parties  their  costs  of  this 
application,  and  all  other  costs  incurred  in  confirming  the 
said  John  Sidney  as  the  purchaser  of  the  said  premises,  and 
compelling  him  to  complete  the  purchase  thereof.     And  it 
is  ordered  that  the  said  Defendant  John  Sidney  do  pay  such 
costs  when  taxed:  and  it  is  ordered  that  the  said  Defendant 
John  Sidney,  who,  by  order  bearing  date  the  10th  day  of 
December  1810,  stands  absolutely  confirmed  the  best  pur- 
chaser of  the  premises  comprised  in  the  said  lot  No.  27.  at 
the  sum  of  515/.,  do,  on  or  before  the  20th  day  of  January 
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know  why  a  person  purchasing  under  a  decree  of  the 
Court,  should  not  be  held  to  his  contract  as  much  as  a 
person  purchasing  in  the  ordinary  way. 

The 


1812,  pay  the  said  sum  of  515/.  into  the  Bank,  with  the 
privity  of  the  Accountant-General  of  this  Court,  to  be  there 
placed  to  the  credit  of  this  cause,  subject  to  the  further 
order  of  this  Court ;  and  in  default  of  the  said  Defendant 
John  Sidney  his  paying  the  said  sum  of  515/.  into  the  Bank 
by  the  time  aforesaid,  it  is  ordered  that  the  said  premise! 
comprised  in  the  said  lot  No.  27.  be  resold,  with  the  appro- 
bation of  the  said  Master,  to  the  best  purchaser  or  pur- 
chasers that  can  be  got  for  the  same,  to  be  allowed  of  by 
the  said  Master :  and  in  case  the  said  premises  comprised 
in  the  said  lot  No.  27*  shall  not  be  resold  for  so  much  money 
as  the  sum  of  515/.,  it  is  ordered  that  the  said  Master  do 
tax  the  costs  of  such  resale.     And  it  is  ordered  that  the 
said  John  Sidney  do  pay  the  deficiency  between  the  sum  of 
515/.  and  the  sum  for  which  the  said  premises  shall  be 
resold  at  such  resale,  to  be  ascertained  by  the  said  Master, 
into  the  Bank,  with  the  privity  of  the  Accountant-Generil, 
to  be  placed  to  the  credit  of  this  cause,  subject  to  the  further 
order  of  this  Court.     And  it  is  ordered,  that  the  said  Jukn 
Sidney  do  pay  the  costs  of  such  resale  when  taxed.     And  it 
is  further  ordered,  that  the  person  or  persons  who  shall  be 
allowed  the  best  bidder  or  the  best  bidders  at  such  resale, 
other  than  the  said  John  Sidney,  do,  within  ten  days,  make 
a  deposit  after  the  rate  of  10/.  per  cent,  on  his  or  their 
biddings,  the  sum  to  be  ascertained  by  the  said  Master,  into 
the  Bank,  with  the  privity  of  the  said  Accountant-General, 
to  be  there  placed  to  the  credit  of  this  cause,  subject  to  the 
further  order  of  this  Court ;  and  in  default  of  making  such 
deposit  by  the  time  aforesaid,  it  is  further  ordered  that  the 
said  biddings  be  considered  as  void,  and  that  the  said  Master, 
without  further  motion,  do  resell  the  premises  comprised  in 
the  said  lot." 

Reg.  Lib.  B.  1811,  fol.  109a 
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The  order  made  in  that  case,  of  the  year  1811  {a), 
is  the  ordinary  remedy  against  a  purchaser  who  does 
not  complete ;  enforcing  the  lien  against  the  estate  so  far 

as 

(a)  Saunders  y.  Gray, 


1889. 


Harding 

V. 

Ha&oing. 


TANNER  V.  RADFORD. 

"  Vice-Chancellor. 

**  Upon  opening  of  the  matter  this  present  day  unto  this 
Court  by  Sir  George  Grei/,  of  counsel  for  the  Plaintiffs,  it 
was  alleged  that  it  appears  by  the  affidavit  of  William  Henry 
Tanner  and  Frederick  Granby  Farrant,  that  the  deponent 
WiUiam  Henry  Tanner  saith,  that,  pursuant  to  an  order  of 
this  Court  made  in  this  cause,  the  advowson  of  the  rectories 
of  Lapford  and  Nymet  Rowland^  in  the  county  of  Devon, 
and  the  fee  simple  and  inheritance  of  several  tenements 
commonly  called  Town  Tenement  and  Hill  Tenement,  situate 
in  the  said  parish  of  Lapford,  were,  with  other  lands,  put 
up  for  sale  by  public  auction  in  five  lots,  at  the  public  sale 
room  of  this  Court  in  Southampton  Buildings,  Chancery 
Lane,  London,  on  Wednesday,  the  10th  day  of  July  last  past ; 
that  the  above  named  Defendant  John  Arundel  Raclford 
attended  such  auction,  and  became  the  best  bidder  for,  and 
has  been  since  duly  reported  and  confirmed  the  purchaser 
ofy  the  first  four  lots  comprised  in  the  printed  particular  of 
such  sale,  consisting  of  the  rectories  of  Lapford  and 
Nymet  Rowland,  and  the  said  tenements  called  Town  Tene- 
ment and  Hill  Tenement,  at  the  sum  of  6880/.  or  there- 
abouts; that  the  conditions  of  the  said  sale  or  auction 
stipulated  (amongst  other  things)  that  the  purchasers  should 
be  furnished  with  abstracts  of  the  title  at  the  vendor's  ex- 
pense, upon  application  to  their  solicitors,  and  that  the  pur- 
chasers should  pay  their  respective  purchase-monies  into 
the  Bank  of  England  for  the  said  advowson,  being  lots  1. 
and  2.  of  the  said  hereditaments,  on  or  before  the  10th  day 
of  November  then  next,  and  for  the  remaining  three  lots  on 
or  before  the  28th  day  of  September  then  next,  and  in  de- 
fault thereof  they  should  respectively  pay  interest  on  their 
respective  purchase-monies  from  the  periods  aforesaid,  at 
the  rate  of  5/.  per  cent,  per  annum,  as  on  reference  to  the 
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as  it  will  go.     Discharging   the  purchaser,  and  then 
suing  him  for  damages,  is  not  what  this  Court  does. 

I  think 


said  particulars  and  conditions  will  more  fully  appear ;  that 
he,  the  said  deponent,  sent  the  said  John  Arundel  Radford 
abstracts  of  title  to  the  said  four  lots  so  agreed  to  be  pur- 
chased by  him  as  aforesaid,  before  the  said  28th  day  of 
September  last,  and  the  said  John  Arundel  Radford  hath 
not,  nor  hath  his  attorney,  solicitor,  or  counsel,  or  any  other 
person  on  his  behalf,  made  any  objection  whatever  to  the 
said  titles,  or  to  any  or  either  of  them,  or  to  any  part 
thereof,  and  the  said  deponent  verily  believes  that  the  titles 
to  the  said  lots,  and  to  each  of  them,  are,  in  all  respectSt 
good,  marketable,  and  unexceptionable  titles ;  that  the  said 
sum  of  6880/.  hath  not,  nor  hath  any  part  thereof,  been 
paid  into  the  said  Bank  of  England  pursuant  to  the  said 
conditions  of  sale,  but  the  whole  thereof,  with  the  interest 
due  for  the  same,  still  remains  due  and  owing  from  the  said 
John  Arundel  Radford;  but  the  said  John  A.  Radford^  by 
some  means  unknown  to  and  unauthorised  by  the  said  de- 
ponent, took  possession  of  the  said  tenement  called  Hill 
Tenement,  on  or  about  the  29th  day  of  September  last,  and  is 
still  in  the  possession  thereof;  that  the  deponent  knows  and 
is  well  acquainted  with  the  circumstances  of  the  said  John 
A.  Radford,  and  he  feels  quite  satisfied  and  sure  that,  in 
order  to  complete  the  said  purchases,  the  said  John  A. 
Radford  must  borrow  the  whole  of  the  said  purchase- 
money  ;  that  the  said  John  A.  Radford  is  the  present  in- 
cumbent of  the  said  rectories  of  Lapford  and  Nymet  Row^ 
land,  but  that  his  life  interest  therein,  or  in  the  larger  of 
them,  is  mortgaged  or  charged  with  considerable  sums  of 
money  due  to  Mr.  Zachary  Turner,  of  the  said  city  of 
Exeter,  the  attorney  for  the  said  ,/.  A.  Radford^  or  unto 
some  client  of  his,  or  unto  both,  and  that,  although  the  said 
J.  A,  Radford  now  has,  as  the  said  deponent  verily  believes, 
an  annual  income  of  700/.  from  the  said  rectories  during  his 
life,  after  paying  the  interest,  &c.  on  the  said  mortgages, 
still  the  said  deponent  knows  that  the  said  */.  A^  Radford 
cannot  of  himself  pay  the  said  purchase*monies  for  the  said 
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I  think  that  there  was  great  propriety  in  the  order 
made  in  that  case  of  the  year  1811,  and  that  it  was 
quite  in  analogy  to  the  course  the  Court  takes  against  a 
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rectories  and  hereditaments,  and  verily  believes  that  no 
person  will  lend  him  the  same,  and  that  there  is  not  the 
most  distant  probability  of  his  ever  completing  the  said 
purchase  ;  that  he^  the  said  deponent,  hath  been  informed, 
and  he  has  no  doubt  whatever  in  his  mind  but  that  such  in- 
formation is  true,  that  the  said  «/•  A,  Radford  hath  left  his 
residence  at  Lapjbrd  aforesaid,  and  appointed  a  curate  to 
officiate  in  the  said  parish  churches  during  his  absence,  for 
the  purpose  of  evading  the  consequence  of  his  non-comple- 
tion  of  the  said  purchase,  and  to  prevent  his  being  taken 
into  the  custody  of  the  serjeant-at-arms  ;  that  on  Saturday^ 
the  19th  day  of  April  1834^  he,  the  deponent,  together  with 
the  above-named  Frederick  Granby  Farrantf  went  to  Lap' 
ford  aforesaid,  and  to  the  residence  of  the  said  </.  A.  Rad'- 
ford  there,  and  saw  Mrs.  Radford,  the  wife  of  the  said 
</.  A.  Radford,  who  informed  the  said  deponent,  in  the  pre* 
sence  and  hearing  of  the  said  Frederick  Granby  Farrant, 
that  her  husband,  the  said  J,  A.  Radford,  was  not  at  home, 
and  where  he  was  gone  she  did  not  know,  and  when  he 
would  return  she  did  not  know,  and  where  he  may  be  found 
or  addressed  she  did  not  know.  And  the  said  deponent,  the 
said  F.  Granby  Farrant,  saith,  that  on  Saturday  last,  the 
19th  day  of  April,  he,  the  said  deponent,  accompanied  the 
said  W.  //.  Tanner  to  Lapford  aforesaid;  that  previously 
to  going  to  the  residence  of  the  said  «/.  A.  Radford,  the 
said  deponent  was  informed  by  several  persons  at  Lapfori 
aforesaid,  and  he  verily  believes  such  information  to  b^ 
true,  that  the  said  J.  A.  Radford  had  led  his  residence  at 
Lapford  aforesaid,  and  had  appointed  a  MK  Worthy  as  hi» 
curate;  that  the  place  of  abode  of  the  said  John  A.  Rad» 
ford  was  unknown,  and  the  period  of  his  return  un- 
certain ;  that  afterwards,  on  the  same  19th  day  of  AprUr 
the  said  deponent  accompanied  the  said  JVtUiam  H.  Tan- 
ner to  the  residence  or  house  of  the  said  «/.  A.  Radford^ 
at  Lapford   aforesaid,  and   there   saw  the  wife    of  the 
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purchaser  in  the  ordinary  case.     Whether  that  shall  be 

the  practice  for  the  future  must  be  considered.    It  would 

seem  to  be  introducing  a  new  practice,  although  it  has 

the  high  authority  of  Lord  Eldon  in  the  case  of  the 

year  1811. 

If 


said  jr.  A.  Radford^  who  informed  the  said  W.  H.  Tanner^ 
in  the  presence  and  hearing  of  the  said  deponent,  that  the 
said  «/.  A.  Radford  was  not  at  home,  where  he  was  gone  she 
did  not  know,  nor  when  he  would  return  she  did  not  know, 
and  where  he  may  be  found  or  be  addressed  at,  she  did 
not  know.    It  was  therefore  prayed  that  the  Defendant  J.  A> 
Radford^  the  purchaser  of  the  premises  comprised  in  lots 
Nos.  1,  2,  3,  and  4,  of  the  estates  sold  in  this  cause,  might, 
within  ten  days  after  service  of  this  order,  such  service  to 
be  verified  by  affidavit,  pay  the  sum  of  6880^.,  being  the 
amount  of  the  purchase  monies  for  the  said  lots,  into  the 
bank,  with  the  privity  of  the  Accountant-General  of  this 
Court,  to  the  credit  of  this  cause,  subject  to  the  further 
order  of  this  Court ;    and  in  the  event  of  the  said  «/.  A, 
Radford  omitting  to  pay  the  said  sum  of  6880/.  into  Court 
within  the  period  aforesaid,  then  that  the  report  of  Mr. 
Trovoer^  one  of  the  Masters  of  this  Court,  dated  the  13th 
day  of  November  1833,  by  which  the  said  </.  A*  Radford 
is  reported  the  best  purchaser  of  the  said  premises,  and  the 
order  made  by  his  Honor  the  Vice- Chancellor,  on  the  11th 
day  of  January  last,  whereby  such  report  was  absolutely 
confirmed,  might  be  respectively  discharged ;  and  that  the 
said  </•  A.  Radford  might  deliver   up   possession  of  Hill 
Tenement  to  the  receiver  appointed  in  this  cause,  or  that 
4uch  receiver  might  be  at  liberty  to  take  possession  thereof; 
-and  that  the  said  Master  might  be  directed  forthwith  to 
publish  advertisements  in   the  London  Gazette  and  other 
papers  for  the  resale  of  the  said  premises,  whereof  the  said 
J*  A.  Radford  was  so  reported  the  best  purchaser  ;  and  that 
■all  the  costs,  charges,  and  incidental  expenses  attending  the 
iast  sale,  and  incidental  thereto,  and  occasioned  by  the  de- 
fault of  the  said  J,  A,  Radford,  together  with  any  loss  or 
•deficiency  in  price  and  interest  arising  by  such  second  sale, 
nay  be  ascertained  by  the  said  Master :  and  that  the  same 

may 
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If  the  parties  require  it,  I  will  take  time  to  consult 
with  the  other  Judges  of  the  Court,  and  state  what 
shall  be  the  course  in  future. 

I  think 


1889. 


Harding 
Hardimo. 


may  be  paid  by  the  said  J.  A.  Radford  to  Mr.  Joh?i  Pearson 
the  Plaintiff's  solicitor,  and  that  service  of  this  order  upon 
the  clerk  in  court  of  the  said  Defendant  </.  A*  Radford  may 
be  deemed  good  service :  Whereupon,  and  upon  bearing  Mr. 
Jemmett  of  counsel  for  the  Defendant  Harriet  Prestwood 
Radford  and  the  infant,  an  affidavit  of  the  Plaintiff  JV.  H* 
Tanner  and  F.  G.  Farrant,  and  an  affidavit  of  service  of 
notice  to  the  other  Defendants,  the  Master's  report  dated 
the  13th  day  of  November  1833,  and  the  order  dated  the 
10th  day  of  January  1834,  read:  This  Court  doth  order 
that  the  Defendant  </.  A.  Radford,  the  purchaser  of  the 
premises  comprised  in  lots  Nos.  1,  2,  3,  and  4.,  of  the  estates 
sold  in  this  cause,  do,  within  ten  days  after  service  of  this 
order,  such  service  to  be  verified  by  affidavit,  pay  the  sum 
of  6880/.,  being  the  amount  of  the  purchase-monies  for  the 
said  lots,  into  the  Bank,  with  the  privity  of  the  Accountant- 
General  of  this  Court,  to  be  there  placed  to  the  credit  of 
this  cause,  subject  to  the  further  order  of  this  Court ;  and 
in  the  event  of  the  said  J.  A.  Radford's  omitting  to  pay  the 
said  sum  of  6880/*  into  the  Bank,  to  the  credit  of  this  cause 
as  aforesaid,  within  the  period  aforesaid,  then  it  is  ordered 
that  the  report  of  Mr.  Trovoery  one  of  the  Masters  of  this 
Court,  dated  the  13th  day  of  November  1833,  by  which  the 
said  J.A^  Radford  is  reported  the  best  purchaser  of  the 
said  premises,  and  the  order  made  in  this  cause  on  the  II th 
day  of  January  last,  whereby  such  report  was  absolutely 
confirmed,  be  respectively  discharged.  And  it  is  ordered 
that  the  said  «/*  A.  Radford  do  deliver  up  possession  of  Hill 
Tenement  to  the  receiver  appointed  in  this  cause,  or  such 
receiver  is  to  be  at  liberty  to  take  possession  thereof.  And 
it  is  ordered,  that  the  said  Master  do  forthwith  publish  ad- 
Tertisements  in  the  London  Gazette^  and  such  other  public 
papers  as  he  shall  think  fit,  for  the  resale  of  the  said  pre- 
mises, whereof  the  said  J,  A.  Radford  was  so  reported  the 
best  purchaser^     And  it  is  ordered,  that  all  the  costs, 

charges, 
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I  think  that  the  order  should  have  been  to  hold  the 
purchaser  to  his  contract,  and  order  the  resale  in  the 
mean  time. 

I  will  communicate  with  the  other  Judges  of  the 
Court,  and,  if  they  see  no  objection  to  making  that  order 
of  1811  the  rule  of  the  Court,  I  think  it  will  be  proper 
that  it  should  be  so. 


Dec,  10.  His  Lordship  subsequently  made  an  order,  dated  the 

10th  of  December  1839,  in  the  following  terms:  — 

*^  His  Lordship  doth  order^  that  so  much  of  the  order, 
dated  the  6th  day  of  August  1838,  as  directs  the  De- 
fendant Thomas  Haughton  Harding  to  be  discharged 
from  his  purchase  in  the  said  order  mentioned  be  dis- 
charged ;  and  it  is  ordered  that  the  rest  of  the  said  order 
be  affirmed."     Deposit  to  be  returned. 

Mr.  Wigramy  and  Mr.  Kenyan  Parker^  and  Mr.  JZicA- 
ards^  and  Mr.  Turner j  were  counsel  in  the  case. 


charges,  and  incidental  expenses  attending  the  last  sale, 
and  incidental  thereto,  and  occasioned  by  the  default  of  the 
said  </.  A.  Radford^  together  with  any  loss  or  deficiency  in 
price  and  interest  arising  by  such  second  sale,  be  ascer- 
tained, taxed,  and  settled  by  the  said  Master;  and  it  is 
ordered  that  the  said  J,  A.  Radford  do  pay  the  same,  when 
ascertained  by  the  said  Master  as  aforesaid,  into  the  Bank, 
with  the  privity  of  tbe  Accountant-General  of  this  Court, 
to  be  there  placed  to  the  credit  of  this  cause,  subject  to  the 
further  order  of  this  Court.  And  it  is  ordered,  that  the  costs 
of  all  parties,  except  the  said  Defendant  J.  A.  Radford^  be 
costs  in  the  cause.  And  it  is  ordered,  that  the  service  of 
this  order  upon  the  clerk  in  Court  of  the  said  Defendant 
•/.  A.  Radford  be  good  service  on  the  said  Defendant/' 

Reg.  Lib.  B.  1838,  foK  1001. 
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DU  HOURMELIN  and  Others  v.  SHELDON  and    3%  S7. 39. 

Others.  ''""f  *?• 

July  6. 

DU  HOURMELIN  and  Others  v.  The  ATTORNEY-       ^'''  «• 

GENERAL. 

(By  Original  and  Supplemental  Bills.) 

THE  original  cause  was  instituted  for  the  purpose  of  A  testatrix  de- 
yiscci  &  rc&l 
carrying  into  execution  the  trusts  of  a  will,  by  estate  to  tnis- 

which  the  testatrix  had  appointed  and  devised  a  real  tcc«>"pon 

'^'^  trust  to  sell, 

estate  to  trustees,  who  were  all  British  subjects,  upon  and  to  divide 
trust  to  sell  it,  and  to  divide  the  produce  among  certain  of^^f  J^jj]^* 
persons,  some  of  whom  were  aliens.    The  decree  having  amongst  cer- 
directed  the  sale  of  the  estate,  the  Earl  of  Radnor  be«  some  of  whom 
came  the  purchaser ;  but  he  objected  that  a  good  title  ^^"^  aliens, 
could  not  be  made,  upon  the  ground  that  some  of  the  sold  under  a 
cestuis  qui  trusty  amongst  whom  the  purchase-money  was  q!^   Held 
to  be  divided,  were  aliens.    The  Master  having  reported  that  the 
in  favour  of  the  title,  the  Earl  of  ^^/lor  excepted  to  his  not^entitlSto 
report;    but   the   exceptions   were   over-ruled   by   the  those  shares  of 
Master  of  the  Rolls.     A  full  report  of  the  argument  at  of^tfe  sale 

the  Rolls  will  be  found  in  the   first   volume  of  Mr.  which  were 

payable  to  the 
BeavarCs  Reports,  (a)  aliens. 

The  Earl  of  Radnor  (the  purchaser)  now  appealed 
from  the  order  of  the  Master  of  the  Rolls,  over-fuling 
the  exceptions  to  the  Master's  report  of  a  good  title. 

The  Solicitor-Generaly  Mr.  BeUefiden  Ker^  and  Mr. 
Eldertony  for  the  purchaser,  in  support  of  the  objection 
to  the  title.     ' 

Fourdrin  v.  Gawdey  (i)  is  a  direct  authority  in  favour 
of  the  objection.     The  rule,  that  an  alien  cannot  hold 

land, 
(a)  Page  79.  (6)  5  Mylne  ^  Keen^SBS. 
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land,  is  a  doctrine,  not  of  tenure,  but  of  policy.     It  is 
clear,  that  a  devise  in  trust  for  an  alien  is  no  less  void 
than  a  devise  directly  to  the  alien  himself;  and  if  it  were 
competent  for  a  testator  to  direct  that  his  lands  should 
be  sold,  and  the  produce  paid  to  an  alien,  that  form 
would  be  adopted  of  giving  to  the  alien  the  land  itself;  for 
it  is  a  familiar  doctrine  that  a  party,  to  whom  the  produce 
of  land  directed  to  be  sold  is  given,  may  elect  to  take 
the  land  itself.     The  case  of  the  Attomey^General  v. 
Duplessis  (a)  shews,  that  a  gifi  to  an  alien  of  even  a 
contingent  interest  in  land  is  void;  and,  further,  that 
the  Court  will  interfere,  on  behalf  of  the  Crown,  to  de- 
clare such  a  gifi  void.     The  case  of  the  Aitomey^General 
v.  Sands  (6),  and  Rollers  Abridgement  (c),  as  well  as  the 
case  of  Attorney-General  v.  Duplessis^  shew  instances  in 
which  the  Court  has  held,  that  an  equitable  interest  in 
land  which   is  given   to  an   alien   devolves  upon  the 
Crown ;  and  the  same  result  attends  the  gifl  to  an  alien 
of  the  bare  legal  estate  ;  King  v.  Beys,  (d)      Tie  act 
13  G.  3.  c.  14.,  enabling  aliens  to  lend  money  on  mort- 
gage of  estates  in   the    West  Indian  colonies,  shews, 
that  those  who  framed  it  considered  that  aliens  could 
not  take   even  the  slightest  interest  in   land  of  any 
kind ;  and  the  only  exceptions  (if  exceptions  they  can 
b^  called),  to    the   rule   that  aliens   shall  not  be  in* 
terested  in  land,  are,  that  an  alien  may  have  the  benefit 
of  ai^  elegit^  and  that  an  alien  merchant  may  have  a 
leasehold  house  for  his  residence ;  but  the  benefit  of  an 
elegit  is  expressly  given  to  the  merchant  by  the  statute 
De  Mercatoribus.  {e)     The  purchaser  cannot  safely  pay 
his  purchase-money  into  Court,  for  he  has  notice  that 
the  Attorney-General,  who  has  at  least  a  contingent  in- 
terest 


(a)  Parker,  144. 

(fi)  HardreSy4Se,;  see  p.  495. 

(c)  Page  194. 


(d)  Di/er^2B5.b, 
ie)  13  £dw,l.iL3. 


CASES  IN  CHANCERY.  527 

terest  in  it,  is  not  a  party ;  Giffard  v.  Hort  (a),  Barclay        18S9. 
V.  Russell,  (b)     In  many  cases  in  which   the  circum-     ^^pf^ 
stances  have  been   the   same  as  those  of  the  present    •Houbmbun 
case,  the  title  of  the  Court  to  the  produce  of  the  sale      c--** 
has  been  considered  clear,  and  the  parties  have  sub- 
mitted their  claims  to  the  merciful  consideration  of  the . 
Crown. 

Mn  Wigram  and  Mr.  Pairy^  for  the  Plaintiffs,  some 
of  whom  were  aliens,  and  were  interested  in  the  produce 
of  the  sale. 

The  two  questions  which  arise  in  this  case  are  per- 
fectly distinct  The  first  is,  whether  the  sale  is  not 
good ;  and  the  second  is,  to  whom  the  purchase-money 
is  to  belong.  As  to  the  first,  when  the  Court  has  made 
a  decree  for  a  sale,  and  the  money  has  been  paid  into 
Court,  the.  Court  is  not  in  the  habit  of  holding  the  pur- 
chaser responsible  for  the  application  of  the  money, 
upon  the  ground  that  some  persons,  who  are  not  before 
the  Court,  may  have  an  interest  in  it.  A  purchaser 
who  buys  of  trustees,  whose  receipts  are  declared  to  be 
good  discharges,  need  make  no  further  inquiry;  and  so 
a  purchaser,  who  buys  under  a  sale  made  by  the  Court, 
is  discharged  from  liability  by  paying  his  purchase-money 
into  Court;  3  St^d.  V.  4*  P.  (c);  Curtis  v.  Price {d)y 
and  even  if  he  were  held  to  be  bound  to  see  that  the 
money  w^as  rightly  distributed,  that  obligation  would  not 
affect  the  validity  of  the  sale  or  of  the  purchaser's  title. 
Upon  the  second  point,  suppose  the  case  of  a  convey- 
ance in  trust  to  sell,  and  to  pay  scheduled  creditors,  one 
of  whom  is  an  alien ;  he  thus  becomes  entitled  to  an  in- 
terest in  land ;  but  is  the  Crown  in  such  a  case  to  step 
in  and  claim  his  interest  ?  Suppose  a  man,  whose  per- 
sonal 

(fl)  1  Sch,  4-  Lef,  586.  (c)  Page  156.  10th  edition. 

(6)  5  Vci,  424. ;  see  p.  436.  {d)  12  Va.  89. 
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^^^^Y^^     land  upon  trust  to  sell,  for  the  purpose  of  paying  them, 

HouftMELiN    and  one  of  the  creditors  is  a  foreigner ;  is  he  not  to  have 

c    ^'  the  benefit  of  the  devise  ?    So,  if  a  trader,  who  has  alien 

Sheldon.  . 

creditors,  becomes  bankrupt,  are  not  the  assignees  to 
sell  the  trader's  real  estate  ? 


Assuming,  in  this  case,  that  the  alien  might  claim  the 
land  instead  of  the  money,  yet,  if  he  has  not  in  &ct 
claimed  it,  no  objection  to  the  devise  exists.  The  dry 
proposition  of  the  law  is,  that  an  alien  cannot  bold  land : 
he  may  take,  but  he  cannot  hold.  In  this  instance, 
however,  has  the  purchaser  shewn  that  aliens  have  taken 
the  land  ? 

Upon  the  whole,  the  only  question  is,  whether  the 
Court  thinks  there  is  any  suflScient  reason  for  requiring 
the  presence  of  the  Crown  as  a  party  to  the  distribution 
of  the  fund. 

Mr.  RichardSf  Mr.  Campbell^  Mr.  BetheU^  and  Mr. 
Flemings  appeared  for  other  parties. 

The  Salicitor-Generaly  in  reply,  cited  Roper  v.  Badf 
cliffe.  (a) 

The  Lord  Chancellor  expressed  an  opinion,  that 
it  would  be  the  better  course  to  make  the  Attorney- 
General  a  party,  on  behalf  of  the  Crown,  by  supple- 
mental bill. 


June  S9.  On  a  subsequent  day,  Mr.  Wigram  mentioned  to  the 

Lord  Chancellor  that  a  supplemental  bill  had  been  filed, 

bringing 

(a)  9  Mod.  167. 
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bringing  the  Attorney-General  before  the  Court  The 
Lord  Chancellor  then  said  that  his  reason  for  desiring 
that  the  Attorney-General  should  be  made  a  party  was, 
that,  whatever  might  be  his  Lordship's  opinion,  as  between 
the  parties  then  before  him,  his  decision  would  not  bind 
other  parties.  There  was  no  doubt  as  to  the  power  to 
sell ;  the  only  question  was,  whether,  some  parties  being 
aliens,  a  good  title  could  be  made.  The  case  might  now 
be  disposed  of  as  to  the  purchaser,  the  Attorney-General 
being  here  to  claim  the  fund  ;  and  the  Master  of  the 
Rolls*  decision  might  be  affirmed,  and  the  money  or- 
dered to  be  paid  in  to  the  credit  of  both  causes.  Care 
must  be  taken  that  the  order  was  intituled  in  the  sup- 
plemental cause  in  which  the  Attorney-General  was  a 
party,  as  well  as  in  the  original  cause. 
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The  Attorney-General  afterwards  appearing,  and  not 
objecting  to  the  sale,  an  order  was  made,  overruling  the 
exceptions,  and  directing  that  the  money  should  not  be 
paid  out  without  notice  to  the  Attorney-General. 


•Ttf/jf  6. 


It  was  arranged,  with  the  consent  of  Mr.  Wray^  on 
behalf  of  the  Attorney-General,  that  the  question  of  the 
right  of  the  Crown  should  be  determined  by  the  Lord 
Chancellor  upon  the  argument  which  had  already  taken 
place  upon  the  purchaser's  appeal  from  the  Master  of 
the  Rolls'  order. 


The  Lord  Chancellor. 

The  parties  having  very  properly  consented  to  discuss 
the  question,  which  was  raised  with  the  purchaser  under 
a  decree  for  sale  of  the  estate,  in  a  cause  in  which  the 

Vol.  IV.  N  n  Attorney- 


jyiw.  6. 
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Attorney-General  was  to  be  a  party,  the  proceedings 
in  this  cause  were  instituted  for  that  purpose,  and  the 
question  now  to  be  decided  is,  whether  the  Crown  has 
any  title  to  those  shares  of  the  proceeds  of  the  testatrix's 
estate  which  she  has,  by  her  will,  appointed  to  persons 
who  are  aliens. 


Elizabeth  Sheldon^  having  a  power  of  appointment 
over  the  estate  in  question,  by  her  will  appointed  all 
the  estate  to  certain  persons,  to  the  use  of  them,  their 
heirs  and  assigns,  for  ever,  upon  trust,  after  her  decease^ 
to  sell  the  same,  and  to  convey  the  same  to  purchasers, 
and  to  give  receipts  for  the  purchase-monies,  which  it 
was  declared  should  be  effectual  discharges  to  the  pur- 
chasers. She  then  directed  the  trustees  to  stand  pos- 
sessed of  the  monies  to  arise  from  such  sales,  upon 
trust,  after  payment  of  the  expenses,  and  of  the  mort- 
gages affecting  the  estate,  to  invest  the  residue  io  the 
public  funds,  and  to  stand  possessed  of  such  monies  and 
securities,  as  concerning  certain  one  sixth  parts  thereof, 
upon  trust  for  certain  persons  who  are  aliens. 

The  Attorney-General  being  made  a  Defendant,  the 
question  is,  whether  the  Crown  has  any  title  to  these 
shares.  If  it  had  not  been  for  the  case  of  Fourdrin  t. 
G(mdey{a)i  I  cannot  think  that  any  such  questioo 
would  have  been  raised ;  and,  upon  considering  the 
grounds  of  that  decision,  I  do  not  find  that  I  am  called 
upon  to  express  any  opinion  upon  it,  because  I  think  it 
clear  that  the  principles  upon  which  Sir  J.  Leach  pro- 
ceeded, assuming  them  to  be  well  founded,  caooot 
govern  the  present  case ;  and  it  is  therefore  immateriali 
for  the  present  purpose,  whether  such  principles  properly 
led  to  that  decision. 

In 

(a)  3  Mj/lne  ^  Keen.SiS, 
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In  that  case,  the  testator,  by  his  will  duly  attested, 
gave  and  bequeathed   all  his   freehold   and   copyhold 
estates,  and  all  his  personalty,  to  be  sold  by  his  exe- 
cutors, and  he  enjoined  and  requested  his  heir-at-law  to 
concur  with  his  executors  in  the  sale  of  his  freehold  and 
copyhold  estates ;  and  he  bequeathed  all  the  residue  of 
his  property,  after  payment  of  his  debts,  &c,  amongst 
certain  persons,  some  of  whom  were  aliens.     On  behalf 
of  the  Crown,  Mr.  JVray  argued  that  the  will  vested  no 
estate  in  the  executors,  who  took  a  mere  power  of  sale, 
the  -estate  itself  devolving  upon  the  heir,  or,  as  the  heir 
was  an  alien,  upon  the*  Crown,  and  that  the  testator  did 
not  direct  a  total  conversion,  but  only  a  conversion  for 
certain  purposes.     Sir  J.  Leach  adopted  this  reasoning, 
saying,  that  the  argument  wholly  failed  that  this  was  a 
bequest  of  money,  and  not  a  devise  of  land,  and  that 
the  testator  had  given  to  the  devisees  the  lands,  subject 
only  to  the^charge  imposed  on  it  by  the  will,  viz.,  pay- 
ment of  debts  and  legacies,  and  that  aliens  could  no 
more  take  an  interest  in  land,  which  that  would  be, 
than  the  land  itself.     His  Honor,  however,  ordered  a 
second  argument,  when  the  Attorney-General,  on  be- 
half of  the  Crown,  admitted  that  where  the  purchase 
and  conveyance  were  made  directly  from  the  executors, 
the  purchaser  claimed  as  devisee,  and  that  the  title  of 
the  Crown  was  excluded,  but  contended  that  in  that  • 
case  the  executors  having  only  a  power,  and  not  an 
estate,  the  title  of  the  purchasers  could  not  be  under 
the  will,  but  through  the  heir  of  the  devisor,  and  that 
heir  being  an  alien,  the  estate,  upon  the  testator's  death, 
would,  by  a  paramount  title,  immediately  vest  in  the 
Crown.     In  finally  deciding  in  favour  of  the  Crown, 
his  Honor  put  his  judgment  upon  this,  ^^  that  the  free- 
hold  and   leasehold  premises    retained    their    proper 
quality  at  the  testator's  death,  and  passed  by  his  will, 
not  as  money,  but  as  freehold  and  leasehold  estate,  and 

N  n  2  that 


1839. 


Do 
hourmklin 

Sheldon. 
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that  no  interest  in  them  could  vest  in  his  brother  and 
sister  who  were  aliens." 

Now,  whether  or  no  the  grounds  upon  which  this 
judgment  is  founded  will  support  it,  is  a  question  which 
will  be  to  be  decided  when  facts  identical  with  the  cir- 
cumstances of  that  case  shall  arise.  It  is  sufficient,  at 
present,  to  observe  that  such  is  not  the  present  case, 
in  which  it  cannot  be  said  that  there  is  not  a  devise  of 
the  real  estate,  or  that  there  is  not  an  absolute  conver- 
sion, but  merely  a  devise  of  lands  subject  to  a  charge. 
The  purchase  and  conveyance  must  be  derived  from 
the  trustees,  in  which  case  it  was  admitted  that  the  title 
of  the  Crown  is  excluded. 


If  the  Crown  be  entitled  in  this  csS^  it  must  be 
entitled  to  all  money  left  or  payable  to  aliens,  if  raised 
out  of  lands  in  this  country*;  and  if  so,  why  is  this  title 
of  the  Crown  not  to  operate  against  the  legacies  of 
alien  legatees,  or  the  dividends  of  foreign  creditors  of  a 
bankrupt,  if  such  legacies  and  dividends  be  raised  out 
of  land  ;  and  how  are  foreign  creditors  entitled  to  pay- 
ment of  their  debts  under  decrees  of  the  Court,  or  in 
the  administration  of  the  estates  of  deceased  debtors,  if 
the  money  applicable  to  such  payment  be  the  produce 
of  land  ? 

It  was  argued,  that  after  payment  of  the  charges,  the 
legatees  might  elect  to  take  the  estate  as  land ;  bat  not 
only  has  that  not  taken  place,  but  what  the  Attorney- 
General  claims  is  money,  and  not  land,  which  has  been 
sold. 


The  incapacity  of  aliens  to  hold  land  is  founded  upon 
political  and  feudal  reasons,  which  do  not  apply  to  money. 
The  testator  has  given  to  his  legatees  no  option ;  but  if 

he 
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he  had,  or  if  the  law  would  have  given  it,  there  can  be 
no  reason  for  the  legatee  forfeiting  money  which  he 
may  enjoy,  because  he  might  have  elected,  instead  of 
such  money,  to  take  land  which  he  cannot 

Many  authorities  were  referred  to,  but  none  of  them 
bear  out  the  proposition  contended  for  on  behalf  of  the 
Crown.  Decisions,  that  aliens  cannot  enjoy,  against  the 
Crown,  trusts  of  land,  any  more  than  the  land  itself, 
leave  untouched  the  present  question.  Roper  v.  Rad- 
cliffe{a)  was  relied  upon,  although  that  was  the  case  of  a 
papist,  and  not  of  an  alien.  By  the  act  1 1  &  12  ^  3.  c.  4., 
all  estates,  terms,  and  other  interests  and  profits  what- 
soever out  of  lands,  to  or  in  trust  for  the  benefit  of 
papists,  were  made  void.  The  testator  conveyed  lands 
to  trustees,  upon  trust  to  sell,  and  with  the  proceeds  to 
pay  certain  debts,  and  to  dispose  of  the  residue  as  he 
should  by  deed  or  will  appoint,  and,  in  default,  to  dispose 
thereof,  for  the  benefit  of  himself  and  his  heirs.  No 
sale  took  place,  and  the  testator,  by  his  will,  referring  to 
the  trusts,  gave  certain  sums  to  be  paid  out  of  the  pro- 
ceeds of  the  sale,  and  then  gave  all  the  rest  and  residue 
of  his  estate,  real  and  personal,  and  all  his  remainder, 
whether  in  lands  or  personal  estate,  to  certain  persons 
who  were  papists.  It  was  decided  that  the  devisees  had 
an  interest  in  the  lands,  so  remaining  unsold,  within  the 
meaning  of  the  act. 


1889. 


Do 

HOURMELIN 

V. 

Sheldon. 


This  case  is  inapplicable,  not  only  because  the  ques- 
tion arose  under  an  act  of  Parliament  which  has  no 
reference  to  the  situation  of  the  parties  in  this  cause, 
but  because  the  state  of  the  property  was  altogether 
different;  and  yet  this  was  the  case  which  has  the 
strongest  apparent  analogy  to  the  present,  excepting 

that  of  Fourdrin  v.  Gcnodey. 

Being 

(a)  9  Mod.  167. 

Nn  3 


534 


CASES  IN  CHANCERY. 


1839. 


hourmeun 
Sheldon. 


Being  of  opinion  that  there  is  no  principle  upon 
which  the  claim  of  the  Crown  can  be  supported,  and 
that  there  are  no  authorities  compelling  me  to  decide  in 
its  favour,  I  do  not  hesitate  to  affirm  the  judgment  of 
the  Master  of  the  Rolls,  pronounced  under  circum- 
stances much  less  favourable  to  the  parties  claiming 
under  the  will  —  being  in  a  contest  with  a  purchaser  — 
and  to  declare  that  the  Crown  has  no  title  to  the  property 
in  question. 


April,  so.  S4. 
JVoo  81. 


ROWLEY  V.  ADAMS. 


TTENRY  WYATTy  the  testator  in  this  cause,  was 


Executon, 

whose  testator  ^j^  ^^  assignee  of  a  lease  for  years,  which,  by  his 

WAS  me  fi8*  

signeeofa        will,  he  bequeathed  to  the  Defendants  Samuel  Adams 

S^^^of  whldi  ^^  Ednmnd  Marks,  in  trust  for  his  son  WiUiam  WyaU^ 

the  rent  was  who  was  also  a  Defendant  in  the  cause ;  and  he  ap- 

usyearlv  pointed  Adams  and  Marks   his   executors;   and   they 

value,  Y"*,  proved  his  will.     The  rent  reserved  by  the  lease  was  so 

Court  to  take  great  as  to  make  the  lease  of  Utile  or  no  value,  and  the 

such  steps  as     testator's  son,  William  Wyatt,  declined  to  take  an  as- 

might  be  ne-  .        m  . 

cessary  to  re-    signment  of  it     The  assignment  of  the  lease  made  to 

t'ato^s  wtaie  ^^  testator  had  been  made  to  him  in  the  usual  form, 
from  liability  subject  to  the  payment  of  the  rent  and  performance  of 
the  rent  and     ^^  covenants  reserved  and  contained  in  and    by  the 

covenants  of  original  lease,  and  from  thenceforth,  on  the  lessee's  or 
tne  lease,  i.  ne  •  •  ^    •  i  * 

executors  en-    assignee  s  part,  to  be  paid,  kept,  done,  and  performed, 
deavoured  to  n 

prevail  upon  ^ 

the  lessor  to  accept  a  surrender,  but  he  refused  to  do  so ;  and  they  took  no  other 
steps  towards  complying  with  the  order. 

Held,  that  the  executors  ought  to  have  assigned  the  lease  to  some  other  person; 
and  that  not  having  done  so,  they  were  bound  themselves  to  exonerate  the  tes- 
tator's estate  from  the  liabilities  to  which  h  had  been  subject  in  respect  of  the  lease 
since  the  time  at  which  they  might  have  made  such  an  assignment. 
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By  an  order  of  the  Court,  made  on  the  2dd  of  July 
1833,  on  the  petition  of  the  Plaintiffs,  it  was  referred  to 
the  Master  to  consider  and  state  to  the  Court  what 
course  it  would  be  advisable  to  adopt  with  respect  to  the 
hereditaments  comprised  in  the  lease,  and  certain  free- 
hold hereditament^  of  the  testator  which  had  been  occu- 
pied by  him  in  his  business  together  with  the  leasehold 
hereditaments,  with  a  view  to  the  benefit  of  the  tes- 
tator's estate,  and  the  persons  entitled  thereto  or  to 
claims  thereon ;  and  to  approve,  if  he  thought  fit,  of  a 
plan  for  letting  the  same,  or  any  part  thereof;  and  to 
inquire  whether  it  would  be  fit,  and  for  the  benefit  of 
the  testator's  estate,  and  the  parties  interested  therein, 
that  the  property  should  be  improved  by  means  of  an 
expenditure  thereon,  or  that  the  same,  or  any  part 
thereof,  or  the  materials  thereof  should  be  sold;  and 
it  was  ordered  that  he  should  consider  and  state  to  the 
Court  in  what  manner  and  from  what  fund  the  yearly 
rent  of  230/.,  being  the  rent  of  the  leasehold  premises, 
should  be  paid,  and  whether  the  liability  to  pay  the 
same  was  or  could  be  removed,  with  liberty  to  state 
special  circumstances. 


1839. 


The  Master,  by  his  report,  dated  the  the  3d  of 
August  1833,  stated  his  opinion  that  it  would  be  de«- 
siraSle,  with  a  view  to  the  benefit  of  the  testator's  estate, 
and  the  persons  entitled  thereto  and  to  claims  thereon, 
that  the  receiver  in  the  cause  should  be  discharged  as 
to  the  leasehold  estate ;  and  the  Defendant  William 
Wyatt  having,  before  the  Master,  declined  to  take  an  as- 
signment of  it,  the  Master  approved  of  the  Defendants 
Adams  and  Marks  taking  such  steps  as  might  be  neces- 
sary to  dispose  thereof  upon  the  best  terms  they  might 
be  able,  so  as  to  relieve  the  testator's  estate  from  all 
claims  and  liabilities  for  rent  or  covenants  from  and 
after  the  29th  of  September  then  next. 

Nn  4  By 
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By  an  order  of  the  Court,  dated  the  10th  of  August 
1833,  it  was  ordered  that  the  Master's  report  should  be 
confirmed,  and  that  the  receiver  should  be  dischargedi 
as  to  the  leasehold  estate,  from  and  after  the  10th  of 
September  then  next ;  and  that  the  Defendants  Adam 
and  Marks  should  take  such  steps  as  might  be  neces- 
sary, in  order  to  put  an  end  to  all  liability  on  the  tes- 
tator's estate  to  the  payment  of  the  rent  and  perfcmn- 
ance  of  the  covenants  reserved  and  contained  in  the 
indenture  of  lease;  and  it  was  ordered,  that  the  recdver 
should  pay  the  half-year's  rent  which  would  become 
due  at  Michaelmas  then  next,  and  should  be  allowed  the 
same  in  passing  his  accounts. 

By  an  order  of  the  Master  of  the  Rolls,  dated  the 
22d  of  December  1837,  his  Lordship  declared  that  the 
Defendants  Adams  and  Marks  had  not  used  due  diligence 
in  carrying  into  execution  the  order  of  the  10th  of  August 
1833,  and  it  was  referred  to  the  Master  to  inquire  and 
state  whether,  if  the  Defendants  Adams  and  Marks  had 
used  due  diligence,  they  could  have  terminated  the  lia- 
bility of  the  tes^tator's  estate  at  Michaelmas  1833;  and 
if  not,  at  what  time  and  when  first  they  could  have  ter- 
minated such  liability ;  and  the  Master  was  to  be  at 
liberty  to  state  special  circumstances. 


On  the  2d  of  August  1838,  the  Master  made  his 
report,  in  pursuance  of  the  last-mentioned  order,  by 
which  he  found,  that  on  repeated  occasions  in  the  yean 
1834,  1835,  and  1836,  the  solicitor  of  the  Defendants 
Adams  and  Marks  endeavoured  to  prevail  on  the  soli- 
citor of  the  lessors  to  accept  a  surrender  of  the  leasehold 
premises,  or  to  state  on  what  terms  his  clients  would  ac- 
cept  the  same;  and  that  such  endeavours  were  not 
•attended  with  success;  but  that  no  evidence  had  been  laid 
before  him  to  shew  that  any  attempt  was  made  by  the 

Defendants 
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Defendants  Adams  and  Marks,  or  either  of  them,  or  by 
their  solicitor,  to  assign  the  lease;  and  the  Master  was 
of  opinion,  that  if  the  Defendants  Adams  and  Marks 
had  used  due  diligence,  they  would  have  terminated  the 
liability  of  the  testator's  estate  for  rent  and  covenants 
after  the  29tb  of  September  18S3,  between  the  10th  of 
August  1883  and  Michaelmas  18SS,  by  executing  an 
assignment  of  the  lease. 
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1839. 


On  the  5th  of  Naoember  1838,  the  Master  of  the 
Rolls  made  an  order,  confirming  the  last-mentioned  re- 
port, and  declaring  that  the  Defendants  Adams  and 
Marks  were  bound  to  exonerate  the  testator's  estate 
from  all  liabilities  in  respect  of  the  leasehold  premises 
under  the  lease  before  mentioned,  since  the  29th  of  Sep^ 
tember  1833. 


i 

The  leasehold  premises  had  been  unoccupied  during 
the  whole  or  a  considerable  part  of  the  time  which  had 
elapsed  since  Michaelmas  1833. 

The  lease  expired  on  the  25th  of  December  1838. 

In  the  month  of  January  1839,  the  Defendants 
Adams  and  Marks  presented  a  petition  of  appeal  to 
the  Lord  Chancellor,  alleging  that  the  order  of  the 
10th  of  August  1833  had  been  applied  to  a  purpose 
not  contemplated  when  that  order  was  made,  and 
that  it  had  had  a  construction  put  upon  it,  and  an 
effect  given  to  it,  which  the  petitioners  did  not  be- 
lieve could  have  been  put  upon  or  given  to  it;  and 
that  the  petitioners  were  aggrieved  by  so  much  of  that 
order  as  directed  that  the  petitioners  should  take  such 
steps  as  might  be  necessary  in  order  to  put  an  end  to  all 
liability  on  the  testator's  estate  to  the  payment  of  the 
rent  and  performance  of  the  covenants  reserved  and 

contained 
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1839.  contained  in  the  indenture  of  lease.  The  petitioners, 
therefore,  appealed  from  that  part  of  the  order  of  the 
10th  of  August  18SS ;  and  they  also  appealed  against  the 
before  mentioned  orders  of  the  22d  of  December  ISSTy 
and  the  5th  of  November  1888. 

It  was  stated,  in  the  petition  of  appeal,  and  also  on 
affidavit,  that  the  lessors'  solicitor  believed  that  the  De* 
fendants  Adams  and  Marks  were  personally  liable  to  the 
payment  of  the  rent  and  performance  of  the  covenants, 
and  that,  on  that  account,  lie  was  unwilling  to  accept  a 
surrender  of  the  lease,  being  satisfied  with  their  ie> 
sponsibility. 

The  petition  of  appeal  having  now  come  on  to  be 
heard,  affidavits  were  read  m  support  of  it,  and  in  oppo- 
sition to  it ;  but  it  will  be  seen,  on  perusing  the  jud|^ 
ment,  that  it  is  unnecessary  to  state  their  effect* 

It  is  conceived  that  the  nature  of  the  arguments  used 
in  support  of,  and  in  opposition  to,  the  petition  of  appeal, 
sufficiently  appear  in  the  judgment. 

Mr.  Knight  Bruce  and  Mr.  James  Bmsellj  for  die 
Appellants. 

Mr.  Richards  and  Mr.  BethdU  contra. 

Mr.  Stevens,  for  other  parties. 

The  following  cases  were  referred  to :  VattiatU  v. 
Dodemede  (a),  Taylor  v.  Skum  (i),  Staines  v.  ]ldorris{c)i 
Onslow  V.   Corrie  (rf),    Wilkins  v.   Fry  (e),   Burnett  v. 

(a)  2  Ath  546.  {d)  S  Mad.  330. 

{b)  1  ^.  4-  P.  21.  (e)  1  Mer.  244. 

(c)  \V.^  B.  S. 
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Lynch  (a),   Wdveridge  v.  Steward,  (b)     Reference  was  1839. 

also  made  to  sect  75.  of  the  Bankrupt  Act,  6  G.  4.  ^"^T^^^^^ 

c»  16.  0. 


Adaics. 


ITie  Lord  Chancellor.  ^ot;.8U 

The  object  of  this  appeal  is,  that  the  appellants  may 
be  relieved  from  the  effect  of  an  order  of  the  Master  of 
the  Rolls  of  the  5th  of  last  November^  by  which  it  was 
declared  that  they,  the  executors  of  Henry  Wyatt^  the 
testator,  are  bound  to  exonerate  his  estate  from  all 
liabilities,  in  respect  of  certain  leasehold  premises,  since 
the  29th  of  September  1833.  It  is  merely  a  declar- 
ation of  liability,  and  contains  no  directions  for  pay- 
ment, and  leaves  it  open  what  such  liabilities  may  be. 
I  observe  this,  because  it  was  argue<],  on  behalf  of  the 
appellants,  that  the  legatee  of  the  lease  had,  by  his  con- 
duct, taken  upon  himself  all  liabilities  in  respect  of  the 
lease,  and  that  the  testator's  estate  had  been  relieved 
therefrom.  If  that  be  so  from  any  transactions  between 
the  legatee  and  the  lessors,  the  executors  will  have  the 
benefit  of  it  when  the  demand  is  made;  but,  as  the 
matter  now  stands,  if  the  order  be  right  upon  the 
merits,  the  executors  have  no  ground  for  this  objection. 
The  leaseholds  in  question  are,  by  the  order  of  the  23d 
oi  July  1833,  treated  as  part  of  the  testator's  estate,  and 
have  been  so  considered  ever  since,  and  the  only  ques- 
tion  has  been,  whether  the  estate  or  the  executors 
personally  are  liable  to  the  burden  of  that  lease  from 
September  in  that  year.  Another  point  taken  in  argu- 
ment upon  this  hearing,  which  does  not  appear  to  have 
been  raised  in  former  proceedings,  was,  that  the  tes- 
tator, though  only  assignee  of  the  lease,  had  so  become 
liable  to  the  covenants  as  that  his  estate  could  not  be 

relieved 

(«)  SB.^C.  589.  (*)  1  Cron^,  4-  Mee.  644. 
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18S9.  relieved  from  future  liability  upon  them  by  assigument, 
upon  the  ground  that  the  assignment  was  made  ex- 
pressly subject  to  the  payment  of  the  rent,  and  perform- 
ance of  the  covenants  by  the  lease  reserved  and  contained, 
and  from  thenceforth  on  the  lessee's  or  assignee's  part, 
to  be  paid,  kept,  and  performed.  I  cannot  consider 
this  as  matter  of  doubt  after  the  decision,  in  the  Ex* 
chequer  Chamber,  of  the  case  of  Wolveridge  v.  Ste^ 
ward,  (a) 

Assuming,  then,  that  the  liability  now  in  question 
arises  only  from  the  continued  holding  of  the  lease, 
the  question  is,  whether  that  burden  is  to  be  borne  by 
the  testator's  estate,  that  is,  by  the  legatees,  or  by  the 
executors  personally* 

0 

In  July  18SS,  it  being  foreseen  that,  from  the  deter- 
mination of  the  subtenancy  in  September  then  next,  the 
lease  would  probably  become  a  burden,  a  reference  was, 
on  the  23d  of  Jidy  1 8SS,  made  to  the  Master,  to  inquire 
what  should  be  done  with  respect  to  the  lease,  and 
whetlier  the  liability  to  pay  the  rent  was  or  could  be 
removed.  What  passed  before  the  Master  upon  this 
reference  is  matter  of  dispute  upon  the  affidavits:  I 
think  it  quite  immaterial,  the  report  and  the  order  upon 
it  being  that  which  alone  ought  to  affect  the  question ; 
but  I  cannot  but  observe,  that  the  Master's  note  differs 
widely  from  the  representation,  on  the  part  of  the 
appellants,  of  what  did  pass.  By  his  report,  the  Master 
approved  of  the  executors  taking  such  steps  as  might 
be  necessary  to  dispose  of  the  lease  upon  the  best  terms 
they  might  be  able,  so  as  to  relieve  the  estate  from  all 
claims  and  liabilities  for  rent  or  covenants  from  and  after 
the  29ih  of  September  then  next.     By  the  order  niade 

upon 

{a)  1  Crornpton  ^  Meeson,  644. 
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upon  this  report,  dated  the  10th  of  August  1833,  which 
is  the  first  appealed  from,  it  was  ordered  **  that  the 
executors  do  take  such  steps  as  may  be  necessary  in 
order  to  put  an  end  to  all  liability  on  the  testator's 
estate  to  the  payment  of  the  rent  and  the  performance 
of  the  covenants  reserved  and  contained  in  and  by  the 
said  lease."  How  far  this  order  was  by  consent,  I  do 
not  inquire,  as  it  is  not,  I  understand,  so  drawn  up ; 
but  it  is  certain  that  the  order  was  never  complained 
of,  by  way  of  appeal,  till  1839,  after  the  lease  had  ex- 
pired, and  all  the  liability  to  the  covenants  had  been 
incurred. 


1839. 


There  cannot  be  a  doubt  as  to  the  meaning  of  this 
order.  The  case  common  to  all  was,  that  the  lease  was 
not  worth  the  rent  payable  upon  it.  There  were  but 
two  ways  in  which  the  liability  to  the  covenants  in  the 
lease  could  be  put  an  end  to ;  the  one  by  procuring  the 
lessor  to  accept  a  surrender,  and  the  other  by  assigning 
it  to  some  other  person :  both,  probably,  were  open  upon 
the  order,  but  to  adopt  one  or  other  was  imperative. 


Whether  it  was  morally  right  or  not  to  assign  the 
lease,  merely  for  the  purpose  of  getting  relief  from 
the  covenants,  was  not  a  subject  for  the  executors  to 
consider,  after  this  order.  The  Court  had  ordered  it, 
and  nothing  but  proving  the  impossibility  of  executing 
the  order  could  relieve  them.  This  they  knew,  or  ought 
to  have  known.  If  they  thought  the  order  wrong,  they 
ought  to  have  applied  to  have  it  altered.  Not  having 
done  so  till  after  all  the  injury  had  accrued,  they  could 
not,  under  any  circumstances,  have  been  heard  to  justify 
their  disobedience  of  the  order  by  shewing  that  it  was 
morally  wrong ;  but  I  am  clearly  of  opinion,  with  the 
Master,  as  I  collect  his  opinion  from  his  note,  and  with 
the  Master  of  the  Rolls,  that  the  order  was  perfectly 

right. 
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ipight.  The  law  imposes  upon  the  assignee  of  a  lease 
liabih'ty  to  its  covenants  only  during  the  time  he  holds 
it.  To  assign  to  a  person  unable  to  perform  the  cove- 
nants, for  the  purpose  of  injuring  the  landlord,  or  with- 
out giving  him  a  fair  opportunity  of  protecting  himself 
from  injury,  is,  no  doubt,  highly  improper ;  but  why  is 
the  landlord  to  impose  upon  the  assignee  a  greater  or 
larger  responsibility  than  the  law  imposes  ?  Why  is  he 
to  refuse  to  accept  a  surrender  of  the  lease,  or  to  take 
an  assignment  of  it  from  the  party  holding  it,  and  to 
complain  of  the  assignee  relieving  himself  from  the 
burden  of  it  by  such  means  as  the  law  allows  ?  I  think 
that  the  assignee,  after  such  offer  and  notice  to  the  laud- 
lord,  is  quite  justified  in  so  securing  himself,  doing  as 
little  injury  to  the  landlord  as  possible ;  and  if  a  beneficial 
owner  is  justified  in  so  doing,  trustees  for  others  are 
bound  to  do  so :  and,  in  addition  to  such  obligation, 
there  was,  in  this  case,  an  order  which,  in  effect,  directed 
them  so  to  act.  The  moral  as  well  as  the  legal  right 
of  an  assignee  so  to  relieve  himself  from  the  obligations 
of  the  lease  is  illustrated,  with  his  usual  accuracy  and 
research,  by  Sir  Tho^nas  Plumery  in  ChisUm  v.  Carrie,  (a) 


Being  of  opinion  that  this  order  was  right,  the  next 
question  is,  did  the  executors  do  their  utmost  to  exe- 
cute it  ?  This  leads  to  a  consideration  of  the  evidence 
upon  the  affidavits ;  and  a  very  few  observations  upon 
that  subject  will  be  sufficient,  because  it  forms  no  part 
of  the  case  of  the  executors  that  they  ever  attempted  to 
assign  the  lease,  or  that  there  would  have  been  any 
difficulty  in  their  so  doing ;  but  even  if  their  duty  had 
been  limited  to  endeavouring  to  induce  the  landlords  to 
accept  a  surrender,  I  do  not  think  that  they  would  have 
had  a  much  better  case.  The  applications  for  that  pur- 
pose, 

(a)  2  Madd.  55a 
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pose  were  not  made  at  the  times,  or  in  the  manner,  1839. 
which  the  duty  required.  If,  instead  of  at  once  ac- 
quiescing in  the  refusal  of  the  landlords,  upon  the 
ground  that  they  were  satisfied  with  the  responsibility 
of  the  executors,  they  had  proved  to  them  that  such 
responsibility  would  continue  only  till  an  assignment 
had  been  executed,  the  negotiation  must  have  met  with 
a  very  different  result ;  but  it  is  not  necessary  to  pursue 
that  consideration,  because,  in  my  opinion,  it  was  their 
duty,  upon  such  refusal,  to  adopt  the  only  other  mode  of 
obeying  the  order,  namely,  assigning  the  lease,  or,  at 
least,  applying  to  the  Court  for  further  directions,  nei- 
ther of  which  they  did. 

The  order  of  the  22d  oi December  1837,  also  appealed 
from,  declares  that  the  executors  had  not  used  due 
diligence  in  carrying  into  execution  the  order  of  the 
10th  of  August  1833,  which  proposition  is,  I  think, 
clearly  established  upon  the  evidence  of  the  Appellants 
themselves.  It  then  referred  it  to  the  Master  to  in- 
quire whether,  if  they  had  used  due  diligence,  they 
could  have  terminated  the  liability  of  the  testator's 
estate  at  Michaelmas  1833,  or,  if  not,  at  what  time  and 
when  first  they  could  have  terminated  such  liability. 
This  inquiry  was  altogether  for  the  purpose  of  carrying 
into  effect  the  necessary  result  of  the  prior  declaration, 
and  cannot  be  objected  to  if  such  declaration  was  right. 
The  Master,  by  his  report,  found  that  the  executors 
might  have  terminated  such  liability  between  the  10th  of 
August  and  Michaelmas  1833,  by  executing  an  assign- 
ment of  the  lease.  It  was  no  part  of  the  case  before 
the  Master,  or  in  the  argument  before  me,  that  the  exe- 
cutors had  used  all  duQ  diligence  in  attempting  to  assign 
the  lease,  but  had  not  been  able  to  succeed;  their  de- 
fence being  that  they  were  justified  in  abstaining  from 
doing  so ;  and  yet  one  of  their  objections  to  the  report 

was. 
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1839.  was,  that  thercf  was  not  evidence  that  they  could  have 
assigned  the  lease.  I  consider  that  they  were  ordered 
so  to  assign  the  lease,  if  no  other  means  were  found  (in 
the  terms  of  the  order  of  the  1 0th  oi  August  18S3)  of 
putting  an  end  to  all  liability  on  the  testator's  estate  to 
the  payment  of  the  rent  and  the  performance  of  the 
covenants  of  the  lease.  This  they  have  not  done,  and 
it  was,  therefore,  for  them  to  shew  that  they  had  not 
been  able  to  do  so.  I  think,  therefore,  that  no  objec- 
tion can  be  made  to  the  Master's  finding ;  but,  if  so^ 
the  declaration  of  the  order  of  the  5th  of  Naoember 
1838  was  the  necessary  consequence,  in  declaring,  in 
effect,  that  the  estate  was  not  to  bear  the  burthen  of  die 
liabilities  incurred  since  the  29th  o{  Septentber  1833. 

In  August  preceding  the  executors  were  ordered  to  da 
what  was  necessary  to  relieve  the  estate  from  such  lia- 
bilities. The  Master,  upon  grounds  which  I  think 
well  founded,  reports  that  they  had  the  means  otdcing 
so.  Not  having  done  so,  they  have  become  personally 
liable  to  the  landlord  for  such  liabilities.  Why  are  the 
legatees,  who  gave  to  the  executors  ample  warning  of 
the  liability  they  were  incurring,  and  repeatedly  urged 
them  to  terminate  such  liability  in  the  only  way  it 
could  be  effected,  to  bear  this  loss  wantonly  incurred  by 
the  executors,  by  their  disobedience  to  the  order  of 
August  1833?  I  entirely  concur  in  the  judgment  of  the 
Master  of  the  Rolls,  and  must  therefore  dismiss  the 
appeal  with  costs. 
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PETTY  V.  LONSDALE.  Xov.  25, 26. 

N  this  case,  the  Defendant,  George  PleydeU  Wilton^  After  an  at- 
was  served,  on  the  29th  of  August  1839,  with  a  against  a  De- 

subpcena  to  answer  a  bill  of  revivor  and  supplement,  ^n^ant  for 

^^  want  of  his 

He  appeared  on  the  dd  of  September ^  and,  being  resident  answer  has 

in  London,  would  be  entitled  to  eight  weeks'  time  to  put  5^"  »ealed, 

'  o  ^       he  cannot  re- 

in his  answer.  That  period  expired  on  the  29th  of  October,  fer  the  bill  for 

On  the  6th  of  November  he  delivered  exceptions  to  the  andlf  ^ie°au 
bill,  for  impertinence,  and  on  the  7th  of  November  he  tachment 
petitioned  for  and  obtained  an  order  to  refer  those  ex-  the  same  day 

captions  to  the  Master ;  but  he  did  not  serve  that  order  ^}^^  order  of 

reference,  it 
until  the  8th  of  November.     In  the  mean  time,  on  the  will  take  pre- 

7th  of  Naoember,  the  PlaintiflFs  sealed  an  attachment  ^£''®''^^® 
against  him,  for  contempt  in  not  putting  in  his  answer,  SemhU  also, 
and,  on  the  same  day,  the  PlaintiflFs'  solicitor  served  J  ^fence^ 
the  Defendant's  clerk  in  court  with  a  notice  that  the  will  not  stand 
Defendaut  was  in  contempt,  and  that,  should  an  order  ^ot  only  ob- 

to  refer  the  exceptions  be  obtained,  an  application  would  tained  but 

.  served  before 

be  made  to  discharge  it.  the  date  of 

the  attach- 


The  PlaintiflTs  then  moved,  before  the  Master  of  the 
Rolls,  that  the  order  referring  the  exceptions  might  be 
discharged,  and  that  the  service  of  it  might  be  set  aside 
with  costs. 

This  application  was  refused  by  the  Master  of  the 
Rolls,  with  costs,  on  the  16th  of  November^  and  his 
Lordship  subsequently,  on  the  21st  of  November^  on  the 
motion  of  the  Defendant,  of  which  notice  had  been 
given  on  the  18th,  discharged,  with  costs,  the  order  for 
the  attachment. 
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1889.  The  Plaintifis  then  gave  notice  of  a  renewed  motion, 

before  the  Lord  Chancellor,  for  the  discbarge  of  the 
order  of  reference,  and  also  of  a  motion  that  the  orden 
made  by  the  Master  of  the  Rolls  on  the  16th  and  21st 
of  Naoember  might  be  discharged,  with  costs. 

The  renewed  motion  at  first  came  on  alone  before  the 
Lord  Chancellor. 

Mr.  Wakefield  and  Mr.  Steere^  in  support  of  the 
motion,  contended  that  when  a  Defendant  has  allowed 
the  time  for  answering  to  expire,  it  is  too  late  for  him  to 
refer  the  bill  for  impertinence;  since,  under  the  old  practice 
of  obtaining  orders  for  time,  a  reference  for  impertinence 
could  not  be  made  after  such  an  order  obtained:  Ferrar^f. 
Terror  (a) ;  and  that,  in  fact,  the  reference  in  the  present 
case  was  not  made  until  afler  the  Defendant  was  in  con- 
tempt ;  for  the  order  of  reference  could  only  date  from 
the  time  at  which  it  was  served,  which  was  the  day  after 
the  date  of  the  attachment :  Taylor  v.  Harrison  {b) :  and 
even  if  that  were  not  so,  the  attachment  would  take 
precedence  of  the  order  of  reference,  which  bore  date 
the  same  day  as  the  attachment :  Stephens  v.  Neak  (c), 
Whitehouse  v.  Hickman  {d). 

Mr.  Chapman  (in  the  absence  of  Mr.  Richards)  contra. 

The  Lord  Chancellor  asked,  how  the  Defendant, 
whilst  under  attachment,  could  obtain  the  order  of  re- 
ference ?  His  Lordship  said,  that  when  he  got  that 
order,  the  Court  had,  by  the  attachment,  adjudged 
him  to  be  in  contempt  for  not  answering,  and  that  it 
would  not  do  for  him  to  say  that  the  attachment  was 
irregular,  whilst  it  continued  undischarged,  for  no  suitor 

could 

(a)  1  Dick.  173.  (c)  1  Madd.  550. 

(6)  1  Mi/lne  4r  Craig,  274.  (rf)  1  Sim.  ^  Siu.  102. 
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could  be  permitted  to  question  any  order  so  long  as  18S2. 
it  stood,  and  the  Defendant,  therefore,  ought  to  have 
applied  to  get  rid  of  the  attachment  At  the  same  time, 
Mr.  Wakefidd^s  motion  could  hardly  be  granted  in  the 
present  state  of  the  case,  for  the  attachment  had  now 
been  discharged,  and,  as  notice  of  a  motion  to  rescind 
the  order  discharging  the  attachment  had  been  given,  it 
would  be  better  that  that  motion  should  be  discussed, 
together  with  the  present. 


Mr.  Wakefield  and  Mr.  Steere  now  moved  to  discharge       -ATov.  26. 
the  orders  of  the  Master  of  the  Rolls  of  the  16th  and  21st 
of  Naoember,  and  referred  again  to  Stephens  v.  Neale.  (a) 

Mr.  Richards  and  Mr.  Chapman^  contrh,  contended 
that  the  exceptions  were  delivered  in  sufficient  time, 
and  that  the  attachment  ought  not  to  have  been  after- 
wards sealed ;  and  they  commented  upon  the  eleventh 
order  of  1828  (6),  and  the  tenth  order  of  18SS.  (c) 

The  Lord  Chancellor. 

If  you  were  right,  then,  under  this  eleventh  order 
the  Defendant  would  have  nothing  to  do  for  a  week 
from  delivering  the  exceptions  to  the  bill ;  so  that  the 
Plaintiff  could  not  get  an  attachment.  That  is,  when 
the  Defendant  was  in  contempt  and  liable  to  an  attach- 
ment, 

{a)  1  Mad,  550.  by  counsel,  describing  the  par- 

{b)  The    eleventh    order    of  ticular  passages  which  are  con- 

1838  is  in  the  following  words:  sidered  to  be  scandalous  or  im- 

—  **  That  no   order    shall    be  pertinent,  nor  unless  such  order 

made  for  referring  any  pleading  be  obtained  within  six  days  after 

or  other  matter  depending  be-  the  delivery  of  such  exceptions, 
fore  the  Court  for  scandal  or  (r)  This  order  prescribes  the 

impertinence,  unless  exceptions  length  of  time  to  be  allowed  for 

are  taken  in  writing,  and  signed  answering. 
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1839.  ment,  he  would  deliver  exceptions  to  the  bill,  and  then 
get  six  days'  time.  He  would  wait  till  the  day  before 
the  Plaintiff  was  entitled  to  an  attachment,  and  then 
deliver  exceptions  to  the  bill ;  and  he  need  not,  unless 
he  thought  fit,  do  any  thing  more,  as  to  the  exceptions, 
for  six  days. 

The  case  of  Stephens  v.  Neale  (a)  shews  that  an  at- 
tachment has  precedence  over  an  order  for  time ;  and  a 
reference  of  the  bill  for  impertinence  is,  in  fact,  an 
order  for  time.  Both  the  order  in  that  case  and  the 
order  in  this,  are  orders  which,  if  the  Defendant  is 
right,  would  prevent  the  Plaintiff  from  obtaining  an 
attachment ;  and,  as  according  to  that  case,  the  attach- 
ment would  have  precedence,  the  time  of  the  service  of 
the  order  does  not  appear  to  me  very  material. 

I  think  I  am  bound  to  hold  this  attachment  regular, 
not  only  in  consequence  of  the  decision  in  the  case  re^ 
ferred  to,  which  gives  the  attachment  precedence,  but  also 
because  of  the  obvious  consequence  of  holding  the  con- 
trary.    Eight  weeks  are  allowed  to  the  Defendant  for 
answering.     Those  eight  weeks  expired,  in  this  case, 
on  the  29th  of  October,  and  on  the  7th  of  Naotmber  an 
attachment  against  him,  for  contempt  in  not  putting  in 
his  answer,  was   sealed,  the  Defendant   at  that  time 
having  done  nothing  but  deliver  exceptions ;  and  the 
attachment  must  prevail,  unless  it  could  be  made  out 
that  the  delivery  of  exceptions,  per  se,  has  the  effect  of 
staying  all  proceedings  on  the  part  of  the  Plaintiff;  bat 
holding  that  would  be,  under  the  tenth  order  (6),  to 
give  the  Defendant  the  means  of  evading  compliance 

with 

(a)  1  Mad.  550.  time  to  be  allowed  for  answer- 

(6)  The  tenth  order  of  1833;      ing. 
which  prescribes  the  length  of 
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with  that  order.     The  PlaintiflF  would  be  tied  up  for  six        18S9. 
days»  the  Defendant  not  having  any  intention  of  pro- 
ceeding with  the  exceptions. 

It  appears  to  me  that  that  obvious  consequence  would 
be  so  injurious  to  practice,  that,  independently  of  au- 
thority, it  would  be  sufficient  to  regulate  my  decision. 

The  Defendant  must,  before  the  attachment,  obtain 
and  serve  the  order  of  reference,  that  being  the  only 
means  by  which  the  Plaintiff  can  ascertain,  whether 
what  the  Defendant  has  done  is  regular  or  not. 

The  result  is,  that  the  attachment  was  regular,  and 
that  the  party  was  in  contempt  for  not  answering. 


(C 


His  Lordship  doth  order,  that  the  orders  made  in 
this  cause  by  his  Lordship  the  Master  of  the  Rolls, 
dated  the  7th  day  o(  November  instant,  the  16th  day  of 
November  instant,  and  the  21st  day  of  November  instant, 
be  discharged :  and  it  is  ordered,  that  it  be  referred  to 
the  Master  to  whom  the  original  cause  is  referred,  to 
tax  the  Plaintiffs  their  costs  of  their  application  to  his 
Lordship  the  Master  of  the  Rolls  to  discharge  the  said 
order,  dated  the  7th  day  of  November  instant ;  and  it  is 
ordered,  that  the  said  costs,  when  so  taxed,  be  paid 
by  the  Defendant  George  Pleydell  Wilton  to  the 
Pontiffs." 
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Nov.  25,  S6.  DEARMAN  v.  WYCH. 

The  enrol-       ^T^HIS  was  a  motion  to  vacate  an  enrolment  of  an 
cree  or  order  order,  upon  the  ground  that  the  enrolment  had 

will  not  be       taken  place  between  the  time  at  which  a  petition  of  ap- 
Btopped  by  an  . 

appeal,  if  the    peal  against  the  order  had  been  answered,  and  the  time 

oraerforset-    ^^  which  the  answer  had  been  served;  and  upon  the 
ap^l  is  not     further  ground  that  some  communication  had,  as  was 
the^enrol-^**    alleged,  taken  place,  before  the  enrolment,  between  the 
ment  is  mode,  solicitors  on  the  respective  sides,  which  made  the  enrol- 
ment improper.     It  will  be  seen,  from  the  Liord  Chan- 
cellor's judgment,  that  it  is  unnecessary  to  state  the 
nature  of  this  alleged  communication.     No  caveat  had 
been  entered. 

Mr.  Richards  and  Mr.  James  Russell^  in  support  of 
the  motion,  cited  Robinson  v.  Newdick{a)j  Stevens  v. 
Guppy  (J),  Richards  v.  Wood  (c),  and  Larimer  v.  Lo- 
rimer.  (d) 

Mr.  Bethellj  contra^  said  that  there  was  no  authority 
to  shew  that  the  mere  presentation  of  a  petition  of  ap- 
peal had  the  effect  of  preventing  the  enrolment  of  the 
order,  and  that  no  suggestion  to  that  effect  was  to  be 
found  in  any  of  the  cases  cited,  or  in  the  recent  cases  of 
Barnes  v.  Wilson  {e\  Balguy  v.  Chorley  (g),  and  Wardk 
V.  Carter.  (A) 


Mr. 


(a)  3  Mer,  13.  (e)  1  Rmt,  4"  Myine,4S6. 

(b)  Turn.  ^  Rust.  178.  (g)  1  Mylne  ^  Keen^  €iO. 

(c)  2  Mylne  «J-  Keen,  621.  (A)  1  Mi/lne  ^  Craig,  285. 

(d)  IJ.^  fF.284. 
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Mr.  James  Bussell^  in  reply. 


The  Lord  Chancellor. 

I  have  looked  into  the  cases  which  were  cited  yester- 
day on  the  argument  of  this  case.  I  stated  yesterday 
that  my  opinion  was,  that  what  had  taken  place  be- 
tween the  parties  was  of  no  consequence  at  all,  with 
reference  to  the  decision  of  this  case;  and  the  only 
question,  therefore,  is,  whether  there  was  any  irregu- 
larity in  the  enrolment. 

Now,  the  enrolment  was  completed  on  the  15th  of 
August :  the  petition  of  appeal  had  been  presented  and 
answered  on  the  10th,  and  the  appeal  set  down  on  the 
11th,  but  there  was  no  service  of  the  order  until  the 
17th  of  August.  It  stands,  therefore,  that  the  enrolment 
was  completed  between  the  time  when  the  appeal  was 
set  down,  and  the  time  when  the  order  for  setting  it 
down  was  served.  I  certainly  throw  out  of  consider- 
ation the  statements  of  the  affidavits  as  to  notice;  for, 
in  the  first  place,  the  notice  would  not  affect  the  ques- 
tion at  all,  unless  the  dealing  between  the  parties  had 
been  such  as  to  make  it  unfair  for  the  Plaintiff  to  take 
the  steps  which  he  did ;  and,  further,  the  statement  of 
what  took  place  is  entirely  denied.  Therefore  I  throw 
that  entirely  out  of  consideration. 

Now,  it  is  very  obvious  that  if  the  course  of  practice 
were,  that  the  presentation  of  a  petition  of  appeal  would 
affect  the  validity  of  the  enrolment,  the  party  enrolling 
would  never  know  whether  his  enrolment  were  good  or 
bad,  because  every  thing,  with  reference  to  the  appeal, 
before  service  of  the  order,  takes  place  behind  his  back ; 
and  that  is  entirely  obvious,  if  we  consider  what  the 

O  o  4  form 
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DSABMAN 

V, 

Wych. 
Nov,  26. 
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1839.  form  and  nature  of  an  appeal  is.  The  petition  of  appeal 
is  only  an  application  for  leave  to  appeal ;  and  although 
it  is  of  course  that  that  application  should  be  granted, 
it  is  an  application  to  the  discretion  of  the  Court,  and  it 
is  only  a  conditional  assent  that  the  Court  gives.  It 
grants  the  permission  to  appeal  upon  certain  terms. 
After,  therefore,  the  order  is  obtained,  it  is  entirely  in 
the  option  of  the  party  obtaining  the  order  whether  he 
shall  comply  with  the  terms.  All  that  is  left  entirely  in 
his  own  breast,  until  he  has  complied  with  the  terms, 
and  has,  by  service  of  the  order,  brought  the  other 
parties  before  the  court  of  appeal. 

It  follows,  therefore,  that  the  enrolment  should  stand 
good ;  and  so,  in  the  cases  referred  to,  although  the 
question  does  not  seem  to  have  been  distinctly  raised,  it 
seems  to  have  been  assumed. 

In  Stevens  v.  Guppt/^  for  instance,  the  petition  of  ap- 
peal was  presented  on  the  6th  of  December^  and  the 
order  upon  that  petition  was  made  on  the  7th  of  De- 
cember^  but  not  served  until  the  12th,  while  the  enrol- 
ment had  taken  place  on  the  10th. 

The  Court  decided  that  the  enrolment  should  not 
stand  good ;  not  because  the  petition  of  appeal  had  been 
presented  and  answered  before  the  enrolment  had  taken 
place ;  for,  if  that  had  been  the  case,  it  would  have  pre- 
vented the  question,  which  was  decided,  from  arising  at 
all ;  but  the  question  turned  upon  this,  whether  the  en- 
rolment should  be  vacated  because  conversations  bad 
taken  place,  which,  in  the  opinion  of  the  Court,  made  it 
unjust  that  the  enrolment  should  stand. 

It  is  obvious  that  if  the  presentation  of  the  petition 
of  appeal  had  been  sufficient,  it  was  quite  unnecessary 

to 
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to  consider  the  effect  of  those  conversations;  because 
the  Appellant  would  have  done  that  which  would 
have  made  the  enrolment  irregular.  But  the  Court 
held  the  enrolment  bad,  on  account  of  the  convers- 
ations which  had  taken  place  between  the  parties ;  and 
that  I  have  always  understood  to  be  the  rule  between 
the  parties. 


18S9. 


Whether  the  circumstance  of  a  caveat  being  entered 
makes  any  difference  or  not,  is  a  question  not  now 
before  me ;  because,  in  this  case,  the  only  point  I  have  to 
decide  is,  whether  the  enrolment,  taking  place  before 
the  service  of  the  order  setting  down  the  appeal,  is  to 
stand  good,  or  to  be  vacated  for  irregularity. 

I  am  of  opinion  that  the  enrolment  is  good,  and  that 
the  case  I  have  mentioned  assumed  that,  under  similar 
circumstances,  it  would  be  good. 

This  motion  must  be  refused ;  but  I  cannot  give  the 
costs;  because  there  were  expressions  in  the  cases  of 
Stevens  v.  Guppy  and  Richards  v.  Wood  which  may  have 
induced  the  party  to  come  here ;  but  I  think  I  must 
give  the  Respondents  the  costs  of  those  affidavits  as  to 
what  passed  between  the  parties. 
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BETWEEN 

Nov,  20. 82,    HELENA  WELLESLEY,  Wife  of  the  Defendant 
^^*  The  Honourable   WILLIAM   POLE   TYLNEY 

LONG   WELLESLEY,  by   HENRY   HARRI- 
SON, her  next  Friend,  -  -  Plamtiff; 

AND 

The  said  WILLIAM  POLE  TYLNEY  LONG 
WELLESLEY,  JOHN  WRIGHT,  The  Reve- 
rend  JOHN  GREENLY,  WILLIAM  RICHARD 
ARTHUR  POLE  TYLNEY  LONG  WEL- 
LESLEY, THOMAS  PATERSON,  WILLIAM 
LAWRENCE  BICKNELL,  JAMES  ARCHI- 
BALD CASAMAJOR,  and  WILLIAM  HART, 

Defendants. 

A  demurrer  to  TN  this  case,  two  of  the  Defendants,  viz.,  John  Wri^ 
been  put^nf  *"^  ^^^^  Greenly^  demurred  to  the  original  bill,  and 

on  two  assigned,  upon  the  record,  two  causes  of  demurrer,  viz., 

grounds,  vii.      .  n         •  i  ji  *•  • 

want  of  equity  first,  want  of  equity,   and  secondly,  want  of  parties. 

and  want  of     Upon  the  24th  oi  July  1839,  the  Vice-Chancellor  made 

parties,  * 

the  Judge  was  an  order,  upon  the  argument  of  the  demurrer,  which 

th  ^''t°*^M  ^^^  afterwards  drawn  up  in  the  following  form,  viz^ 

good,  as  a  The  Court  held  the  demurrer,  so  far  as  it  was  a  de- 

wantofpar^  murrer  for  want  of  equity,  to  be  insufficient;  and  did, 

ties,  though  therefore,  order  that  the  same  should  be  overruled  ; 

murrer  for  and  the  Court  held  the  demurrer,  so  far  as  it  was  a 

want  of  equity,  demurrer  for  want  of  parties,  to  be  irood  and  sufficient: 
An  order  was  r  ?  o  » 

therefore  and 

made,  which 

allowed  the  demurrer,  but  gave  leave  to  amend.  The  bill  was  amended  accordingly. 

The  Defendants,  who  had  demurred,  afterwards  presented  a  petition  of  ap^nl 
to  the  Lord  Chancellor  against  this  order ;  but  before  the  appeal  was  heard,  they 
demurred  to  the  amended  bill.  Under  these  circumstances,  the  Lord  ChanceUor 
dismissed  the  appeal  with  costs. 

Observations  upon  the  form  of  drawing  up  an  order  upon  demurrer,  in  a  case 
where  the  Court  is  of  opinion  that  one  of  two  grounds  of  demurrer  is  good,  and  the 
other  bad. 
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and  did,  therefore,  order  that  the  same  should  stand 

and  be  allowed ;  and,  after  ordering  that  the  Plaintiff 

should  pay  to  the  demurring  Defendants  their  costs  of  v. 

the  demurrer,  it  was  ordered  that  the  Plaintiff  should        ^i-i^si^^* 

have  leave  to  amend  her  bill,  by  adding  proper  parties 

thereto,  with  apt  words  to  charge  them,  and  otherwise 

as  she  should  be  advised. 

In  pursuance  of  the  leave  to  amend  so  given,  the 
Plaintiff  amended  her  bill  in  the  month  of  August  18S9, 
but  did  not  add  any  new  Defendants :  and,  on  the 
11th  of  September^  the  Defendants  Wright  and  Greenly 
put  in  a  demurrer  to  the  amended  bill,  assigning,  as 
causes  of  demurrer,  want  of  equity  and  want  of  parties. 
On  the  Sd  of  September^  however,  the  same  Defendants 
had  presented  to  the  Lord  Chancellor  a  petition  of  appeal 
from  the  Vice-Chancellor's  order  of  the  24«th  of  July^ 
which  complained  of  so  much  of  the  order  as  ordered 
that  the  demurrer,  so  far  as  it  was  a  demurrer  for 
want  of  equity,  should  be  overruled,  and  as  gave  liberty 
to  the  Plaintiff  to  amend  her  bill,  and  prayed  that  so 
much  of  the  order  as  last-mentioned  might  be  reversed 
or  discharged ;  and  that  the  demurrer,  so  far  as  it  was  a 
demurrer  for  want  of  equity,  might  be  allowed;  and 
that  the  Plaintiff's  bill  might  be  dismissed,  with  costs,  as 
against  the  Appellants. 

The  appeal  now  came  on  to  be  heard. 

■ 

Mr.  Wigram  and  Mr.  Toller  appeared  in  support  of 
the  appeal,  and  argued  the  case  on  behalf  of  the  Appel- 
lants. 

On  the  22d  of  Naoembery  when  the  Plaintiff's  counsel 
(Mr.  Jacobs  Mr.  Richards^  and  Mr.  WiUcock)  were  about 
to  support  the  Vice-Chancellor's  decision, 

The 
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1839.  The  Lord  Chancellor  said;  Mr.  Wtgram  —  before 

^^'^'V*^  Mr.  Jacob  goes  on  —  this  order  appears  to  me  to  have 

p,  been  drawn  up  in  a  very  irregular  form.     There  can  be 

Wbllesuy.  jjq  gy^jj  thing  as  allowing  a  demurrer  and  overruling  it 

in  the  same  proceeding.  The  demurrer  is  allowed  just 
as  much  for  want  of  parties  as  it  would  have  been  for 
want  of  equity.  The  present  form  of  the  order  mayi 
however,  have  been  adopted  for  the  purpose  of  giving 
the  leave  to  amend.  It  is  very  important  that  it  should  be 
kept  in  view  that  there  is  but  one  demurrer ;  whereas, 
it  would  appear,  by  the  form  of  the  order,  that  there  bad 
been  two  demurrers.  The  demurrer  was  allowed,  in 
the  result ;  but  the  Vice-Chancellor  gave  leave  to  amend, 
and  the  amended  bill  is  actually  on  the  file.  The  only 
question  is,  whether  or  not  the  Plaintiff  should  have 
had  leave  to  amend. 

Mr.  Wtgram  said  that  the  Plaintiff  had  amended  the 
bill  before  it  was  possible  that  the  Defendants  could 
appeal  from  the  Vice- Chancellor's  order  giving  her 
leave  to  amend. 

The  Lord  Chancellor. 

An  application  might  have  been  made  to  stay  the 
amendment,  until  the  appeal  should  have  been  disposed 
of.  I  very  much  doubt  whether,  after  leave  to  amend 
has  been  given,  and  the  amendment  has  actually  been 
made,  and  the  Defendants  have  pleaded  to  the  amended 
bill — no  application  having  been  made  to  stay  the  amend- 
tnent  pending  an  appeal — it  is  proper  that  I  should  now 
entertain  the  question  of  the  propriety  of  the  leave  to 
amend.  I  think  you  should  have  applied  to  me,  either 
to  hear  the  appeal  at  once,  or  to  stay  the  execution  of 
the  order  giving  leave  to  amend. 

Mr. 


Wellebley. 
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Mv.  Jacob  and  Mr.  Willcock  urged  that,  as  the  de-  1839. 
murrer  was  allowed,  with  costs,  the  only  question  really  w"^^^'*^*^ 
involved  in  the  present  appeal,  brought  after  the  amended  _  ©. 
bill  had  been  actually  filed,  was,  whether  the  Defendants 
should  be  paid  for  the  first  office  copy  of  the  bill ;  and 
that  it  was  quite  immaterial  to  the  Defendants  whether 
the  bill  now  upon  the  file  was  considered  as  an  entirely 
new,  and  therefore  original,  bill,  or  as  an  amended  bill; 
inasmuch  as  a  bill  amended,  by  leave,  after  demurrer 
allowed,  was,  for  the  purpose  of  answering,  considered 
an  original  bill.  They  also  said  that  in  consequence  of 
the  Defendants  not  having  made  an  application  to  the 
Court  such  as  the  Lord  Chancellor  had  suggested, 
the  Plaintiff  had  been  obliged  to  amend  within  the 
short  time  given  by  the  order  allowing  the  demurrer. 
They  further  stated  that  numerous  Defendants  to  the 
original  bill  had  not  demurred  to  it,  and  were  still  be- 
fore the  Court. 

Mr.  Wigram^  on  the  other  hand,  said  that  the  ques- 
tion whether  leave  to  amend  ought  to  have  been 
granted  was  a  question  of  most  substantial  importance ; 
for  it  depended  upon  another  question,  namely,  whether 
the  bill  ought  to  have  been  allowed  for  want  of  equity, 
a  question  which  turned  upon  the  construction  of  two 
deeds  stated  in  the  bill ;  and  that  if  his  Lordship  were 
of  opinion  that  the  demurrer  ought  to  have  been  allowed 
for  want  of  equity,  there  would  be  an  end  of  the  litiga- 
tion altogether ;  for  the  Plaintiff  would  file  no  new  bill 
afler  his  Lordship's  opinion  to  that  efiect  should  have 
been  given. 

TTie  Lord  Chancellor. 

The  Court  never  gives  an  opinion,  except  as  it  is 
necessary  to  found  some  order ;  and  the  only  question 

before 
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WsLLEBLBT 
V. 

Welleslet. 


before  me  is,  whether  I  shall  amend  the  Vice-Chancel- 
lor's order,  by  striking  out  the  liberty  to  amend  the  bill 
which  it  gives.     It  appears  to  me,  that,  however  unfor- 
tunate it  may  be,  the  parties  have  not  taken  the  right 
course  to  obtain  the  judgment  of  the  Court  upon  that 
question.    The  order  was,  certainly,  drawn  up  in  a  very 
irregular  form  ;  and  care  must  be  taken  that  no  orders 
are  drawn  up  in  that  form  in  future.     There  was  one 
demurrer,  which  assigned  two  causes  of  demurrer ;  one 
was  the  want  of  equity  stated  in  the  bill,  and  the  other 
was  want  of  proper  parties.     The  Vice-Chancellor,  in 
substance,  though  not  in  form,  gives  leave  to  amend, 
which  he  might  have  done  if  he  had  given  no  opinion 
upon  the  general   demurrer.     It  is   not  usual,    upon 
allowing  a  general  demurrer,  to  give  leave  to  amend; 
but  it  may  be  done.     It  is  in  the  discretion  of  the  Court 
so  to  do.    In  all  those  orders  of  discretion,  the  Court  of 
appeal  considers,  whether,  under  all  the  circumstances 
of  the  case,  it  is  expedient  to  alter  an  order  which  the 
other  branch  of  the  Court  has  made.    Now,  in  this  case, 
I  find  that  the  order  having  been  made  on  the  24th  of 
Jidi/y  by  which  the  leave  to  amend  had  been  granted, 
the  other  party  did  not  come  to  this  branch  of  the 
Court  to  apply   to    have   the    demurrer   immediately 
argued  upon  appeal,  or  to  have  an  order  made  that  the 
parties  should  remain  as  they  were  until  it  could  be 
disposed  of.     The  Plaintiff  amends,  and  the  Defendants 
demur  to  the  amended  bill,  but,  afterwards,  ask  that  the 
order  giving  leave  to  amend  may  be  reversed.     The 
only  effect  of  doing  that  would  be  to  take  off  the  file 
that  bill  which  has  been  amended,  involving  the  Plain- 
tiGP  in  considerable  difficulty  as  to  the  other  parties,  and 
making  her  file  a  new  bill,  which  she  could  do  only  by 
dismissing  this  bill  against  all  the  other  parties.     Con- 
sidering what  has  taken  place,  I  think  it  would  be  a 
very  unsound  exercise  of  my  jurisdiction  if  I  were  now 

to 
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to  interfere  with  the  Vice-Chancellor's  discretion   in        18S9. 
giving  leave  to  amend.     If  the  parties  wish  to  take  my    ^JT""^^^"^^ 
opinion  upon  the  merits,  there  will  be  an  opportunity  of 
so  doing  in  the  subsequent  stages  of  the  cause. 

The  Lord  Chancellor  postponed,  till  the  following 
day,  his  decision  with  respect  to  the  costs  of  the  appeal. 


WSLLEJSLET. 


On  the  next  day  the  Lord  Chancellor  said :  I  find, 
in  this  case,  an  exercise  of  the  discretion  of  the  Vice* 
Chancellor,  upon  which  the  parties  have  acted ;  and  it  is 
impossible  to  place  the  parties  in  the  same  condition  in 
which  they  were  before  those  proceedings  took  place. 
Whether,  therefore,  I  agreed  with  the  Vice-Chancellor 
in  the  discretion  which  he  exercised  or  not,  I  certainly 
should  not,  under  such  circumstances,  have  interfered, 
where  the  order  was  founded,  not  upon  any  strict  rule 
of  practice,  but  upon  the  discretion  of  the  Court. 

With  respect  to  the  costs,  I  had  a  strong  recollection 
of  having  a  former  case  of  a  similar  kind  before  me ;  and 
I  find  that  Vernon  v.  Vernon  (a)  was  such  a  case.  The 
position  of  the  parties  there,  however,  was  inverted,  and 
they  were  not  exactly  in  the  same  situation  as  here.  The 
Master  of  the  Rolls  had  allowed  a  demurrer,  and  the 
Plaintiff  admitted  that  the  demurrer  must  have  been  al- 
lowed for  want  of  parties,  and  I  said;  ^^The  case  came- 
before  the  Master  of  the  Rolls  upon  two  grounds  of  de- 
murrer ;  first  for  want  of  equity ;  secondly  for  defect  of 
parties.  The  Master  of  the  Rolls,  being  of  opinion  that 
the  demurrer  for  want  of  equity  was  good,  did  not 
enter  into  the  consideration  of  the  demurrer  for  want  of 
parties.     But  it  is  admitted,  by  the  Plaintiff's  counsel, 

that 
(a)  2  Mylne  4*  Cratg^  145. 


i^O0. 25. 
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that  the  demurrer  for  want  of  parties  is  tenable ;  and, 
therefore,  for  what  purpose  this  appeal  is  brought,  I 
cannot  understand ;  because  if  the  Plaintiff  can  go  on 
without,  filing  a  new  bill,  he  must  necessarily  amend  his 
present  bill,  and  come  before  the  Court  upon  a  different 
record.  And  the  question  upon  which  all  this  expenoe 
and  litigation  is  incurred,  and  all  this  time  has  been 
consumed,  is  simply,  whether  the  Plaintiff  shall  file  a 
new  bill,  or  amend  that  which  is  already  on  record;" 
and  then,  Mr.  Wigram  having  said  that  the  object  of  the 
parties  was  to  obtain  an  opinion  upon  the  merits,  I  added: 
*^  I  do  not  mean  to  give  the  parties  the  benefit  of  anj 
opinion  upon  the  merits.  The  Court  is  bound  to  decide 
upon  that  which  comes  regularly  before  it.  The  sole 
question  is,  whether  the  Plaintiff  is  to  amend  his  bill,  or 
to  file  a  new  bill.  The  expence  and  loss  of  time  which 
this  appeal  has  cost  would  not  have  been  unnecessarily 
incurred,  if  the  real  merits  of  the  case  had  been  under 
discussion;  but  they  have  been  very  unnecessarily  in- 
curred upon  such  a  question  as  that^  which  alone  is 
now  before  the  Court"  (a) 


Being  of  that  opinion  in  Vernon  v.  Vernon^  it  k  im- 
possible that  I  should  come  to  any  other  conclusion  in  a 
case  in  which  the  parties  have  acted  on  the  discretionary 
authority  given  by  the  judge.  I  think,  therefore,  that 
this  is  a  practice  which  ought  not  to  be  encouraged, 
inasmuch  as  it  is  an  appeal  from  a  discretion ;  and  the 
appeal  must  be  dismissed  with  costs. 


(a)  See  pages  167,  168. 
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WELLESLEY  v.  WELLESLEY.  -^^-  27, 28. 

30, 

nnHE  demurrer   of  the  trustees,  John   Wright  and  5<rmWff.  that 
-*■    John  Greenly,  to  the  amended  bill  referred  to  in  a  Ifovenwu^th^ 

former  page,  now  came  on  to  be  argued  before  the  Lord  he  will,  on  or 
/-,!  I,  before  a  cer- 

Chancellor.  tain  aay,  se- 

cure  an  an- 
nuitv  bv  a 
The  case  stated  by  th^  bill  was,  in  substance,  as  fol-  charge  upon 

lows :  freehold  es- 

tates or  by 
investment  in 

That,  in  the  month  of  June  1834,  the  Plaintiff  and  by^th""best 
her   husband,    the   Defendant    W.  P.  T.  L.    Welksley^  means  in  his 
having  agreed  to  separate,  articles  of  separation,  dated  covenant  will 

the  21st  of  June  1834,  were  prepared,  in  two  parts,  one  ^^ate  a  lien 

'*^  r'  upon  any  pro- 

of which  parts  was  executed  under  the  hand  and  seal  of  perty  to  which 

the  Defendant   W.  P.  T.  L.  Wellesley,  and    the   other  Jn^-'Jed'S^ 

under  the  hands  and  seals  of*  the  Plaintiff  and  the  De-  tween  the  date 

fendant  Colonel  Paterson,  who  was  her  father ;  and  that  ^^nt  and  the 

such  articles  were  expressed  in  the  following  words :  —    day  so  limited 

*  °  for  Its  per- 

formance. 

"  Articles  of  agreement  entered  into  the  21st  day  of 
June  1834,  between  the  Hon.  William  Pole  Tylney 
Long  Wellesley,  now  residing  at  Brussels,  in  the  king- 
dom of  Belgium,  of  the  first  part,  Helena  Wellesley,  wife 
of  the  said  William  Pole  Tylney  Long  Wellesley^  of  the 
second  part,  and  Colonel  Thomas  Paterson,  now  re- 
siding at  Calais,  in  the  kingdom  of  France,  of  the  third 
part.  Whereas  in  consequence  of  differences  which  have 
arisen  and  do  subsist  between  the  said  WiUiam  Pole 
Tylney  Long  Wellesley,  and  Helena  his  wife,  they  have 
agreed  to  live  separate  and  apart  from  each  other :  Now, 
these  presents  witness,  that  for  the  purpose  of  making 

Vol.  IV.  Pp  an 
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18S9.        an  annual  provision  For  the  said  Helena  Wellesley,  from 
the  14th  day  of  Naoember  last  past,    (all  debts  coq- 
V.  *tracted  by  her  to  the  said  14th  day  oi  Naoember  having 

Wblleilky.    been  paid  by  the  said    W.  P.  T.  L.  WeUesley,)  and  in 
consideration  of  the  covenant  hereinafter  contained  on 
the  part  of  the  said  Thomas  Paterson,  he  the  said  W.  P. 
T.  L.  WeUesLey  doth   hereby  for    himself,    his   heirs^ 
executors,  and  administrators,  covenant  and  agree  with 
the  said  Thomas  Paterson^  his  executors  and  admini- 
strators, that  he  the  said  W»  P.  T,  L.  WeUedey  shall  and 
will  pay,  or   cause  to    be    paid  to  William   Ixcmrence 
Bicknellf   of  LincoMs  Inn  Square^  the  solicitor  of  the 
said  Helena  Wellesley^  the  sum  of  1000/.;  that  is  to  say, 
500/.  part  thereof,  on  or  before  the   1st  day  of  Jyh/ 
next,  and  the   further  sum  of  250/.,  on  the   1st  day 
of  September  next,  and  the  further  sum  of  250/.,  residue 
of  the  said  sum  of  1000/.,   on  or  before  the  14th  day  of 
November  next,   such   several   sums   of  money  to  be 
paid  by  the  said  William  Lawrence  BickneU  to  the  said 
Helena   Wellesley^  for  the    sole  and  separate  ase  and 
benefit  of  the  said  Helena  Wellesley  ;  and  that  the  re- 
ceipts of  the  said  Helena  Wellesley^  or  of  such  person  or 
persons  as  she  shall  or  may  appoint  to  receive  the  same, 
shall,  notwithstanding  the  coverture  of  the  said  Helena 
Wellesley i  be  effectual  discharges  for  the  money  in  such 
receipts  expressed  to  be  received.     And  these  presents 
also  witness,  that  for  the  purpose  of  making  a  provision 
for  the  said  Helena  Wellesley^  from  and  after  the  said 
14th  day  of  Nooember  1834,  and  during  the  then  re- 
mainder  of  her  life,  and  in  consideration  of  the  co- 
venant hereinafter  agreed  to  be  entered  into  by  the  said 
Thomas  Paterson,  he  the   said   W.  P.  T.  L.    Wellesky 
doth  hereby  for  himself,  his  heirs,  executors,  and  admi- 
nistrators,   further  covenant  and  agree  with    the  said 
Thomas  Paterson^    his   executors   and  administrators, 
that  he  the  said  W.  P.  T.  L.  WeUesley  shall  and  will,  on 

or 
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or  before  the  1st  day  o{  Fehimry  1835,  well  and  efFec-        1839. 
taally,  either  by  a  charge  on  freehold  estates  of  inheritance    ^^^"^^^^ 
to  be  situate  tn  England  or  Wales,  or  by  an  investment  of  v, 

an  adequate  sum  of  money  in  some  of  the  stocks  or  funds  Welleblett. 
o/"  Great  Britain,  or  by  the  best  means  which  may  then  be 
in  his  power  J  secure  the  payment  to  the  said  Thomas 
Paterson^  his  executors  or  administrators,  during  the 
life  of  the  said  Helena  Wellesley^  of  an  annuity  of  1000/. 
of  lawful  money  of  Great  Britain^  in  equal  quarterly 
portions,  on  the  14th  day  o{  February ^  the  14th  day  of 
May^  the  14th  day  of  August^  and  the  14th  day  of  ^o- 
vember  in  every  year ;  the  first  quarterly  payment  of  the 
said  annuity  to  be  paid  on  the  14th  day  of  November 
1834.  And  it  is  hereby  agreed  that  the  said  Thomas 
PatersoUf  his  executors  or  adminstrators,  shall  stand 
possessed  of  or  interested  in  the  said  annuity,  in  trust 
for  the  said  Helena  WeUesley^  for  her  sole  and  separate 
use  and  benefit;  but  not  to  be  subject  to  any  sale,  charge, 
mortgage,  or  other  disposition,  by  the  said  Helena 
WeUesley^  by  way  of  anticipation.  And  it  is  hereby  fur- 
ther agreed,  that  the  receipts  of  the  said  Thomas  Pa^ 
tersonj  his  executors  or  administrators,  for  the  said 
annuity,  or  any  quarterly  portion  or  other  part  thereof, 
shall  effectually  discharge  the  person  or  persons  paying 
the  same,  for  the  sum  in  such  receipts  expressed  to  be  re- 
ceived, and  from  being  answerable  for  the  misapplication, 
or  from  being  bound  to  see  to  the  application  thereof. 
And  it  is  hereby  further  agreed,  that  upon  the  said  an- 
nuity of  1000/.  being  so  secured  as  aforesaid,  such  deeds 
shall  be  executed,  by  all  necessary  parties,  for  carrying 
into  effect  this  agreement,  and  the  intention  of  the  par- 
ties expressed  in  these  presents,  with  such  covenants  and 
agreements  on  the  part  of  the  said  W*  P.  T,  L.  WeU 
ledey^  for  permitting  the  said  Hele?ia  JVellesley  to  live 
separate  and  apart  from  him,  as  if  she  were  a  feme  sole 
and  unmarried ;  and  with  such  covenants,  on  the  part 
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V, 

Wellesley. 


of  the  said  ITiomas  Patason,  or  (in  case  of  his  death  in 
the  mean  time)  of  some  other  responsible  person,  for  in- 
demnifying him  the  said  IV.  P.  T.  L.  Welleshy^  against 
all  debts  contracted  by  the  said  Helena  Welledey^  after 
the  said  annuity  shall  be  so  secured  as  aforesaid,  and 
during  the  then  remainder  of  her  life,  and  from  all  costs, 
damages,  expences,  actions,  suits,  claims,  and  demands, 
which  the  said  W.  P.  T.  L.  Wellesley  shall  or  may  sus- 
tain, or  incur,  or  become  subject  or  liable  to,  on  account 
of  the  maintenance,  support,  lodging,  and  wearing  ap- 
parel of  the  said  Helena  Wellesley^  or  otherwise  on  her 
account,  from  and  after  the  day  of  the  date  hereof,  and 
during  the  then  remainder  of  her  life ;  and  with  such 
other  usual  covenants  and  provisoes,  as  the  respective 
counsel  of  them  the  said  IV.  P.  T.  L.  Wellesley  and 
Helena  Wellesley  his  wife  shall  advise  and  require. 
And  these  presents  further  witness,  that  in  consideration 
of  the  premises,  he  the  said  Thomas  Paterson  doth 
hereby  for  himself,  his  heirs,  executors,  and  admini- 
strators, covenant  and  agree  with  the  said  W.  P.  T.  L. 
Wellesley,  his  executors  and  administrators,  in  manner 
following,  that  is  to  say,  that  if  the  said  sum  of  1000/. 
shall  be  paid  by  the  said  W.  P.  T.  L.  Wellesley,  in  pur- 
suance of  the 'covenant  or  agreement  for  that  purpose 
hereinbefore  contained,  then  and  in  such  case,  he  the 
said  W.  P.  T.  L.  Wellesley,  shall  not  be  liable  or  obliged 
to  pay  any  debt  or  debts  contracted  by  the  said  Helena 
Wellesley  since  the  26th  of  April  last,  or  for  the  main- 
tenance, support,  lodging,  wearing  apparel,  or  other  ex- 
pences of  the  said  Helena  Wellesley  from  the  day  of  the 
date  hereof,  to  the  said  14th  day  o{  November  1834,  or 
to  pay  any  debt  or  debts  which  shall  be  contracted  by 
the  said  Helena  Wellesley,  at  any  time  or  times  after  the 
date  of  this  agreement,  and  prior  to  the  said  14th  day 
oi  November  1834;  and  that  the  said  Thomas  Paterson, 
his  heirs,  executors,  or  administrators,  shall  and  will  at 

all 
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all  times  hereafter  keep  indemnified  the  said  fV,  P.  T*. 
L.  Wellesle^y  his  heirs,  executors,  and  administrators, 
and  his  and  their  estates  and  effects,  against  all  such 
debts  as  shall  or  may  be  so  contracted  as  aforesaid; 
and  also  against  all  costs,  charges,  damages,  expences, 
actions,  suits,  claims,  and  demands  which  the  said  W.  P. 
T.  L.  Wcllesley^  his  heirs,  executors,  or  administrators,  or 
his,  or  their  estates  or  effects,  shall  or  may  pay,  sustain, 
incur,  or  become  subject  or  liable  to,  for  or  by  reason 
or  on  account  of  the  maintenance,  support^  lodging, 
clothing,  or  other  expences  of  the  said  Helena  Wellesley 

* 

during  such  time  as  aforesaid,  or  for  or  by  reason  or 
on  account  of  any  such  debt  or  debts  as  have  been,  or 
shall  or  may  be  so  contracted  as  aforesaid,  or  for  or  by 
reason,  or  on  account  of  any  act,  deed^  matter,  or  thing 
in  anywise  relating  thereto,  except  such  costs,  charges, 
damages,  expences,  actions,  suits,  claims,  and  demands, 
as  may  be  occasioned  by  or  through  the  neglect  or  de- 
fault of  the  said  fV.  P.  T.  L.  Wellesley ;  and  further, 
that  if  the  said  sum  of  1000/.  shall  be  so  paid  by  the 
said  W,  P.T.  L.  Wellcsletj  as  aforesaid,  the  said  Helena 
Wellesley^  or  any  person  or  persons  on  her  behalf  shall 
not,  nor  will,  at  any  time  or  times  hereafter,  commence 
or  prosecute  any  suit  or  suits  in  any  Court  or  Courts 
whatsoever,  for  compelling  restitution  of  conjugal  rights, 
or  obliging  the  said  W.  P.  T.  L,  Wellesley  to  allow  her 
any  future  support,  maintenance  or  alimony  (during 
such  time  as  aforesaid),  over  and  above  the  said  sum  of 


1839. 
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Wellesley. 


1000/. 


» 


That  by  a  disentailing  deed,  of  the  13th  o^  December 
1834,  certain  freehold  hereditaments,  situate  in  the 
counties  of  Essex^  Southampton^  and  Hertford,  of  which, 
subject  to  certain  large  incumbrances,  Mr.  Wellesley  was 
tenant  for  life,  with  remainder  to  his  eldest  son  in  tail, 
were  conveyed,  by  the  father  and  son,  to  such  uses  as 
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they  should  jointly,  within  three  calendar  months,  in 
manner  therein  mentioned,  appoint,  with  remainder  to 
the  use  of  the  Defendants,  Wright  and  Greenly,  in  fee, 
upon  certain  trusts  declared  by  another  indenture,  being 
the  deed  of  the  15th  of  December  18S4  next  mentioned; 
and  that  by  a  deed  of  the  15th  of  December  1834,  the 
father  and  son,  in  exercise  of  the  power,  appointed  the 
hereditaments  to  the  Defendants,  Wright  and  Greenly^  in 
fee,  upon  trust  to  raise,  by  mortgage  or  sale,  the  sum  of 
462,000/.,  of  which  they  were  to  stand  possessed,  upon 
trust,  afler  payment  of  costs,  to  redeem  certain  annuities, 
and  then  to  pay  certain  judgment  debts  due  from 
the  father,  and  then  to  pay  certain  charges  upon 
the  estates  comprised  in  the  deed,  and  certain  charges 
upon  estates  in  Ireland^  and  in  Yorkshire  and  Wiltshire^ 
and  then  to  pay  the  residue  for  such  purposes  as  Mr. 
Wellesley  should,  by  deed  or  instrument  in  writing,  ap- 
point, and  in  default  of  and  subject  to  any  such  appoint- 
ment, to  pay  the  same  to  Mr.  Wellesley^  his  executors, 
administrators,  or  assigns,  for  his  or  their  own  absolute 
use  and  benefit ;  and  that  it  was  declared  that  if  the 
trustees  should,  at  any  time  previously  to  the  complete 
execution  of  the  trusts,  have  ascertained  or  been  satisfied 
that  there  would  eventually  be  an  ultimate  surplus  or 
residue  of  the  462,000/.,  which  would  be  applicable  ac- 
cording to  the  appointment,  or  for  the  benefit  of  Mr. 
Welleslej/y  then  it  should  be  lawful  for  them  to  pay, 
advance,  and  apply  so  much  of  the  462,000/.  as  should, 
for  the  time  beings  be  ascertained  to  be  the  amount  of 
such  ultimate  surplus  or  residue,  or  any  part  thereof,  in 
such  manner,  according  to  the  dii'ection  or  appointment, 
or  for  the  benefit,  of  Mr.  Wellesley^  as  thereinbefore  was 
directed,  concerning  such  ultimate  surplus  or  residue, 
notwithstanding  that  the  prior  trusts  should  not  have 
been  performed ;  and  that,  subject  to  the  trusts  before 
mentioned,    the   trustees   should   stand   seised    of  the 
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estates^  upon  trusty  out  of  the  rents,  to  pay,  during  the 
life  of  Mr.  JVellesley^  the  premiums  upon  policies  of  as- 
surance upon  his  life  for  87,000/.,  and,  subject  thereto,  to 
pay  to  Mr.  Welleslej/s  son,  during  the  joint  lives  of  his 
father  and  himself,  an  annuity  of  160/.  per  annum,  and 
after  Lord  Mai^horougK^  death,  a  further  annuity  of 
6000/.  per  annum,  in  addition  to  the  annuity  of  160/. ; 
and  that,  subject  thereto,  the  trustees  should  stand  seised 
of  the  estates,  upon  such  trusts  as  Mr.  JVelleslet/  and  hia 
son  should  jointly  appoint,  and  in  default  of  and  subject 
to  such  joint  appointment,  should  pay  the  rents  to  Mr. 
WeUesley  for  his  life,  and  after  his  death  should  stand 
seised  of  the  estates  in  trust  for  his  son,  in  fee-simple,  if 
he  should  survive  him,  but  if  the  son  should  die  in  his 
lifetime,  then  in  trust  for  the  son  in  tail  male,  with 
remainder  to  Mr.  WeUesley  in  fee : 


18S9. 


Wellesley 
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That  it  was  by  the  same  deed  declared,  that  it  should 
be  lawful  for  Mr.  Wellesley^  at  any  time  or  times  during 
his  life,  by  deed  or  will,  but  subject  and  without  preju* 
dice  to  the  trust  for  raising  the  462,000/.,  and  subject 
also  to  the  trusts  for  paying  the  premiums  of  the  policies 
for  the  sum  of  87,000/.,  and  the  annuities  of  160/.  and 
6000/.,  to  limit  or  appoint  unto  or  to  the  use  of  or  in 
trust  for  his  then  present  wife,  or  for  any  woman  or 
women  whom  he  should,  after  the  decease  of  his  then 
present  wife,  marry,  a  jointure  not  exceeding  1500/.  per 
annum,  to  be  charged  upon  the  estates  comprised  in  the 
deed  now  in  the  course  of  being  stated,  with  powers  of 
distress  and  entry,  and  a  term  of  years  for  better  secur- 
ing such  jointure  : 

That  by  the  same  deed,  Mr.  Wellesley  and  his  son 
released  certain  leaseholds  for  lives,  and  covenanted  to 
surrender  certain  copyholds,  to  the  trustees,  upon  trusts 
to  correspond  with  those  before  declared  of  the  freeholds: 
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Freehold  estates  or  estate,  or  power  to  charge  any  other        1839. 
estate  in  England  or  fVales  or  elsewhere,  or  any  stock    \^llesley 
or   funds  of  Great  Britain^  or  power  to  charge  any  v. 

W  BliltESLE  Y 

Stock  or  funds  of  Great  Britain,  or  any  other  means 
whatsoever  to  secure  payment  of  the  said  annuity  of 
1000/.,  or  any  part  thereof:  and  the  bill  then  charged 
that  the  arrangement  eiTectuated  by  the  indentures  of 
the  13th  and  15th  of  December  1834,  was  entered  into 
by  Mr.  Wellesley  for  the  purpose  of  providing  for  him 
the  means  of  securing  the  annuity  of  1000/.  for  the 
Plaintiff,  and  in  part  performance  of  the  agreement  of 
the  2\st  of  June  1834?. 

The  bill  then  stated,  that  of  the  before- mentioned 
sum  of  462,000/.,  the  sum  of  260,000/.  had  been  raised 
and  duly  applied  towards  the  redemption  of  the  annui- 
ties and  discharge  of  the  debts  and  liabilities  mentioned 
in  the  indenture  of  the  15th  of  December  1834,  and  that 
Mr.  Welleslej^  and  his  son,  and  the  trustees  Wright  and 
Greenly,  confederating  together,  instead  of  raising  so 
much  of  the  residue  of  that  sum  as  was  necessary  for 
the  purpose  of  redeeming  and  satisfying  the  residue  of 
the  before  mentioned  annuities,  debts,  and  liabilities, 
and  securing  the  Plaintiff's  annuity,  had  already  raised 
some  considerable  sums  of  money,  and  were  about 
raising  other  considerable  sums  of  money,  upon  the 
security  of  the  charge  of  462,000/.,  and  of  Mr.  Wei- 
Udeys  interest  in  the  lands  and  hereditaments  and  in 
certain  charges  before  mentioned,  and  had  paid  and 
applied  the  sums  so  raised  to  or  for,  or  permitted  the 
same  to  be  received  by,  Mr.  Wellesley,  and  threatened 
and  intended  to  pay  or  apply  the  sums  so  to  be  raised, 
to  or  for,  or  to  permit  the  same  to  be  received  by,  Mr. 
Wellesley;  but  that  the  Plaintiff  had  been  prevented,  by 
the  secrecy  of  such  proceedings,  from  ascertaining,  and 
had  been  unable  to  ascertain,  and  was  ignorant  of,  the 
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names  or  name  of  the  persons,  or  any  person  by  or  on 
account  of  whom  such  sums  of  money,  or  any  of  such 
sums  of  money  as  had  been  already  raised,  had  been 
advanced,  or  such  sums  of  money,  or  any  of  such  sums 
of  money  as  were  about  to  be  raised,  were  about  to  be 
advanced;  and  that  Wright  and  Greenly  had  paid  or 
applied,  to  or  for,  or  permitted  Mr.  Welledey  to  receive, 
the  rents  and  profits  of  the  lands  in  England^  in  dero- 
gation of  the  Plaintifi^'s  rights  : 


That  Mr.  Wellesley  had  paid  Mr.  Bicknell  the  sum  of 
850/.  only  in  part  of  the  sum  of  1000/.  which  be  had 
contracted  to  pay  to  him  on  or  before  the  14th  bf  No' 
vember  ISSi-,  for  the  Plaintiff's  use,  and  that  the  annuity 
of  1000/.  was  wholly  in  arrear  from  that  day  : 


That  Mr.  Wellesley  sometimes  pretended  that  he  was 
not  bound  specifically  to  perform  the  articles  of  sepa- 
ration, alleging  that  Colonel  Paterson  was  not  a  person 
of  sufficient  substance  to  indemnify  him,  according  to 
the  covenants  contained  in  the  articles;  but  that  Mr. 
Wellesley* s  solicitors  had  represented  to  the  PlaintifiTs 
solicitors  that  Mr.  Wellesley  would  specifically  perform 
the  contract  contained  in  the  articles  of  separation,  if 
two  responsible  persons  became  trustees  of  the  PlaintilTs 
annuity  in  the  stead  of  the  Defendant  Colonel  Paterson^ 
and  if  they  entered  into  the  covenants  into  which  it  was 
agreed  by  the  articles  that  Colonel  Paterson  should 
enter;  and  that,  accordingly,  the  Plaintiff  had  pre- 
vailed upon  the  Defendants  Casamajor  and  Hart  to 
become  such  trustees,  and  to  enter  into  such  covenants ; 
and  that  they  were  fully  responsible  persons ;  and  that 
Colonel  Paterson  was  willing  to  retire,  and  that  Mr. 
Wellesley^s  solicitors  had  approved  of  the  Defendants 
Casamajor  and  Ilart  as  trustees  in  Colonel  Paterson* s 
stead,  and  had  written  a  letter  to  that  effect,  dated  the 

1st 
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1st  o{  February  1839  (which  was  set  out  in  the  bill),  and 

by  which  they  promised  to  prepare  the  necessary  deed 

for  the  purpose,  but  that  Mr.  Wellesley  had  neglected        "  T, 

and  refused  to  pay  the  arrears  of  the  annuity,  and  to    Wellesley. 

execute  such  charge  as  contracted  for  by  the  articles  of 

separation : 

That  the  Plaintiff  had  lately  discovered  that  Mr. 
Wellesley  was,  through  the  agency  of  his  solicitors,  and 
with  the  concurrence  of  Wright  and  Greenly^  upon  the 
point  of  completing  a  further  mortgage,  charge,  or 
security,  for  a  considerable  sum  of  money,  on  the  in« 
terests  reserved  to  him  by  the  indenture  of  the  15th  of 
December  1834*;  and  that  it  was  arranged  and  intended, 
that  the  money  so  to  be  raised  should  be  immediately 
transmitted  to  him  in  Belgium  ;  but  that  the  Plaintiff  had 
been  prevented  from  discovering,  and  had  been  unable 
to  discover,  and  was  ignorant  of,  the  names  or  name  of 
the  persons  or  person  about  to  advance  the  same  or 
any  part  thereof;  and  that  the  trustees,  Wright  and 
Greenly^  had  lately  remitted,  or  authorised  or  permitted 
Mr.  Welleslej/s  solicitors  to  remit,  to  Mr.  Wellesley^  and 
intended  to  continue  to  remit,  or  to  authorise  and  per- 
mit the  solicitors  to  remit,  to  him,  considerable  sums  of 
money  arising  from  the  rents,  issues,  and  profits  of,  and 
otherwise  from  or  upon  the  security  of,  the  premises 
comprised  in  the  indenture  of  the  15th  of  December 
1831-. 

The  bill  prayed  that  Mr.  Wellesley  might  be  decreed 
to  pay  to  Mr.  Bicknell^  for  the  Plaintiff's  use,  the  sum 
of  150/.,  residue  of  the  lOOO/.  agreed  to  be  paid  before 
the  14th  of  November  1834;  and  that  he  might  be 
decreed  specifically  to  perform  the  articles  of  agreement, 
on  his  part,  the  Plaintiff  being  ready  and  willing,  and 
thereby  offering,  and  the  Defendant  Paterson^  or,  if  re- 
quired 


Wellesley. 
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of  some  stock  or  funds  of  Great  Britain^  for  effectually        18S9. 
securing  the  annuity  of  1000/.  to   the   Plaintiff:    and    -^^^L^ 
that  Mr.  Wellesley  might  be  decreed  to  pay  to  the  Plain-  v, 

tiff  the  arrears  of  her  annuity ;  and  that  they  might  be 
raised  out  of  his  interest  before  mentioned;  and  that 
Mr.  Wellesley  might  be  restrained  from  making  further 
incumbrances ;  and  that  Wright  and  Greenly  might  be 
restrained  from  remitting  or  paying  to  him,  or  per- 
mitting him  to  receive,  any  money  which  had  arisen  or 
might  arise  by  or  from  the  rents,  issues,  and  profits  of 
the  hereditaments  before  mentioned,  or  from  any  estate, 
right,  or  interest  whatsoever  secured  to  or  provided  for 
Mr.  Wellesley  by  or  under  the  indenture  of  the  15th  of 
December  1834;  and  that,  if  necessary,  a  receiver  might 
be  appointed  to  get  in,  without  prejudice  to  the  prior 
incumbrances,  all  sums  of  money  which  had  arisen  or 
might  arise  from  the  rents  of  the  before-mentioned 
hereditaments,  and  from  any  securities  or  security 
already  effectuated  upon  the  same. 

Mr.  Wigram  and  Mr.  Toller,  in  support  of  the  de- 
murrer, contended  that  the  covenant  in  the  articles  of 
separation  was  a  mere  personal  covenant  on  Mr.  Wei- 
lesler/s  part,  and  did  not  create  any  lien  upon  any  par- 
ticular property,  still  less  any  lien  upon  the  money 
which  he  might,  by  some  subsequent  arrangement,  be- 
come entitled  to  have  raised  for  his  use ;  and  that  there 
was  no  statement  in  the  bill  to  shew  that  the  cove- 
nant might  not  be  well  performed  by  Mr.  Wellesley,  in 
some  other  way  than  by  charging  his  interest  in  the 
462,000/.  with  the  sum  which  he  had  covenanted  to  se- 
cure; and  that  the  present  bill  was  an  attempt  to  deprive 
him  of  that  option  with  respect  to  the  mode  of  perform- 
ing his  covenant,  which  the  covenant  itself  gave  him ; 
and  that  the  Plaintiff's  right  to  sustain  such  a  bill  as 
the  present  was  not  at  all  stronger  than  the  right  which 

a  creditor, 
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a  creditor,  with  the  security  only  of  a  personal  covenant 
to  pay,  would  have  to  prevent  the  debtor  from  selling 
his  lands.  They  also  said,  that  the  cases  which  would 
be  referred  to  on  the  other  side  only  shewed  that  a 
contractor's  representatives  (not  the  contractor  himself) 
were  bound,  in  the  manner  in  which  it  was  here  sought 
to  have  it  declared  that  the  contractor  himself  was 
bound.  They  cited  Fremoidt  v.  Dedire  {a\  Williams 
V.  Lucas  (6),  Gardner  v.  The  Marquis  of  Tcnonshend  (c), 
RavenshaiD  v.  HoUier  (d)^  Deacon  v.  Smith  {e)j  Sugden*s 
Vendors  and  Purchasers  (g),  Berringlon  v.  JSvans  (h), 
and  Acton  v.  Woodgate,  (i)  They  also  contended  that 
the  Plaintiff  could  not  realise  her  asserted  equity,  with- 
out taking  the  accounts  of  the  various  sums  payable 
out  of  the  money  to  be  raised ;  and  that  she  could  not 
take  the  accounts  without  having  all  the  parties  in- 
terested in  those  sums  before  the  Court. 


Mr.  Jacobs  Mr.  Richards^  and  Mr.  Willcockf  in  sup- 
port of  the  bill,  contended  that  if  a  covenantor  had  an 
option  as  to  which  of  two  funds  he  would  settle,  the 
consequence  was  that,  until  he  exercised  that  option  by 
settling  one  of  them,  both  were  liable;  and  that  if  it  was 
made  to  appear  to  the  Court,  that  he  intended  to  part 
with  both  without  performing  his  covenant,  there  could 
be  no  doubt  that  the  Court  would  interfere,  ^y  injunction, 
to  prevent  his  so  doing.  They  referred  to  Prebble  v.  Bog- 
hurst  (^),  Tooke  v.  Hastings  (/),  Bxmndell  v.  Breary  (w). 
Deacon  v.  Smith  (n),  In  re  Ship  fVarre  {o) ,  Metcalfe  v. 

The 


(a)  1  P.  IV.  429. 

(b)  2  Cox,  \  60, 

(c)  Sir  G.  Cooper,  301, 
{d)  7  Sim,  3. 

(e)  5  Atk,  323. 

ig)  Vol.ii.  p.  153.  9th  ed. 

{h)  3  Vo.  4-  Col/.  584. 


(0  2  Mylne  if-  Keen,  492. 

(k)  1  Swarut,  309. 

(/)  2  Vem.  97. 

[m)  2  Frni.482. 

(fl)  3Atk,323.l  see  p.327. 

(o)  8i'rM^,269. 
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The  Archbishop  of  York  (a),  Lyde  v.  Mynn  (6),  Bum  v. 
CarvaUio.  (c)  As  to  the  objection  for  want  of  parties 
they  referred  to  Eose  v.  Page,  (d) 

Mn  fVigram^  in  reply. 


675 


1839. 


Wblleslet 

V, 

Welleslet. 


The  Lord  Chancellor. 

This  is  a  demurrer,  by  two  of  the  Defendants,  who 
are  trustees  of  property  over  which  Mr.  Wellesley  ob- 
tained a  power  of  charge  in  December  1834;  and  the 
question  is,  whether  the  bill  states  such  a  case,  as  against 
them,  as  entitles  the  Plaintiff,  according  to  her  own  state- 
ment, to  a  decree  against  them  at  the  hearing ;  the  De- 
fendants asserting  that  the  Plaintiff  has  no  title  as  against 
them. 


Nov*  30. 


Now,  the  title  of  the  Plaintiff  is  under  articles  of 
separation,  in  which,  for  such  considerations  as  the  law 
considers  sufHcient  in  such  cases,  Mr.  Wellesley  con- 
tracts that  he  will,  on  or  before  the  1st  of  February 
1835,  well  and  effectually,  by  a  charge  on  freehold 
estates  of  inheritance,  or  by  investment  in  the  funds,  or 
by  the  best  means  which  may  then  be  in  his  power, 
secure  the  annuity. 

It  appears  that  at  the  time  at  which  this  covenant  was 
entered  into,  Mr.  Wellesley  was  only  tenant  for  life  of 
certain  estates.  In  December  1834,  an  arrangement  took 
place  between  him  and  his  son,  by  which,  according  to 
the  statement  of  the  bill,  he  obtained  a  power  of  jointur- 
ing his  present  or  any  future  wife,  to  the  extent  of  1500/. 
per  annum,  and  a  right  to  the  surplus  afler  paying  cer- 
tain 


(a)  eSim,22A,\  and  1  Afylne 
4*  Craigf  547. 
0)  1  Mi^lne  4-  Keen,  687. 


(c)  7  Sim.  109. 
(rf)  2  5JW.471. 
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tain  charges  and  incumbrances,  of  a  sum  of  462,000/. 
which  was  to  be  raised  upon  the  estates.  It  states  that 
he  has  been  applied  to  and  has  refused  to  carry  into 
effect  the  agreement,  alleging  that  his  refusal  arises  from 
the  incapacity  of  the  trustee,  Colonel  Paterson^  to  in- 
demnify him  against  the  debts  of  the  wife ;  and  then  it 
states  that  it  had  been  proposed,  on  the  Plaintiff's  part, 
that  two  other  gentlemen,  who  are  Defendants  on  this  re- 
cord, should  be  appointed,  as  trustees,  in  Colonel  Pater- 
son^s  stead ;  and  then  it  states  a  letter  from  the  solicitors 
of  Mr.  Wellesley  in  answer  to  that  proposition,  accepting 
the  proposition,  and  stating  that  they  will  prepare  the 
necessary  deeds.  The  bill  then  states  that  the  Defend- 
ants, under  the  arrangement  of  1 834,  were  trustees  of  the 
estates;  and  that  Mr.  Wellesley  has  refused,  and  still  re- 
fuses, to  pay  the  arrears  of  the  annuity,  and  to  execute 
such  charge  as  was  contracted  for  by  the  articles ;  and 
then  that  the  Defendants,  the  trustees,  were  trustees  of 
the  sum  of  462,000/.  which  was  to  be  raised  out  of  the 
estates,  and  to  be  applied  in  discharge  of  certain  charges 
and  incumbrances,  and  the  surplus  to  be  paid  to  Mr. 
Wellesley,  There  was  therefore,  in  the  event  of  the  prior 
charges  not  being  sufficient  to  exhaust  the  fund,  a  sur- 
plus which  would  come  to  Mr.  Wellesley.  The  bill  al- 
leges that  the  trustees,  instead  of  applying  the  462,000/. 
according  to  the  trust  deed,  were  about  to  raise  part  of 
it  for  Mr.  Wellesley^  and  were  about  to  create  a  further 
charge  for  the  benefit  of  Mr.  Wellesley. 


The  statement,  therefore,  is  of  a  covenant,  by  Mr.  Wei' 
lesley  in  June  1834,  to  secure,  on  or  before  the  jst  of 
Febiimyy  then  next,  by  a  charge  on  freehold  estates  of 
inheritance,  or  by  investment  in  the  funds,  or  by  the  best 
means  in  his  power,  an  annuity  of  1000/.,  and  then  of  the 
acquisition  of  property  in  December  1834,  which  would 
enable  Mr.  Wellesley  to  carry  the  covenant  into  effect.  It 
states  that  the  Defendants  are  trustees  of  that  property, 

and 
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and  that  instead  of  applying  the  money,  which  con- 
stituted that  property,  in  discharge  of  incumbrances,  ac- 
cording to  the  arrangement  of  December  1834,  they  were 
about  to  raise  money  and  remit  it  to  Mr.  Wellesley* 

The  bill,  therefore,  states  a  covenant  and  part  perform- 
ance, there  being  now  a  statement  in  the  bill  that  the 
agreement  oi  December  1884?  had  been  entered  into  by 
Mr.  WeUesUy^  for  the  purpose  of  enabling  him  to  secure 
the  annuity  of  1000/.,  and  in  part  performance  of  the 
contract  of  June  1834. 
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Therefore,  there  is  a  covenant  to  charge- lands  on  a 
certain  day ;  the  purchase  of  lands  before  that  day,  for 
that  purpose,  and  in  part  performance,  and  a  promise, 
after  the  lands  acquired,  to  effect  the  charge,  and  a 
refusal  to  do  so,  and  acts  tending  to  defeat  the  security 
so  acquired  and  promised  to  be  charged. 

If,  at  the  hearing,  these  facts  being  proved,  the  Court 
will  have  no  power  to  make  any  decree,  except  that  Mr. 
Welledey  do  perform  his  contract,  and  no  power  to  act 
upon  the  land,  then  the  demurrer  must  be  allowed ;  but 
if  the  Court  can  act  upon  the  land,  then  the  Defendants 
who  have  demurred,  and  are  made  Defendants  as  trus- 
tees of  the  land,  are  properly  made  Defendants,  and  the 
demurrer  must  be  overruled ;  that  is,  in  that  case,  ac- 
cording to  the  Plaintiff's  shewing,  she  will  have  a  decree 
against  them.  If  there  be  a  contract  for  sale,  and  the 
vendor  proceeds  so  to  deal  with  the  property  as  to  inca- 
pacitate himself  from  performing  his  contract,  this  Court 
will  act  upon  the  property;  and  legislative  provisions 
now  exist,  enabling  this  Court,  in  certain  cases,  to  exer- 
cise this  jurisdiction  with  more  effect.  In  Prebble  v. 
Boghurst  (a),  whilst  it  was  still  uncertain  whether  the 

agreement 

(a)  1  Sufamt.  S09. 

Vol.  IV.  Q  q 
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I  have  not,  therefore,  been  able  to  see  how  it  was         1889. 

possible — supposing  the  PlaintiflT's  bill  to  state  a  case  for  «^*''^*^ 
a  decree  against  Mr.  Wellesley  —  that  these  Defendants  ^l 

could  say  that  they  were  not  properly  made  parties  to  Wellksley. 
this  suit ;  and  that  there  is  such  a  case  stated  against 
Mr.  WeUesUy^  cannot  be  disputed. 

That  this  Court  will  grant  a  specific  performance  of 
an  agreement  for  a  grant  of  an  annuity,  cannot  now  be 
questioned ;  and  this  agreement  appears  to  me  to  con- 
tain within  itself  all  that  is  necessary  to  give  it  legal 
validity :  but  if  this  Court  is  to  execute  the  agreement, 
it  roust  do  so  according  to  the  terms  of  it.  The  terms 
are,  on  a  day  certain,  to  charge  the  annuity  on  lands,  or 
on  an  investment  of  stock,  or  by  the  best  means  in  his 
power.  I  think  it  quite  immaterial,  for  the  present  pur- 
pose, whether  this  gave  to  the,  husband  an  option,  or 
whether  he  has  other  lands  besides  those  vested  in  these 
Defendants,  upon  which  he  can  now  charge  the  annuity ; 
because  the  bill  alleges  that  he  refuses  to  charge  it  in 
any  manner;  and  this  Court  will  not  permit  him,  under 
the  pretence  of  exercising  an  option,  to  evade  the  per- 
formance of  his  contract.  In  Deacon  v.  Smith  (a)  there 
was  an  option ;  but  it  did  not  prevent  the  Court  from 
acting  upon  the  one  alternative.  The  property  acquired, 
by  the  arrangement  of  December  ISS*,  must  be  consi- 
dered as  subsequently  acquired  property  ;  but  that  con- 
tracts to  charge  property  subsequently  acquired  will  be 
enforced,  is  sufficiently  established.  Lyde  v.  Mynn^  and 
the  cases  upon  which  that  decision  was  founded,  are 
conclusive  upon  that  subject.  The  contract  is  not  to 
purchase  lands  for  the  purposes  of  the  agreement ;  but 
one  alternative  is  to  charge  lands  in  February  1885,  and 
at  that  time  he  had  a  power  of  charging  lands.     It  is 

the 

(a;  a  Atk.  323. 
Qq  2 


580 


CASES  IN  CHANCERY, 


1839. 


Welleslet 

V, 

Wblleslit. 


the  same  as  a  contract  to  charge  such  lands  as  he  might 
have  at  that  time ;  and  if  so,  such  was  Metcalfe  ▼•  Tie 
Archbishop  of  York  (a)  and  I^de  v.  Mynn  (&),  and  such 
was  Tooke  v.  HastingSj  as  reported  in  2  Fern.  97*  In 
Lewis  V.  Madocks  (r),  a  contract,  upon  marriage^  to  settle 
all  personal  estate,  of  which  the  husband  might  become 
possessed  during  the  coverture,  was  enforced  against  m 
estate  he  had  purchased,  in  part,  with  personal  property 
so  acquired. 


Being,  therefore,  of  opinion  that  the  contract,  as  stated 
in  the  bill,  roust,  upon  the  case  stated,  be  enforced 
against  Mr.  WeUesley^  and  that  to  effect  that  object,  the 
Court  will  act  upon  the  estates  which  he  had  a  power 
of  charging  in  February  1835,  and  of  which  the  Defend- 
ants are  trustees  for  him,  I  think  that  this  demurrer 
must  be  overruled. 


My  opinion  being  founded  upon  the  construction  I 
put  upon  these  articles  of  separation,  that  they  amouat 
to  a  contract  to  charge  the  annuity  upon  such  lands  as 
the  husband  had  power  to  charge  in  February  1855; 
and  that  the  Defendants  are  trustees  of  the  property 
which  he  had  at  that  time  power  so  to  charge ;  and  that 
this  Court  will,  therefore,  by  its  decree,  if  necessaij, 
secure  to  the  Plaintiff*  the  annuity,  so  contended  for,  oat 
of  the  property  so  vested  in  the  Defendants,  I  do  not 
think  it  necessary  to  discuss  the  ground  upon  which  I 
am  informed  the  Vice-Chancellor  overruled  this  de- 
murrer, or  the  doctrine  of  the  case  of  FremouU  ▼« 
Dedire  {d)^  where  the  contest  was  with  the  covenantor's 
creditors,  upon  a  general  covenant  to  settle  lands  of  a 

certain 


(fl)  1  Mylne  4-  Craig,547.;  S. 
C,  6  Sim.  224. 

(6)  1  Mj^lne  ^  Keen,  683.;  S, 
C.  4  Sim,  505. 


(c)  17  Vet.  48, 
((/;  1  P.  fV.  429. 
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certain  value,  which  was  not  enforced  during  the  life- 
time of  the  covenantor,  except  to  observe  that  that  case 
does  not  appear  to  be  so  much  at  variance  with  that  of 
Roundell  v.  Breary  (a)  as  seems  to  have  been  supposed ; 
because,  in  the  latter  case,  the  covenant  was,  on  a  certain 
day,  to  settle  lands  of  a  certain  value,  and  the  Lord 
Keeper  thought  it  created  a  lien  upon  the  land  of  which 
the  covenantor  was  then  seized ;  and  in  that  respect 
jRoundell  v.  Breary  much  more  resembles  the  present ; 
and  that  case  is  relied  upon  by  Lord  Hardwicke  in 
Deacon  v.  Smith,  (b) 


581 


No  formal  judgment  was  given  upon  the  question  of 
want  of  parties,  but  the  demurrer  was  overruled 
generally. 


1839. 


Wellesley 

V, 

Wellesley. 


(a)  S  Fern.  482. 


(b)  3  Atk,  325. ;  see  p.  327. 


STILWELL  V.  MELLERSH. 


Dec,  16k 


|jY  the  decree  made  in   this  cause  a  certain  estate  When  an  es* 

**^  was  directed  to  be  sold.     This  estate  was   pur-  tate  has  been 

•         111!  I  rm  ^  ^*"  under  a 

chased,  under  the  decree,  by  one  Thomas  Stmmondsy  who  decree,  and  all 

afterwards  procured  the  usual  orders,  nisi  and  absolute,  ^'v^kJ^""*" 

confirming  him  as  the  best  purchaser;  and  he  subse-  ordered  to 

quently  paid  the  purchase-money  into  Court,  under  ah  ionveyanL 

order  dated  the  8th  of  August  1838,  which  directed  that  ^®  ^  ^it\eA 

all  proper  parties  should  join  in  and  execute  a  proper  if  a  party  to  * 

conveyance  and  assurance  of  the  estate  to  the  purchaser,  '{j®  ^^^  whom 

or   considers  a 

.  r  ,      .  .  proper  party 

to  the  conveyance,  refuses  to  convey,  the  nght  course  for  the  purchaser  to  take  is 
to  move,  against  that  party,  that  he  be  ordered  to  convey;  and  not  to  move« 
against  the  Plaintiffs,  that  they  be  ordered  to  procure  him  to  convey. 

Qq  S 
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or  as  he  should  dhrect,  such  conveyance  and  assurance 
to  be  settled  by  the  Master  in  case  the  parties  should 
difier  about  the  same.  On  the  19th  of  March  1839  the 
Master  raade  his  report,  approving  oF  a  proper  convey- 
ance. One  of  the  parties  to  the  conveyance,  as  approved 
by  the  Master,  was  the  Defendant  William  MeUenh  the 
elder;  but  he  refused  to  execute  the  deed:  and  the 
purchaser  then  moved,  before  the  Vice-chancellor,  that 
the  Plaintiffs  might  be  ordered  to  procure  the  executioD 
of  the  deed  of  conveyance  by  MeUersh^  and  that  the 
costs  of  the  application  might  be  paid  by  the  Plaintifi, 
or  out  of  the  fund  in  Court.  His  Honor  having  refused 
this  motion,  with  costs,  the  purchaser  now  moved,  before 
the  Lord  Chancellor,  that  the  Vice- Chancellor's  order 
might  be  discharged,  and  that  the  Plaintiffs  might  be  or- 
dered to  procure,  or  to  take  the  necessary  measures  for 
procuring,  for  the  purchaser,  the  execution,  by  MeUenh^ 
of  the  conveyance  of  the  estate ;  or  that  such  other  order 
might  be  made  as  might  be  necessary  for  procuring  the 
due  execution  of  the  conveyance  by  Mellersh;  and  that 
the  costs  of  the  application  might  be  paid  by  the  Plain- 
tiffs,  or  out  of  the  fund  in  Court. 


Mr.  Wigram  and  Mr.  Shebheare^  in  support  of  the 
motion  that  the  Plaintiffs  might  be  ordered  to  procure 
Mr.  Mellersh's  concurrence,  relied  upon  SmitKs  Prac- 
tice (a),  in  which  it  is  stated  that  if  the  purchaser  cannot 
obtain  possession  of  the  estate,  the  Plaintiff^  or  a  party 
in  the  cause,  should  procure  the  possession  for  him. 


[^The  Lord  Chancellor. 

In  a  case  o(  possession^  there  is,  no  doubt,  an  ad- 
vantage in  having  the  Plaintiff*  to  obtain  it,  because  he 
has  the  use  of  certain  writs  which  do  not  belong  to  a 

person  not  a  party.] 

Mr. 

(a)  Vol.  ii.  p.  SI  J.  Sd  ed. 
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Mr.  Wigram  said  that  no  attachment  could  issue  upon 
the  application  of  a  person  who  was  not  a  party  to  the 
suit ;  and  he  contended  that  the  Plaintiff  in  the  cause 
must  be  considered  to  be  the  vendor,  and  was  bound  to 
do,  for  the  purchaser,  all  such  acts  as  the  vendor,  in  the 
case  of  a  private  sale  out  of  Court,  would  have  been 
bound  to  do. 
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JMr.  Richards^  contra^  for  the  Plaintiffs. 
Mr.  C/iandlesSy  for  a  Defendant. 
No  counsel  appeared  for  Mellersh. 
Mr.  Wigram^  in  reply. 

The  Loud  Chancellor. 

I  have  no  doubt  that  the  Court  will  aid  the  purchaser 
against  the  parties  to  the  cause.  Where  all  the  parties 
are  ordered  to  convey,  it  never  occurred  to  me  to  be  a 
matter  of  doubt  that  the  purchaser  could  enforce  that 
order  against  any  party  who  refused  to  convey. 

It  appears  to  me  that  it  is  not  rightly  considered  who 
are  the  vendors.  The  Plaintiffs  are  not  the  vendorsk 
The  Court  takes  upon  itself  to  sell.  Nobody  advertises 
the  sale  as  vendor.  The  sale  is  advertised  to  be  made 
under  the  decree  of  the  Court. 


I  cannot  conceive  the  necessity  —  when  it  is  a  simple 
question  of  conveyance  —  of  going  through  the  circuity 
which  has  been  adopted  in  the  present  case,  for  the  pur- 
pose of  compelling  a  party  to  convey.  There  may  be 
a  reason  for  it  in  some  particular  cases,  as,  for  instance, 
when  you  want  the  assistance  of  the  sheriff!  It  may,  in 
some  cases,  perhaps,  be  proper  to  adopt  that  mode  which 

Q  q  4>  has 
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has  been  suggested,  for  the  purpose  of  getting  some  ad- 
ditional assistance,  which  the  circumstances  of  the  case 
may  require.  But  no  authority  has  been  cited  to  shew 
that  the  course  which  has  been  adopted  here  is  the 
pracdce  of  the  Court.  I  certainly  think  that  it  is  not 
the  pracdce,  and  that  the  purchaser  has  mistaken  his 
course. 


There  would  be  no  more  difficulty,  about  the  costs,  in 
the  one  case  than  in  the  other.     In  both  cases,  if  the 
party  applied  properly,  the  Court  would  take  care  that 
he  should  have  his  costs.     I  think,  therefore,  that  the 
Vice- Chancellor's  order  was  right,  upon  the  notice  of 
motion  as  it  then  stood ;  and  the  only  question  is,  whe- 
ther the  addition  which  has  now  been  made  to  it  enables 
me  to  make  any  order  against  MeUersh.    The  purchaser 
has  certainly  put  in  some  words  which,  if  they  had 
stood  alone,  would  have  been  enough  to  give  Mdlenh 
notice :  and  I  think  that,  upon  the  whole,  although  he 
does  not  appear,  yet,  upon  an  affidfeivit  of  service,  an 
order  may  be  drawn  up  as  against  him.      The  Re- 
spondents must  have  their  costs.     MeUersh,  however, 
would  have  been  the  proper  party  to  pay  the  costs. 

Mr.  Wigram  asked  that  the  order  should  direct  that 
MeUersh  should  convey  within  a  month  after  service  of 
the  order ;  but 

The  Lord  Chancellor  said  that,  ia  the  first  in- 
stance, the  order  must  be,  simply,  that  he  do  convey. 


The  Reporters  are  indebted  to  Mr.  DanieU  for  the 
following  note  of  the  result  of  searches  in  the  Re- 
gistrar's book,  with  respect  to  the  case  of  Dove  v.  Doot, 

mentioned 
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mentioned   in   Mr.  Smith's  Chancery  Practice^  vol.  2.        18  39. 
p.21d.,  2d  ed. 


Dove  V.  Daoe. 

Motion,  in  all  cases,  by  purchaser,  Joseph  Atkinson. 

Reg.  Lib.  1783,  A.  47. 
1st  Naoetnber  ns^.  —  Order  for  Defendant  to  deliver 

up  possession. 
17th  February  1784.  —  Order  that  service  of  the  writ  of 

execution  of  the  order  upon  the  clerk  in  Court  may 

be  good  service. 
1st  April  1784.  —  Order  for  an  attachment 
1st  May  1784.  —  Order  for  an  injunction. 
22d  May  1784.  —  Order  for  writ  of  assistance. 

Reg.  Lib.  1783,  A.  325. 


Stilwell 

V. 

Mellbrsh. 


WEDDERBURN  v.  WEDDERBURN. 


1840. 
March  4, 


^I^HE  terms  of  the  decree  made  by  the  Master  of  the  Plaintiffi^who 
"^    Rolls  in  this  cause,  are  stated  in  the  second  volume  in  tWs  Court 
of  Mr.  Keen's  Reports  (a),  and  the  Lord  Chancellor's  »  decree  for 
judgment,  affirming  that  decree  upon  appeal,  is  reported  against  three 

in  a  former  part  of  this  volume,  (b)  Defendants, 

^  ^  '  two  of  whom 

resided  in 

Three  of  the  Defendants  viz.  Sir  David  Wedderbum,  f^of^om^ 

Andrew  Colvile^  and  Alexander  Seton  having  landed  pro^  had  real  pro- 
perty there, 
perty  brought  ac- 

(tf)  Page  752.  (A)  Page  4 1.  ^o"*  >»  .^«>'- 

land  against 
the  same  Defendants  for  the  same  demand;  and  they  obtained  leave  from  this  Court 
to  prosecute  the  Scotch  actions  so  far  as  should  be  necessary  for  the  purpose  of 
obtaining  such  security  as  it  is  in  the  power  of  the  Scotch  court  to  give  for  the 
amount  which,  upon  taking  the  accounts  directed  by  the  decree,  should  ultimately 
be  found  due  to  the  Plaintifis. 
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perty  in  Scotland^  and  Sir  D.  Wedderbum  and  Mr.  Sdm 
being  resident  there,  each  of  the  Plaintiffs  (Mr.  and 
Mrs.  Hawkins  being  together  considered  as  one)  com- 
menced an  action  against  the  three  above  named  De- 
fendants in  the  Court  of  Session  in  Scotland^  the  nature 
and  objects  of  which  action  will  best  appear  from  the 
following  report. 

The  summons  in  each  action  was,  nuUatis  mutandis, 
to  the  same  effect,  and  the  statement  of  one,  viz.  Charles 
Wedderbum  Webstet^s,  will  therefore  be  sufficient.  The 
summons  in  his  action  stated  the  circumstances  of  the 
case,  and  the  bill  in  Chancery,  and  the  decree  made 
at  the  Rolls,  and  the  Lord  Chancellor's  affirmance 
of  that  decree,  and  then  proceeded  in  the  following 
terms :  — 


*'  That  by  the  said  judgment  it  has  been  finally  deter- 
mined and  decided,  inter  alia^  that  the  children  of  the 
said  David  Webster  are  entitled  to  participate,  under  the 
circumstances  above  set  forth,  in  the  gains  and  profits 
made  by  the  carrying  on  of  the  foresaid  partnership 
business  by  the  several  and  successive  firms  aforesaid, 
and  partners  thereof,  since  the  death  of  the  said  David 
Webster^  according  to  the  said  David  Webster^s  share 
and  interest  in  the  said  copartnership  business  as  afore- 
said ;  and  that  according  to  the  several  and  respective 
proportions  thereof  falling  to  the  said  children,  under 
and  by  virtue  of  the  said  David  Webster's  will ;  and  that 
the  said  Sir  David  Wedderbum,  Andrew  Colvile,  Alex* 
ander  Seton,  and  John  Wedderbum  (the  second),  indi- 
vidually as  surviving  partners  of  the  said  several  co- 
partnerships, the  said  Sir  D.  Wedderbum  as  surviving 
executor  of  the  said  deceased  David  Webster,  the  said 
Andrew  Colvile  and  Alexander  Seton  as  surviving  execu- 
tors and  personal  representatives,  and  as  such  liable  for 

the 
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the  debts  and  obligations  of  the  foresaid  John  JVeddet" 
bum  (the  first),  and  also  of  the  said  James  Wedderbum 
who  was  also  an  executor  and  personal  representative  of 
the  said  John  Wedderhum,  the  said  John  Wedderbum 
(the  first),  and  James  Wedderbum  having  been  the  other 
partners  of  the  said  firms,  are  liable,  conjunctly  and  seve-^ 
rally,  to  the  said  David  Webster's  children,  for  and  in 
payment  of  their  respective  shares  foresaid,  as  the  same 
shall  be  ascertained :  That  the  said  parties  above  named 
are  liable  in  payment  to  the  pursuer,  and  the  said  David 
Webster's  said  children,  as  said  is :  That  the  said  John 
Wedderbum  (the  second)  of  Auchterhouse  is  since  dead, 
and  no  one  has  taken  up  his  representation,  either  in 
heritage  or  moveables,  or  become  liable,  as  his  represent- 
ative, for  his  debts :  That  under  and  by  virtue  of  the  said 
David  Webster's  will,  his  residuary  estate  was  and  is 
divisible  among  his  said  five  children,  who  were  surviv- 
ing at  the  period  of  his  death,  in  shares  and  proportions 
following;  viz.  seven  twenty-third  parts  ^hereof  to  the 
said  Sir  James  Webster  Wedderbum^  his  eldest  son,  and 
four  twenty-third  parts  to  each  of  his  said  other  four 
children,  and,  inter  aliosy  to  the  pursuer,  the  said  Charles 
Wedderbum  Webster :  That  by  the  death  of  the  said 
David  Wedderbum  Webster^  his  said  share  thereof  was 
and  is  divisible  among  the  then  surviving  four  children 
of  the  said  David  Webster^  in  the  shares  and  proportions 
following;  viz.  to  the  said  Sir  James  Webster  Wedder^ 
bumj  seven  nineteenth  parts,  and  to  each  of  the  said 
other  three  children  four  nineteenth  parts:  That  the 
pursuer  is  thus  entitled  to  four  twenty-third  paits,  and 
four  nineteenths  of  four  twenty-third  parts  of  the  whole 
gains  and  profits  foresaid:  that  the  share  of  the  said 
profits  effeiring  to  the  said  David  Webster^  and  his 
estate,  from  the  said  1st  day  of  May  1801,  to  the  1st 
day  of  May  1837  inclusive,  amounts  to  the  sum  of 
462,076/.  7^.  2(2.  or  thereabouts,  conform  to  an  account 

thereof 
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thereof  made  out  under  direction  of  the  Master  in  the 
said  High  Court  of  Chancery,  and  that  exclusive  of 
periodical  accumulation  of  interest  on  the  said  profits,  of 
which  a  condescendence  will  be  lodged  in  the  course  of 
the  process  to  follow  hereon :  That  the  proportions  of 
the  said  sum  of  462,076/.  7s.  2d,  exclusively  fidling 
to  the  pursuer,  as  said  is,  amount  to  the  sum  of 
97,279/.  45.  7d.  or  thereabouts,  exclusive  of  periodical 
accumulation,  as  said  is :  That  as  the  said  Sir  Dadd 
WedderbufTij  Andrew  Colvilcj  and  Alexander  Seton^  have 
lands,  heritages,  and  other  property  heritable  and 
moveable  within  Scotland^  and  reside  therein,  at  least 
are  subject  to  the  jurisdiction  of  the  Scottish  courts, 
and  to  the  executorials  of  the  law  within  Scotlandf 
necessary  it  is  for  the  pursuer,  and  the  pursuer  b 
entitled,  to  have  them  convened  biefore  the  Lords  of 
our  Council  and  Session  in  Scotland^  in  order  to  have 
decree  against  them,  to  the  effect  and  in  the  terms 
underwritten,  so  that  the  pursuer  may  operate  pay- 
ment of  the  said  sum  against  the  said  defenders, 
and  their  said  estates  within  Scotland :  and  although  the 
pursuer  has  often  desired  and  required  the  said  defen- 
ders to  make  payment  to  him  of  the  foresaid  sum,  de- 
ducting the  payments  before  mentioned,  and  of  accu- 
mulated interest  thereon,  yet  they  refuse  and  delay  so 
to  do :  Therefore,  the  said  Sir  David  Wedderbunh  ""^ 
siding  at  Keith  House,  near  Tranent,  Andrew  Colvile 
of  Craigjlower  aforesaid,  residing  in  Ijondon,  and  Alex^ 
ander  Anderson  or  Seton,  of  Lentall  or  Lenthall  afore- 
said, also  residing  in  London,  surviving  partners  fore- 
said, individually,  and  as  executors  foresaid,  ought  and 
should  be  decerned  and  ordained,  by  decree  of  the 
Lords  of  our  Council  and  Session,  conjunctly  and  se- 
verally, or  severally  and  according  to  their  several  and 
respective  liabilities  in  the  premises,  to  make  payment 
to  the  pursuer  of  the  foresaid  sum  of  97,279/.  45.  7A| 

or 
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or  such  other  sum,  more  or  less,  as  shall,  in  the  course 
of  the  process  to  follow  hereon,  be  ascertained  to  be  the 
amount  of  the  pursuer's  share  and  proportion  of  the 
gains  and  profits  of  the  said  business,  efifeiring  to  the 
estate  of  the  said  David  Webster^  but  deducting  alvvBys 
therefrom  the  foresaid  sum  of  13,055/.  Is.  Sd.  paid  to 
the  pursuer  as  above  set  forth ;  item,  of  the  legal 
interest  of  the  balance  from  and  since  the  said  1st  day 
of  May  1837,  and  until  payment;  item,  of  the  sum  of 
217,818/.  7s.  8(/.,  or  such  further  and  additional  sum, 
less  or  more,  as  shall  be  ascertained,  in  the  course  of  the 
process  to  follow  hereon,  to  be  the  pursuer's  share  and 
proportion  of  the  accumulated  interest  on  the  said 
profits,  periodically,  during  the  said  period  from  1st 
May  1801,  to  the  1st  day  of  May  1837)  as  said  is: 
without  prejudice  always  to  the  pursuer's  claim  against 
the  said  defenders,  and  each  or  any  of  them,  as  execu- 
tors foresaid  or  otherwise,  for  the  share  and  proportion 
of  the  other  means  and  estate  of  the  said  David  Webster^ 
for  which  they  are  or  may  be  liable  to  him;  which  claim 
is  hereby  reserved :  And  further  the  said  defenders 
ought,  and  should  be  decerned  and  ordained  by  decree 
foresaid,  conjunctly  and  severally  to  make  payment  to 
the  pursuer  of  the  sum  of  5000/.  sterling,  or  such  other 
sum,  more  or  less,  as  shall  by  the  said  Lords  be  modified, 
as  the  expences  of  process,  besides  the  dues  of  extracting 
the  decree  to  follow  hereon,  conform  to  the  several 
writs  libelled,  laws  and  practice  of  Scotland^  u^ed  and  ob- 
served in  the  like  cases  in  all  points  as  is  alleged.  Our 
will  is  herefore,"  &c. 


1840. 


Wedder- 
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The  Defendants,  Colvile^  Seton^  and  Sir  D.  JVedder^ 
bttm^  moved,  before  the  Master  of  the  RoUs^  that  an  in- 
junction might  be  awarded,  to  restrain  the  Plaintiffs,  and 
each  of  them,  from  prosecuting  or  carrying  on  the  four 
several  suits  or  actions  commenced  by  them  respectively 

in 
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in  the  Court  of  Session  in  Scotland^  against  the  Defen^ 
dants,  Andrew  Colviky  Alexander  Seton^  and  Sir  IX 
fVedderburnj  to  recover  the  respective  shares  claimed  by 
the  Plaintiffs  respectively  in  the  profits  of  the  trade  or 
business  carried  on  by  the  successive  partnership  firms 
of  Wedderbum  and  Co.,  Wedderbumj  ColviUf  and  Co., 
ColviUf  Wedderbum^  and  Co.,  and  Colvile  and  Co.,  in 
the  decree  in  the  suit  in  Chancery  mentioned,  and  by 
the  partners  constituting  those  firms  respectively,  and 
also  to  restrain  the  Plaintiffs,  and  each  of  them,  from 
commencing  or  prosecuting  any  other  suit  or  proceeding 
in  the  Court  of  Session,  gr  other  court  in  Scotland^  to 
recover  the  said  shares  of  profits  so  claimed  by  them 
respectively,  or  otherwise  touching  or  concerning  the 
matters  in  question  in  the  suit  in  Chancery ;  and  that 
the  Plaintiff's  might>pay  the  costs  of  that  application. 


In  support  of  this  motion,  the  Defendant  Colvile  made 
an  affidavit,  in  which  he  stated  that  he  was  advised,  and 
verily  believed,  that  according  to  the  law  of  Scotland^ 
and  the  existing  practice  of  the  Court  of  Session,  the 
deponent  and  Alexander  Seton  and  Sir  £>•  Wedderhtm 
could  not  defend  the  said  suits  or  actions,  by  the  plea  of 
lis  alibi  pefidensy  without  at  the  same  time  pleading  all 
their  defences  on  the  merits,  which  would  involve  all  the 
matters  and  grounds  which  existed  in  the  present  suit: 
and  the  solicitor  of  the  Defendants  made  an  affidavit,  in 
which  he  stated  that  no  such  account  as  was  in  the  sum- 
mons alleged  to  have  been  made  out  under  the  direc- 
tion of  the  Master  of  the  Court  of  Chancery,  had  ever 
been  made  out;  and  that  the  proceedings  which  had 
taken  place  under  the  decree  had  been  confined  to  the 
production  of  the  books  and  documents  in  the  Defen- 
dants' possession,  relating  to  the  matters  in  quesdon, 
and  to  the  carrying  in  of  the  executorship  accounts  of 
the  estate  of  the  testator,  David  JVebster,  and  the  exami- 
nation 


CASES  IN  CHANCERY. 


591 


nation  of  the  Defendants,  Colvile  and  Seion^  upon  inter- 
rogatories, and  to  the  carrying  in  of  a  state  of  facts  by 
the  Plaintiffs,  as  to  the  value  of  the  testator's  interest  in 
the  firm  of  Wedderbum^  Webster^  and  Co.,  on  the  1st  of 
May  1801,  upon  which  state  of  facts  several  attendances 
had  taken  place  before  the  Master,  and  to  the  carrying 
in  of  a  state  of  facts  by  the  Plaintiffs,  as  to  the  capitals 
employed  by  the  respective  partnerships  in  the  several 
succeeding  firms  mentioned  in  the  decree,  upon  which 
state  of  facts  the  Master  had  been  once  attended,  but 
that  such  attendance  had  been  since  the  commencement 
of  the  actions  in  the  Court  of  Session. 


1840. 


Wedder- 

BURN 

V, 

Wedder- 

BURN. 


On  the  23d  oi  January  1840,  the  Master  of  the  Rolls 
made  an  order  for  an  injunction,  in  the  terms  of  the  no- 
tice of  motion,  until  the  further  order  of  the  Court;  and 
he  ordered  the  Plaintiffs  to  pay  the  costs  of  the  ap- 
plication. 

The  Plaintiffs  now  moved,  before  the  Lord  Chan- 
cellor, that  the  order  of  the  Master  of  the  Rolls  might 
be  discharged,  or  that  the  Plaintiffs  might  be  at  liberty 
to  carry  on  the  four  several  suits  or  actions  commenced 
by  them  respectively  in  the  Court  of  Session  in  Scot^ 
landf  against  the  Defendants  Colvile,  Set07ij  and  Sir 
D.  Wedderbum  respectively,  or  such  other  proceedings 
as  they  might  be  advised,  for  the  purpose  of  compel- 
ling those  Defendants  to  give  security  for  so  much  as 
might  be  decreed  to  the  Plaintiffs  in  respect  of  the 
profits  of  the  trade  or  business  carried  on  by  the  suc- 
cessive firms  of  Wedderbum  and  Co.,  Wedderbum, 
Colvile  and  Co.,  Colvile,  Wedderbum  and  Co.,  and  CoU 
vile  and  Co. 


In  support  of  this  motion,  an  affidavit  was  made  by 
Mr.  Thomas  Collitigwood  Ker,  a  law  agent  in  London, 

who 
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who  Stated  that  he  knew  and  was  well  acqaainted  with 
the  law  of  Scotland  J  and  the  practice  of  the  courts  of  justice 
there :  that  all  parties  prosecuting  their  claims  before  the 
courts  of  justice  in  Scotland^  were  entitled,  immediately 
upon  the  summons  being  issued,  to  sue  out,  as  a  matter 
of  right,  a  writ  called  a  writ  of  inhibition  and  arrest- 
ment, by  which  the  defendants   were  prevented  from 
alienating  their  property;  until  they  should  have  given 
security  for  answering  the  amount  of  the  Plaintifl^'  de- 
mand ;  that  he  had  acted  as  the  agent,  in  thb  country,  of 
the  Plaintiffs,  relative  to  the  proceedings  against  the  De- 
fendants in  Scotland;  that  such  proceedings  had  only 
been  taken  for  the  purpose  of  compelling  the  Defend- 
ants, by  means  of  the  writs  of  inhibition  and  arrestment, 
to  give  security  for  the  amount  of  the  Plaintiffs'  demand 
in  the  suit  in  Chancery,  and  that  he  (the  deponent)  had 
received  instructions  not  to  press  forward  such  actions 
after  such  security  should  have  been  given :  that,  acting 
upon  such  instructions,  he  (the  deponent)  was  ready,  so 
soon  as  the  writs  of  inhibition  and  arrestment  should  be 
complete,  or  such  security  should  be  given,  to  stay  all 
further  proceedings  in  the  actions  till  the  termination  of 
the  suit  in  Chancery ;  and  that,  in  fact,  in  preparing  the 
several  summonses,  the  proceedings  in  Chancery  were 
set  out  therein  respectively,  solely  for  the  purpose  of 
shewing  to  the  Court  of  Session  that  after  such  inhi- 
bition and  arrestments,  or  such  security  given,  it  would 
not  be  necessary  to  proceed  further  with  the  actions. 


In  a  further  affidavit,  made  by  the  same  deponent,  on 
the  21st  of  February  1840,  he  stated  that  he  had  ascer- 
tained that  each  of  the  three  Defendants,  Colvile,  Seton^ 
and  Sir  D.  Wedderbum^  was  possessed  of  consideraUe 
real  estates  in  Scotland^  and  that  the  Defendant  Colvile 
resided  there  for  several  months  in  each  year,  and  that 
the  Defendants  Setofi  and  Sir  D.  Wedderbftm  resided 
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there  entirely.  He  also  stated,  that  by  the  law  of  ScoU 
land  it  was  competent  for  a  party,  by  a  simple  letter 
missive,  which  might  be  prepared  in  a  few  hours,  to 
settle  his  estate  upon  his  family,  and  deprive  his  cre- 
ditors of  all  right  against  the  same ;  and  that  he,  the 
deponent,  had  no  doubt  that  if  the  Defendants  had  re« 
ceived  notice  of  the  proceedings  intended  to  be  taken 
by  the  Plaintiffs,  they  would  have  taken  the  necessary 
steps  to  deprive  the  Plaintifis  of  any  right  against  their 
estates :  that  by  the  practice  of  the  Court  of  Session,  it 
was  the  duty  of  the  pursuer,  after  issuing  his  writ  of 
summons,  to  have  the  same  called,  or,  in  other  words, 
entered  on  the  rolls  of  the  court,  within  sixty  days  from 
the  date  thereof;  and  that  in  the  event  of  his  not  doing 
so,  it  was  competent  for  the  Defendant  to  have  such 
summons  protested,  the  result  of  which  was,  that  the 
action  was  entirely  defeated,  and  gone,  and  was  treated 
in  the  same  manner  as  if  it  had  never  existed ;  that  the 
time  for  entering  the  summonses  issued  by  the  Plaintiffs 
against  the  Defendants  Cotvile^  Setorif  and  Sir  D.  Wed'- 
derbum  would  expire  on  the  25th  of  February  184fO, 
after  which  day  it  would  be  competent  for  the  Defend- 
ants to  proceed  immediately  to  have  such  summonses 
protested  for  not  being  called. 


1840. 
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Mr.  Jacobs  Mr.  Stuart^  and  Mr.  Koe^  in  support  of 
the  motion. 

Upon  Mr.  fVigram  and  Mr.  Colvile  appearing  in  op- 
position to  the  motion,  and  in  support  of  the  Master  of 
the  Rolls*  order. 


The  Lord  Chanceulor  said, 

So  far  as  this  motion  seeks  to  discharge  the  order  of 
the  Master  of  the  Rolls,  I  need  not  give  you  any  trouble, 
Mr.  Wigramj  because  I  think  that  order  perfectly  right. 

Vol.  IV.  R  r  There 
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There  being  a  decree  •*-  no  sum  ascertained,  but  a  de- 
cree —  the  Master  of  the  Rolls  found  the  parties  pro- 
ceeding, for  the  same  purpose,  in  the  Court  of  Session 
in  Scotland;  and  it  was  quite  of  course  to  restrain  them 
from  so  doing.  But  the  quesUon  upon  the  other  part 
of  the  motion  is,  whether,  some  of  the  Defendants  being 
out  of  the  jurisdiction,  and  having  property  out  of  the 
jurisdiction,  the  Court  will  not  allow  the  Plaintiffi  to 
take  such  proceedings  as  shall  insure  them  the  benefit 
of  their  decree  here.  It  is  to  that  I  wish  you  to  direct 
jour  attention. 

Mr.  Wigram  and  Mr.  Colvik,  in  opposition  to  the 
motion. 

It  does  not  appear  that  there  is  any  proceeding  by 
which  the  Plaintiffs  can,  merely,  as  they  say,  compel  the 
Defendants  to  give  security  for  the  amount  which  may 
(if  any  amount  shall)  be  established  against  them  in  the 
suit  in  Chancery.  The  Plaintiff  in  an  action,  soch  as 
that  which  the  plaintifis  in  this  suit  have  commenced  in 
Scotland^  may  sue  for  a  particular  demand ;  and  in  the 
course  of  that  suit  he  may  induce  the  Court  to  take 
those  proceedings  which  shall  be  necessary  for  the  ulti- 
mate security  of  the  decree  or  judgment  to  be  obtained 
there.  So  it  is  in  this  country,  with  the  exception  that, 
here,  the  Court  protects  the  property  in  those  cases  only 
in  which  the  specific  property  is  the  subject  of  the  suit 
The  Plaintiffs  have  not  shewn  that  the  proceedings  in 
Scotland  can  be  used  for  the  limited  purpose  which  they 
suggest :  and  if  the  proceedings  there  are  to  go  on,  they 
must  go  on  with  the  right,  on  the  Defendants'  part,  to 
take  every  advantage  to  which  the  course  of  the  court  in 
Scotland  entitles  them.  The  circumstance  of  the  Harn- 
tiffs  having  obtained  an  interlocutory  decree  here,  direct- 
ing that   the  Plaintiffs   and  Defendants  shall  account 

together,  does  not  give  the  Plaintiffs  a  right  to  proceed 

in 


CASES  IN  CHANCERY. 


595 


in  Scotland  and  in  this  country  for  the  same  purpose ; 
but  the  circumstance  that  the  Plaintiffs  have  proceeded 
so  far  in  their  suit  here  makes  it  more  improper  that 
they  should  institute  a  suit  for  the  same  purpose  else- 
where ;  and  it  is  clear  that,  if  no  decree  had  been  ob- 
tained, the  Plaintiffs  would  have  no  right  to  adopt  this 
double  proceeding;  Mocker  \.  Reid{a\  Wilson  v.  fVe- 
thered  (i),  Booth  v.  Leicester  (c),  Edgecumbe  v.  Carpen- 
ter, {d) 


1840. 


If  your  Lordship  were  to  make  a  special  order,  allow- 
ing the  Plaintiffs  to  go  on,  to  a  certain  extent,  with  the 
actions  in  Scotland,  the  Defendants  would  be  in  a  worse 
position  than  if  those  actions  went  on  in  the  ordinary 
course ;  for  you  would  deprive  the  Defendants  of  the 
right,  which  they  would  have,  under  ordinary  circum- 
stances, of  either  going  into  the  case  upon  the  merits,  or 
pleading  lis  alibi  pendens.     In  point  of  fact,  however, 
the  consequence  of  allowing  the  action  in  Scotland  to 
proceed  at  all  must  be  that  the  whole  question  in  the 
Chancery  suit  must  be  tried  over  again ;  for  it  is  only  in 
such  an  action  that  an  arrestment  can  be  obtained.     The 
writ  of  arrestment  stops  all  the  rents  in  the  hands  of  the 
tenants  of  the  estates,  and  has  the  effect  of  appointing  a 
receiver  of  the  property,  and  can  only  be  got  rid  of  by 
giving  sufficient  security  to  answer  the  plaintifPs  demand ; 
but  how  could  the  amount  of  security  necessary  in  this 
case  be  ascertained,  without  taking  the  whole  account  ? 
There  is  no  allegation  or  suggestion  of  insolvency  on 
the  part  of  the  Defendants,  and  no  special  case  is  made 
to  shew  that,  in  this  particular  instance,  such  assistance 
as  the  Plaintiffs  say  they  can  derive  from  the  court  in 

Scotland 


(a)  I  Ba,^  Be.5lS. 
(6)  2  Mer.  406. 


(c)  1  Keen,  579.;  and  3  Mylne 
4"  Craig,  45 1 . 
(rf)  1  Beav.ni. 
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Scotland  is  necessary ;  and  unless  such  necessity  can  be 
shewn,  the  Court  will  not  depart  from  its  ordinary  rules 
of  preventing  double  suits. 

Mr.  Jacobs  in  reply,  said  he  did  not  admit  that  the 
eifect  of  a  writ  of  arrestment  would  be  that  the  owner 
of  the  estate  would  be  prevented  from  receiving  his 
rents.  The  Plaintiffs  would  not  prosecute  the  same 
demand  in  the  Scotck  courts,  unless  the  Defendants 
should,  by  forcing  them  on,  compel  them  so  to  do. 

JTie  Lord  Chancellor. 

I  should  be  very  glad  if  I  could  be  furnished  with 
any  case  upon  this  subject;  but  no  such  case  having 
been  produced,  I  am  under  the  necessity  of  disposing 
of  this  question  between  the  parties  by  analogy  to  what 
regulates  the  practice  of  the  Court  in  cases  which  are 
as  nearly  analogous  to  the  present  as  any  that  can  be 
found. 


As  I  before  stated,  I  am  of  opinion  that  the  order  of 
the  Master  of  the  Rolls  is  quite  right.  There  can  be 
no  doubt  that  the  general  rule  precludes  parties  firom 
proceeding  in  any  other  Court  for  the  same  purpose 
for  which  they  are  proceeding  in  this  Court,  whether 
the  other  proceedings  are  taken  in  this  or  in  any  other 
country;  and  if  the  party  conceives  there  are  any  cir- 
cumstances in  his  case  which  constitute  an  exception  to 
the  rule,  I  think  that  his  proper  course  is,  not  to  take 
proceedings  in  another  Court,  of  his  own  authority,  but 
to  apply  to  this  Court  for  permission  to  take  such  pn>- 
ceedings. 

Now  here  I  find  a  decree,  ascertaining  no  balance, 
establishing  no  right ;  but  a  decree  against  certain  De- 
fendants for  an  account ;  the  balance,  either  one  way  or 
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the  other,  being  to  be  ascertained  by  means  of  inquiries 
before  the  Master.  I  find  that  some,  at  least,  of  the 
Defendants  are  out  of  the  jurisdiction ;  that  they  are 
living  in  Scotland^  and  have  landed  property  there, 
which,  by  the  course  of  the  Court  of  Session,  may  be 
rendered  available  as  a  security  for  what  is  due  from  the 
Defendants.  There  is  no  mode  in  this  country  by 
which  that  security  can  be  obtained,  and  the  result 
might  be  that  after  the  Plaintiffs  had  ascertained  the 
amount  of  their  demand,  they  might  be  unable  to  enforce 
payment  of  it ;  because  I  have  neither  the  Defendants 
here,  nor  have  I  here  any  property  of  theirs  which 
could  be  made  available. 


1840. 
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BURN. 


The  result  would  be  that  afler  the  Plaintiffs  had  as- 
certained the  amount  due  to  them,  and  had  had  their 
demand  established  on  further  directions,  they  would 
then  have  to  proceed  to  Scotland^  not  for  the  purpose  of 
establishing  their  demand,  but  for  the  purpose  of  ob- 
taining security  for  the  satisfaction  of  the  demand  which 
had  been  established :  but  at  that  time  they  might  not 
find,  in  Scotland^  either  the  Defendants,  or  any  property 
of  theirs. 


Under  these  circumstances,  the  question  is  whether 
this  Court  should  carry  the  rule  so  far  as  to  preclude 
the  Plaintiffs  from  adopting  such  proceedings  as  shall 
ensure  them  the  means  of  satisfying  what  shall  be  found 
to  be  the  amount  due  to  them ;  and  it  does  appear  to 
me  that  such  an  extension  of  the  rule  would,  under 
colour  of  doing  equity  to  the  Defendants,  do  a  great 
injustice  to  the  Plaintiffs. 

Now,  it  is  perfectly  true  that  the  existing  suit  in  Scot- 
land is,  —  for  although  it  has  been  disputed,  there  can 
be  no  doubt  of  the  fact  that  it  is,  —  in  its  nature,  a  suit 
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to  establish  the  demand.  The  object  of  it,  however,  is 
stated  to  be,  and  must  be  considered  as  being,  not  to 
establish  the  demand  —  which  the  Plaintiffs  have  suc- 
ceeded in  establishing  in  this  Court,  so  far  as  they  could 
—  but  to  secure  payment. 

If  the  Plainti£&  only  ask  to  proceed  in  the  suit  in 
Scotland^  so  far  as  may  be  necessary  to  obtun  security 
for  the  sum  of  money  which  shall  be  found  to  be  due,  I 
do  not  see  how  the  Defendants  can  be  heard  to  com- 
plain of  it 

What  the  Defendants  have  a  right  to  be  protected 
against  is,  being  doubly  vexed ;  and  it  would  be  a  cause 
of  complaint  if  the  Plaintifis  were  allowed  to  go  on  to 
litigate  in  Scoiland  the  question  which  is  in  dispute  in 
this  Court ;  but  that  is  not  their  object,  and  their  olgect 
is  that  which  is  not  the  subject  of  litigation  here. 

It  is  perfectly  clear  that  the  Defendants  may,  if  tbey 
please,  compel  the  Plaintifis  to  go  on  with  the  suit  in 
Scotland  ;  for  they  may  apply  to  discharge  the  arrest- 
ment; but  I  do  not  think  they  can  much  complain,  if  the 
suit  only  proceeds  at  their  own  instigation. 

If,  however,  the  suit  in  Scotland  remams  where  the 
Plaintiffs  say  it  is  intended  that  it  should  remain,  the 
Defendants  will  be  in  the  same  position  as  if  it  had  been 
instituted  after  the  amount  of  the  demand  had  been 
established  ;  but  with  this  difference,  that  the  Plainti£ 
will  then  have  already  obtained  security  for  the  amount 
which  will  have  been  found  due  to  them. 


Now,  I  know  nothing  of  these  Defendants,  or  of  any 
danger  there  may  be  that  the  property  will  be  alienated ; 
but,  of  course^  I  must  deal  with  this  case  as  I  should 

with 


CASES  IN  CHANCERY. 

with  cases  in  which  danger  was  apprehended.  I  think, 
therefore,  the  proper  order  for  me  to  make  will  be,  that 
the  Plaintiffs  should  be  at  liberty  to  proceed  in  Scotland 
so  far  as  may  be  necessary  to  obtain  such  security  as 
the  Court  of  Session  may  give  for  the  demand  which 
they  may  establish  in  this  suit«  That  will,  of  course, 
leave  it  open  to  the  Plaintiffs  not  to  proceed  in  the 
suit,  but  to  take  such  steps  as  the  Defendants  may 
compel  them  to  take. 
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I  do  not  at  all  prescribe  to  the  Court  of  Session  what 
course  they  should  pursue.  They,  perhaps,  may  inhibit 
the  Plaintiffs  from  proceeding  here. 

I  carefully  avoid  saying  where  the  debt  is  to  be  re- 
covered ;  but  I  allow  the  Plaintiffs  to  proceed,  for  the 
purpose  of  obtaining  such  security  as  the  practice  of  the 
Court  of  Session  affords  for  what  may  ultimately  be 
found  due. 

I  consider  that  the  Plaintifife  are  entided  to  such 
security  as  the  practice  of  the  Court  of  Session  gives 
for  what  shall  ultimately  be  found  due ;  whether  it  be 
ascertained  in  the  Court  of  Session  or  here. 


The  Lord  Chancellor,  in  answer  to  a  question  from 
Mr.  Jacobj  afterwards  said  that  he  intended  to  allow  the 
already  existing  proceedings  in  Scotland  to  go  on ;  but 
so  far  only  as  might  be  necessary  to  obtain  security  for 
what  should  be  found  due  from  the  Defendants  to  the 
Plaintiffs. 


**  His  Lordship  doth  not  think  fit  to  make  any  order 
as  to  that  part  of  the  notice  of  motion  which  seeks  to 
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discharge  the  order  of  the  Right  Honourable  the  Master 
of  the  Rolls.  But^  upon  the  rest  of  the  motion,  now 
made  as  an  original  motion  to  hb  Lordship,  his  Lord- 
ship doth  order  that  the  Plainti£&  be  at  liberty  to  pro- 
ceed in  the  suits  or  actions  commenced  by  them  in  the 
Court  of  Session  in  Scotland,  or  take  such  other  pro- 
ceedings as  they  may  be  advised,  so  far  only  as  may  be 
necessary  for  the  purpose  of  obtaining  security,  accord 
ing  to  the  practice  of  the  Court  of  Session,  for  the  forth- 
coming of  the  property  of  the  Defendants  in  Scotlandf 
to  answer  the  demand  of  what  may  be  found  due  from 
the  Defendants  under  the  decree  in  these  causes.'' 

Reg.  Lib.  18S9.  B.411 


May  6.  8. 
Dec.  16. 

Treet  ofthe 
growth  of 
twenty  years 
or  upwards, 
sprung  from 
the  roots  or 
stools  of  old 
trees  formerly 
cut  down,  are 
within  the 
exemption  of 
the45  Edw,5. 
c.  3.  and  are 
not  titheable. 


LOZON  V.  PRYSE. 

npHlS  was  a  bill  filed  by  persons  claiming,  as  lay 
*-  impropriators  of  the  rectories  of  six  parishes  in  the 
county  of  Cardigan,  to  be  entitled  to  all  the  tithes  both 
great  and  small,  and  particularly  to  the  tithe  of  wood, 
within  the  parishes.  It  charged  that  the  Defendant, 
who  was  the  occupier  of  divers  farms  and  lands  within 
the  parishes,  had,  within  six  years  last  past,  felled  and 
cut  down,  upon  and  from  his  farms  and  lands,  large 
quantities  of  underwood,  poles,  and  young  trees,  and 
other  trees  which  were  not  of  the  growth  of  twenty 
years,  or  which  grew  from  the  roots  or  stools  of  trees 
which  had  formerly  been  cut  down,  and  had  not  set  out 
the  tithes  thereof,  or  made  compensation  to  the  Plaintiffi 
for  the  same,  as  he  ought  to  have  done,  although  he  had 
rendered  compensation  for  all  other  the  tithes  payable 
by  him.     And  it  further  charged  that  he  had  refused  to 
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pay  tithe  on  any  timber,  whether  growing  from  stools 
or  otherwise,  above  twenty  years'  growth :  and  it  prayed 
an  account  and  payment  of  the  value  of  the  tithes  of  all 
the  wood  which  had  been  so  felled  and  cut  down  by  the 
Defendant  within  the  last  six  years. 


LOZON 

V. 

Pryse. 


The  answer  of  the  Defendant,  after  admitting  the  title 
of  the  Plaintiffs  as  impropriators  of  the  rectories  in 
question,  and  that  the  Defendant  had  within  six  years 
last  past  felled  or  cut  down,  upon  and  from  his  farms 
and  lands,  '^  divers  quantities  of  underwood,  poles,  and 
young  trees  which  were  not  of  the  growth  of  twenty 
years,  some  of  which  grew  from  the  old  stools  or  roots 
of  trees  which  had  been  formerly  felled  or  cut  down, 
and  other  parts  of  the  underwood,  poles,  and  young 
trees  so  felled  or  cut  down  by  the  Defendant  within  the 
said  six  years,  and  being  of  the  growth  of  twenty  years, 
grew,  not  from  the  old  stools  or  roots  of  trees  formerly 
felled  or  cut  down,  but  from  their  own  respective  roots," 
further  admitted  that  the  Defendant  had  within  six  years 
last  past  felled  or  cut  down,  upon  and  from  his  farms 
and  lands,  ^'  divers  trees  which  were,  at  the  time  of  the 
felling  thereof  respectively,  gros  bois  or  great  wood,  and 
of  the  growth  of  twenty  years  and  upwards,  and  which 
respectively  grew  from  the  old  stools  or  roots  of  trees 
which  had  formerly  been  felled  or  cut  down."  The 
answer  further  admitted  that  the  Plaintiffs  were  entitled 
to  the  tithes  of  all  such  of  the  said  underwood,  poles, 
and  trees  felled  or  cut  down  by  the  Defendant  as  at 
the  respective  times  of  the  felling  and  cutting  down 
thereof,  respectively,  was  not  of  the  growth  of  twenty 
years,  and  stated  that  the  Defendant  always  had  been 
and  was  now  willing  to  account  for  such  tithes;  but 
'^  as  to  the  said  trees  and  wood  which  had  been  felled  or 
cut  down  by  him  within  the  said  six  years  last  past,  and 
which  were  gros  bois  or  great  wood,  and  were  of  the 

growth 
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I84f0.  growth  of  twenty  years  or  upwards,  and  grew  from  the 
roots  or  stools  of  trees  which  had  formerly  been  felled 
or  cut  down,"  the  Defendant  thereby  submitted  that  all 
such  trees  and  wood  were  exempted  from  the  payment 
of  tithes,  either  by  the  statute  45  EcL  3.  c.  3.  or  other- 
wise; and  he  claimed  the  benefit  of  such  exemption. 

Neither  party  went  into  any  evidence ;  and  the  cause 
having  come  on  to  be  heard  before  the  Lord  Chancellor 
as  an  original  cause,  the  only  question  discussed  at  the 
hearing  was,  whether  trees  of  the  growth  of  twenty 
years  and  upwards,  and  which  grew  from  the  roots  or 
stools  of  trees  which  had  been  formerly  cut  down,  were 
or  not  titheable,  that  being  in  fisict  the  only  question  put 
in  issue  by  the  answer. 

I 

Mr.  RickitrdSi  Mr.  22.  B.  Chichester^  and  Mr.  jBoom, 
for  the  Plaintifis. 

Mr.  Wigram^  Mr.  Eagle^  and  Mr.  John  Wilson^  for 
the  Defendant. 

The  argument  on  both  sides  consisted  of  an  elaborate 
and  minute  commentary  on  the  numerous  cases  which 
were  conceived  to  furnish  a  judicial  exposition  of  the 
statute.  Those  cases  are  all  reviewed  and  considered 
in  the  Lord  Chancellor's  judgment 


Dec,  16.  2%^  Lord  Chancellor. 

The  bill  in  this  case  alleges  that  the  Defendant  bad 
cut  trees  which  grew  from  the  roots  or  stools  of  trees 
which  had  been  formerly  felled  or  cut  down,  and  that 
the  Defendant  refused  to  pay  tithe  on  any  timber, 
whether  grown  from  stools  or  otherwise,  of  above  twenty 

years' 
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years'  growth.      The  Defendant,  by  his  answer,  says,        1840. 

that  he  had  cut  ^<  divers  trees  which  were,  at  the  time 

of  the  felling  and  cutting  down  thereof  respectively, 

gros  bois  or  great  wood,  and  of  the  growth  of  twenty 

years  and  upwards,  and  which  respectively  grew  from 

the  old  stools  or  roots  of  trees  which  had  formerly  been 

felled  or  cut  down." 

There  was  no  evidence  in  the  cause ;  and  the  ques- 
tion between  the  parties  is  to  be  decided  upon  this 
statement  in  the  answer ;  and  as  by  the  stat.  45  Edw.  3. 
gros  bois  of  twenty  years,  or  of  greater  age,  is  declared 
not  to  be  subject  to  tithes,  without  any  restriction  as  to 
the  origin  of  the  gros  boisj  whether  growing  from  seed 
or  from  roots  or  stools,  and  gros  bois  being  held  to 
mean  all  trees  being  timber,  either  at  common  law  or  by 
custom,  it  would  appear  that  the  Defendant's  case  was 
precisely  covered  by  the  statute. 

This  statute,  however,  it  is  argued,  has  received  a 
construction,  now  binding  upon  all  courts,  by  which  it 
has  been  held  not  to  apply  to  timber  trees  growing  from 
roots  or  stools.  It  cannot,  in  strictness,  be  said  in  this 
case  that  such  trees  are  not  gros  bois^  because  the  pas- 
sage I  have  read  from  the  answer  states  that  they  are 
gros  bois  of  twenty  years'  growth,  which  brings  them 
within  the  very  terms  of  the  statute.  It  must,  at  all 
events,  be  assumed  that  the  trees  cut,  and  in  respect 
of  which  tithes  are  claimed,  were  timber  trees. 

Property  to  a  large  amount  must  be  involved  in  this 
question,  which,  from  the  state  of  the  decbions,  has  be- 
come  one  of  great  difficulty. 

That  tithes  were  payable  of  silva  coedua  was  undis- 
puted ;  but  what  wood  came  under  that  description  was, 
from  the  earliest  times,  the  subject  of  contest     What 

the 
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]  840.  the  church  claimed  as  coming  under  that  description  is 
apparent  from  the  constitution  of  a  provincial  council 
held  in  the  17th  o(  Edw.  3.,  under  Archbishop  Sirat/ordy 
as  stated  in  Selden,  (a)  It  defines  silva  ciedua  to  in- 
clude wood  of  every  description,  which,  after  the  tree 
has  been  cut,  grows  from  the  stool  or  root.  It  does  not 
appear  that  the  clergy  ever  claimed  tithes  of  timber- 
trees  growing  from  seed.  The  answer  of  the  Arch- 
bishop of  Cantabury  to  the  complaint  of  the  Commons 
in  21  Edw.  S.  {b\  confines  the  claim  to  underwood. 
But  the  contest  between  the  clergy  and  the  land-owners 
being  whether  tithes  should  be  payable  for  all  trees 
which  grew  from  the  stool  or  root  of  a  tree  which  had 
been  cut,  the  act  45  Edw.  3.  c.  3.  was  passed,  which 
stating  the  complaint  of  the  landowners,  that  when  they 
sold  and  cut  leur  gros  bois  of  the  age  of  twenty  years 
and  upwards,  the  clergy  prosecuted  in  the  Spiritual 
Court  for  tithes  of  such  wood  in  the  name  of  this  word 
called  silva  caduoj  it  was  ordained  that  in  such  case  a 
prohibition  should  be  granted. 

Now,  as  the  clergy  did  not  claim  tithes  of  timber- 
trees  growing  from  seed,  but  did  claim  tithes  of  all 
trees  of  whatever  age  growing  from  the  stools  and  roots 
of  trees  which  had  been  cut,  the  provisions  of  this  en- 
actment must  have  been  intended  to  meet  such  claim ; 
and  its  construction  must  necessarily  be  that  no  tithes 
should  be  payable  for  timber-lrees  so  growing  from 
stools  and  roots,  if  above  twenty  years  old. 

It  appears  to  me,  that  Chief  Baron  Alexander  was 
fully  warranted  in  what  he  stated  in  the  case  of  Evans 
V.  Rowe  (c),  that  there  would  be  no  doubt  of  this  being 

the 

(a)  Hiiiorie  of   7'ithes,    c.  8.  (b)  4  Eag.  cj-  JT.  9. 

'.28.  {c)  1  M'CL^  r.577 
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the  right  construction,  if  the  question  had  been  unfet-  1840. 
tered  by  decision.  He  thought  that  the  decisions  in 
favour  of  a  contrary  construction  made  it  his  duty  to 
follow  them,  notwithstanding  his  own  opinion  to  the 
contrary.  Barons  Garram  and  Htdlock  concurred  in 
that  opinion,  but  without  entering  into  any  discussion 
of  the  authorities ;  and  Baron  Graham  differed  from  the 
majority.  It  has  been  my  duty  to  examine  these  autho- 
rities with  the  greatest  care,  that  I  might  satisfy  myself 
whether  I  ought  to  be  bound  by  them. 

Soon  after  the  passing  of  the  act,  in  Hil,  50  Ed.  d« 
C.  P,  (a),  a  case  arose  in  prohibition  against  a  suit  in 
the  Spiritual  Court  for  the  tithes  of  timber,  to  which  it 
was  answered  that  the  suit  was  only  for  tithes  of  silva 
ccedua;  but,  it  being  observed  that,  under  this  word, 
every  kind  of  wood  which  would  bear  to  be  cut  and 
would  grow  again  was  included;  and  that  so  tithes 
were  claimed  of  great  trees :  the  party  was  called  upon 
to  plead  that  he  was  not  suing  for  great  trees.  Now 
such  great  trees,  if  attempted  to  be  included  in  the  term 
silva  ccedua^  must  have  been  trees  growing  from  the 
stools  of  trees  cut.  This,  therefore,  is  a  contempora- 
neous exposition  of  the  statute,  that  great  trees  growing 
from  stools  are  protected  by  it. 

In  the  case  in  prohibition  in  11J7. 4.  (i),  although 
there  is  great  obscurity  in  the  statement,  it  seems 
clear  that  the  contest  was  as  to  wood  which  had 
been  before  cut;  and  that  the  party  suing  in  the 
Spiritual  Court  did  not  therefore  claim  tithes  of  such 
wood  of  whatever  age  it  might  be ;  but  alleging  that 
the  trees  were  only  of  eighteen  years'  growth,  concludes 

thus,  . 

\a)  1  Eag.  ^  r,  26.  1  Gw.  5.  ifi)  1  Eag.  ^  Y,  28. 
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upon  in  support  of  both  sides  of  the  argument.  It  is  not  1840. 
easy  to  draw  any  satisfactory  conclusion  from  it  Cer- 
tainly stub  oak  was  held  to  be  liable  to  tith^ :  but  the 
reason  assigned  by  the  Court  was,  that  such  wood  was 
never  accounted  timber  in  Essex :  and  it  was  held  that 
trees  of  oak  and  ash,  being  seconds  or  standards,  were 
not  liable  to  tithes.  If,  therefore,  the  terms  ^'  seconds  or 
standards"  mean  trees  growing  upon  stools,  the  decision 
is  in  conformity  with  all  those  which  preceded  it;  and  it 
appears  that  the  statute  S5  H.  8.  c.  17.  describes  shoots 
left  standing  in  a  coppice  wood  upon  the  usual  cutting 
by  the  term  ^<  standils"  The  same  observation  applies 
to  the  case  of  Northleigh  v.  CoUard  (a),  in  which  standils 
called  "  black  coates  and  white  coates"  were  declared  not 
to  be  liable  to  tithes,  "they  being  timber.*'  Upon 
examining  the  pleadings  in  Greenvoay  v.  Hie  Earl  of 
Kent  (b)  I  do  not  find  it  stated  whether  the  trees  in 
question  grew  from  seed  or  from  stools ;  and  certainly 
the  distinction  between  the  two  is  not  taken. 

In  the  year  1724  the  case  of  Bibj/e  v.  Huxley  was 
decided,  (c)  This  case,  also,  is  relied  upon  by  both 
sides  in  the  argument.  It  appears  that  the  decree,  as 
printed  in  Wood^  with  the  exceptions  in  the  brackets,  is 
inaccurate,  there  being  no  such  brackets  in  the  decree 
itself;  and  if  it  be  read  without  the  brackets,  <^  beech 
wood  proceeding  from  stools  originally  maiden  trees 
above  twenty  years'  growth"  will  be  part  of  the  excep- 
tion, and  therefore  protected  from  the  payment  of  tithes. 
It  must  be  qbserved,  that  if  these  words  be  not  part  of 
the  exception,  the  decree  would  declare  such  beech 

wood 

(a)  1  Eag.  4-  r.  589.;  1  Wood,         {e)  Bunb.  192.;  1  Bag.  ^  Y. 
328.  805. ;  2  Woody  237.  2  GtuUl.  657. 

{b)  1  Eag,  4-  Y.  677. ;  1  Wood, 
479. 
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1840.        wood  to  be  liable  to  tithes,  to  the  exclusion  of  beech 
^^^""^^^"^     wood  proceeding  from  stools   originally  maiden  trees 
V.  under  twenty  years'  growth,  unless  included  in  the  first 

*"•       branch  of  the  decree  directing  the  tithes  of  wood  not 
within  the  exception ;  and,  if  so  included,  why  were  the 
tithes  of  any  beech,  not  being  maiden  trees  of  twenty 
years'  growth,  also  included,   and  why  separately  di- 
■     rected?      But  however   that  may   be,   as    the    words 
"  twenty  years'  growth  "  must,  I  think,  be  referred  to 
the  maiden  trees,  and  not  to  the  wood  growing  upon  the 
stools,  the  decree  does  not  affect  the  question  whether 
twenty  years'  growth  of  the  tree  cut  does  not  protect  it, 
altliough  it  grew  upon  a  stool.     I  cannot  follow   Sir 
William  Alexander  in  his  conclusion  that  the  Court  of 
Exchequer,  in  this  case,   indisputably  held  tliat  trees 
growing  from  stools,  of  whatever   age,   are    titheable. 
On  the  contrary,  the  exceptions  of  oak  and  ash,  and 
maiden  trees  of  beech  above  twenty  years'  growth,  from 
the  term  maiden  being  applied  to  the  beech,  which  is 
timber  only  by  custom,  and  not  to  the  oak  and  ash, 
may  be  considered  as  implying  that  oak  and  ash  of 
twenty  years'  growth  were  protected,  though  not  maiden 
trees,  that  is,  though  growing  upon  stools. 

The  case  next  in  date  is  Walbank  v.  Hayaxird  (a),  a 
case  of  the  highest  importance  on  account  of  the  in- 
fluence it  has  had  in  the  decisions  which  have  lately 
taken  place.  The  decree  directs  an  account  of  wood 
which  grew  from  stools  or  roots  of  trees  theretofore 
fallen  or  cut  down  by  the  defendants,  of  any  age,  size, 
or  growth  whatsoever,  and  also  an  account  of  under- 
wood. 

Of  this  case  there  is  no  account  except  from  the  pro-. 
ceedings   themselves.      What   points,    therefore,    were 

argued, 

(a)  5  Wood,5l2. ;  3  Eag.  ^  V.  1245. 


CASES  IN  CHANCERY.  £09 

argued,  or  what  decided,  can  only  be  discovered  from  1840. 
such  proceedings,  and  they  prove  that,  in  directing  an 
account  of  wood  which  grew  from  the  stools  or  roots  of 
trees  which  had  been  before  cut,  no  distinction  is  made 
between  wood  which  had  been  so  growing  for  twenty 
years  and  upwards,  and  yKx>d  which  had  been  cut 
under  that  age.  Upon  examining  the  answer,  however, 
it  appears  that  the  Defendants  had  not,  in  their  defence, 
taken  any  such  distinction,  or  in  terms  claimed  exemp- 
tions from  tithes  for  such  trees  so  growing  from  stools 
or  roots  as  were  above  twenty  years'  old  when  cut. 
Their  defence  was,  that  no  wood  growing  from  the 
stools  or  roots  of  timber  trees  which  had  been  cut  when 
above  twenty  years'  old  was  liable  to  tithes,  and  the 
decree  negatives  this  defence.  It  seems  very  probable, 
therefore,  that  the  other  point,  namely,  the  exemption 
of  timber  trees  above  twenty  years'  growth,  though 
growing  from  stools,  was  never  raised  in  the  argument, 
as  it  certainly  was  not  suggested  in  the  answer ;  and, 
if  so,  this  decree  ought  not  to  have  any  weight  attached 
to  it  in  the  present  consideration.  It  is  well  observed 
by  Mr.  Eagle,  in  his  *^  Observations  upon  the  Case  of 
Evans  v.  Rffwe,**  that  if  this  case  had  really  decided  so 
important  a  point,  it  is  incredible  that  some  notice 
should  not  have  been  taken  of  it,  and  that  the  right  so 
established  should  not  have  been  asserted  in  some  of 
the  many  instances  in  which  it  must  have  existed. 

In  Chichester  v.  Sheldon  (a),  the  decree  directed  an 
account  of  all  wood  which  had  sprung  from  stools  or 
roots,  without  regard  to  the  age  such  wood  had  at- 
tained :  but  it  is  observable,  that  Sir  Thomas  Phmerj  in 
his  judgment,  scarcely  touches  upon  this  particular  point, 
although  he  discusses  at  large  the  question,  how  far 

germins 

(a)  Turn.  4*  Rtas.  245. ;  3  Eag.  4-  T,  1 102. 

Vol.  IV.  S  s 
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1840.  germins  of  timber  trees  of  twenty  years'  growth  were 
protected  by  the  privily  of  the  parent  tree,  and  offered 
an  inquiry  into  the  &cts  to  enable  the  parties  to  raise 
that  point.  Sir  Thomas  Plumer  referred  to  WaUm  ▼. 
Tryon  (a),  Watbank  r.  Hayward{b)f  and  Lewis  r.  SnM 
in  the  Exchequer,  Michaelmas  term  1811  (c).;  but  we 
have  now  Baron  Qrahanfs  explanation  of  that  case,  in 
Evans  v.  Rcme ;  and  he  says  that  he  was  one  of  the 
•Court  who  decided  it,  and  that  it  never  entered  into  his 
contemplation,  nor,  as  he  believes,  of  any  one  of  the  Conrf^ 
that  shoots  fromstoob  might  be  suffered  to  grotto  seveo^ 
or  eighty  years,  and  be  the  only  timber  in  the  coontiy* 
Upon  referring  to  the  pleadings  in  that  case,  it  sppeui 
that  the  defendant  said,  that  part  of  the  wood  cut  gnm 
from  old  stubs  and  stools  of  timber,  and  which,  beiog 
thirty-two  or  thirty-three  years'  old,  ought  to  be  deemed 
and  considered  as  timber,  and,  as  such,  not  titheabk. 
What  the  evidence  was,  does  not  appear^  bnt  the  decne 
directed  accounts  of  timber  trees  cut  under  twenty  years' 
growth,  of  coppice  wood  and  underwood,  and  of  ger- 
mins cut  from  the  stools  of  trees  above  twenty  years' 
growth,  and  whether  any  part  had  been  cut  from  stools 
above  twenty  years'  growth,  mixed  and  cut  with  cof^iioe 
and  underwood.  The  Deputy  Remembrancer  fomid 
that  a  large  quantity  of  such  germins  had  been  cut;  but 
the  ultimate  decree  was  only  for  coppice  wood  and 
underwood.  For  what  purpose  this  special  inquiry 
was  directed,  or  why  it  was  confined  to  germins  cot 
from  stools  of  trees  above  twenty  years'  growth,  does 
not  appear.  It  can  hardly  have  been  the  purpose  of 
protecting  such  germins,  unless  mixed  up  with  and  sold 
with  underwood :  but  certainly  it  is  not  an  authority  fx 

the 

(a)  Amb.lSO.}  2Eag.  ^  Y.  (c)TurfL^  Iltu$.247.i5E^. 
123.                                                          4-  r.  1388. 

(b)  3  Wood,  512.;  3  Eag.  ^ 
r.  1245. 
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the  proposition,  that  timber  trees  of  above  twenty  years'       1840. 
growth  are  liable  to  tithes  if  they  grow  upon  stools. 

In  WaUon  ▼•  Tryon  (a),  another  case  relied  upon  by 
Sir  Thomas  Plumer^  Lord  Hardtmcke  does  not  touch 
upon  the  question,  whether  timber  trees  of  twenty  years' 
growth  are  liable  to  tithes  if  they  grow  upon  stools. 

Ford  V.  Racster  (b\  the  other  case  relied  upon  by  Sir 
JTiomas  Plumer^  is  entitled  to  the  utmost  respect;  and 
there  are  many  of  Lord  EUenborougWs  observations  in 
it,  tending  much  to  the  support  of  Sir  Thomas  Plumer^s 
(C^inion.  The  action  was  debt  on  the  statute  2  &  S  Ed.  6. 
for  not  setting  out  tithes  of  coppice  wood,  being  silva 
cadtuu  The  coppice,  it  appeared,  was,  in  regular  course, 
cut  under  the  age  of  twenty  years ;  but  the  black  poles 
in  question  were  left  to  stand  beyond  that  time,  and 
were  ultimately  cut,  and  used  for  laths  and  posts  and 
rails,  and  carpenters'  purposes.  They  were  not  esteemed 
timber  in  the  country,  and  had  always  paid  tithes.  The 
two  questions  which  have  been  so  frequently  confounded 
arose  also  in  this  case,  for  not  only  were  these  black 
poles  themselves  of  more  than  twenty  years*  growth, 
but  they  sprung  from  stools  of  trees  above  that  age- 
Lord  Ellenborough*s  observations  are  very  much  ad- 
dressed to  this  latter  point  But  his  Lordship  very 
justly  observes,  that  to  be  exempted  from  tithes,  the 
wood  must  not  only  be  twenty  years'  old,  but  gros-^k 
or  timber  either  at. common  law  or  by  custom;  and 
assuming  that  the  wood  in  that  case  was  not  timber  at 
common  law,  its  being  timber  by  custom  was  negatived 
by  the  evidence  and  by  the  finding  of  the  jury ;  and  he 
seems  to  allude  to,  although  he  does  not  follow  out  a 

distinction 

(a)  Amh,  150. ;    2  Bag.  4*  Y.         (b)  4M.^  S.  UO.;  9  Bag.  4* 
123.  r.710 
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1840.  distinction  which  may  explain  the  apparent  inconsistency 
in  many  of  the  cases.  A  copse  growing,  as  it  always 
does,  from  the  stools  of  old  trees,  which  is  periodically 
cut,  has  nothing  of  the  character  of  timber,  and  oodM 
not  therefore  acquire  that  character  by  being  permitted 
to  stand  above  twenty  years.  In  ComvoaU  ▼•  Hittms{a\ 
the  wood  was  held  liable  to  tithe,  not  because  it  grew 
upon  stools,  but  because  it  was  merely  firewood,  though 
of  more  than  twenty  years'  growth.  In  such  a  case,  all 
the  germins  are  left  to  grow  from  the  old  stool ;  but  if 
it  be  intended  to  raise  a  timber  tree  from  such  stool,  one 
shoot  only  is  permitted  to  stand,  and  the  question  is, 
whether  such  shoot,  if  deemed  timber,  be  not  privileged 
after  twenty  years'  growth.  This  question  is  not  touched 
by  the  case  of  Ford  v.  Racstery  because  in  that  case  the 
character  of  timber  was  n^atived  by  the  evidence  and 
the  verdict.  It  is  also  to  be  observed,  that  the  judg- 
ment in  that  case  was  the  unanimous  opinion  of  the 
Court,  of  which  Sir  John  Bayley  was  one,  and  it  was 
decided  in  May  1815;  and  that  learned  Judge,  in 
Underwood  v.  BuckUf  Hereford  Summer  assizes  1812, 
(cited  in  Evatis  v.  Bawe  (i), )  is  stated  to  have  directed 
the  jury  against  the  claim  to  tithes  of  timber  trees  of 
more  than  twenty  years'  growth,  though  growing  from 
stools. 

Such  was  the  state  of  the  authorities  when  the  case  of 
Evans  v.  Itowe{b)  arose  in  the  Exchequer,  which  was 
decided  in  the  year  1825.  It  appears  to  have  been 
thought  to  be  a  case  of  great  difficulty  by  Chief  Baroa 
RichardSj  as,  after  having  heard  it,  he  directed  it  to  be 
brought  before  the  whole  Court,  and  it  was  ultimately 
decided  when  Sir  William  Alexander  was  Chief  Baron. 

The 

(«)  1  Sid.  300. ;  1  Lev.  1S9.;         (b)  1  M'Ld.  4-  F.  577.    See 
iJEag.  4r  Y.  450.  p.  581. 
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The  decree  ia  that  case  is  an  authority  for  the  1840. 
Plaintiff;  bat,  in  point  of  reasoning  and  authority,  it  is 
a  very  important  case  for  the  Defendant  Sir  William 
Alexander  says,  that  if  he  were  to  decide  the  case  upon 
principle,  he  should  have  no  doubt  in  saying  that  the 
bill  ought  to  be  dismissed;  but  he  thought  himself 
bound  by  the  decisions ;  and  yet  he  says  that  Walbank  v. 
Hayward  is  the  only  case  which  entirely  warrants  the 
conclusion  of  Sir  Thomas  Plumer  in  Chichester  v.  Sheldon. 

The  case  of  Amler  v«  Jackson^  decided  in  the  year 
1769  (a),  has  also  been  relied  upon  in  support  of  the 
claim ;  but  Sir  William  Alexander  very  truly  observes 
that  we  do  not  know  sufficient  of  that  case  to  make  it 
any  authority.  The  Plaintiff  claimed  tithes  of  wood 
which  grew  from  stools,  and  which  was  of  more  than 
twenty  years'  growth,  but  upon  a  distinct  allegation  that 
such  wood  was  not  timber*  The  answer  claimed  ex- 
emption from  tithes,  insisting  that  the  wood  was  timber. 
Witnesses  were  examined,  and  the  decree  directed  the 
account;  but  what  was  the  evidence,  or  what  were  the 
grounds  of  the  decree,  does  not  appear.  Unless  the 
Defendants  proved  that  such  wood  was  timber,  the 
question  now  under  consideration  did  not  arise. 

I  have  now  mentioned  all  the  cases  which,  upon  the 
present  or  former  discussions  upon  the  point,  have  been 
found  to  be  applicable ;  and  bearing  in  mind  what  the 
real  question  is,  it  will  be  seen,  from  a  short  recapitula- 
tion of  the  points  really  decided  in  them,  how  little  of 
positive  authority  there  is  to  support  the  opinion  attri- 
buted to  Sir  Thomas  Plumer.  The  question  is,  whether 
trees,  being  timber  trees,  and  above  twenty  years' 
growtli,  are  liable  to  tithes,  because  they  grow  from  the 

roots 

(a)  3  Wood^^2S. 

Ss  8 


/ 
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At  this  time  it  mast  have  been  assumed  that  timber  1840. 
trees  above  twenty  years'  old  were  not  liable  to  tithes, 
thongh  growing  upon  stubs  or  stools.  If  the  decree  in 
Bibye  v.  HiucUyy  1735  {a\  is  to  be  construed  so  as  to 
bring  beech  wood  proceeding  from  stools  within  the 
exception,  it  is  a  decisive  authority  against  the  claim 
now  asserted ;  and  if  it  be  not  to  be  so  construed,  it 
proves  nothing  against  the  exemption,  because  there  - 
was  no  proof  that  such  beech  wood,  so  growing  from 
stools,  was  accounted  timber. 

Walton  v.  Tryon  (i)  was  decided  in  the  year  1751, 
and  is  far  from  being  an  authority  in  support  of  the 
claim.  There  is,  indeed,  reason  for  considering  it  as 
an  authority  against  it,  for,  in  commenting  upon  Lord 
Colons  opinion,  who  distinctly  states  that  all  timber  trees 
of  twenty  years*  growth  were  privileged,  and  that  ger- 
mins  from  stools  of  trees  of  that  age  partook  of  the  pri- 
vilege of  the  parent  tree,  Lord  Hardwicke  says,  that 
Lord  Colctfs  general  rules  had  not  been  contradicted, 
except  as  to  the  germins  from  stools ;  leaving  therefore 
the  opinion  as  to  timber  trees  from  stools,  not  only  with- 
out objection,  but  confirming  it.  Amler  v.  Jackson  was 
determined  in  1 769,  and,  as  already  observed,  cannot  be 
considered  as  an  authority  in  support  of  the  claim. 

This  brings  us  to  Walbank  v.  Hayward  {c)  decided  in 
the  year  1775.  At  this  time,  four  centuries  had  elapsed 
since  the  act  45  Edw.  3.,  during  which  period  there  is 
no  trace  of  any  decision  departing  from  the  principle 
prescribed  by  that  act.  It  therefore  appears  to  me  to 
be  most  strange,  that  there  should  have  been  attributed 

to 

*  (a)  2  Wood,  237.;    1  Eag.  ^         (c)  3  Eag.  4-  F.  1245.;  3  Wood, 
Y.S05.  *  512. 

(b)  Amb.  130.;  2  Eag.  ^  Y, 
123. 

Ss  4 
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1840.  to  that  case  the  weight  of  a  decision  directly  subvenm 
of  that  principle  so  established  and  acted  upon.  To 
give  it  any  weight  much  more  information  respecting  it 
would  be  required  than  can  now  be  obtained,  and  any 
construction  of  it  would  be  to  be  preferred  to  that  whidi 
would  shew  it  to  be  a  decision  clearly  contrary  to  the 
law  as  it  was  understood  at  the  time.  After  that  case 
there  was  Leads  \.  Snell  in  181 1»  which  Mr.  Baroa 
Graham^  in  Evans  v.  Bonoei  informs  us  was  never  in- 
tended or  supposed  to  touch  this  question.  Undermooi 
V.  Buckle  {a)  was  in  1812,  in  which  Mr.  Justice  Bn^y 
ruled  at  nisi  prius^  that  timber  trees  of  twenty  years' 
growth  from  old  stools  were  not  liable  to  tithes.  Ford 
T,  Racster  was  in  1815,  the  &cts  of  which  shew  that  the 
decision  of  that  case  cannot  be  considered  as  an  au- 
thority in  the  present,  however  important  the  observa- 
tions of  Lord  EUenbarough  may  be.  So  that  in  theyetr 
1823,  when  Sir  Thomas  Plumer  decided  Chichesiar  v. 
Sheldon^  there  was  no  authority  against  the  title  to  ex- 
emption from  tithes  for  timber  trees  of  twenty  years' 
growth,  though  proceeding  from  stools,  founded  as  it 
was  upon  statute,  and  recognised  and  acted  upon  in 
numerous  instances  for  450  years,  but  the  obscure  case 
of  WaJbank  v.  Hcywardj  if  that  is  to  be  considered  as  a 
decision,  and  some  observations  of  Lord  EUenborougk 
in  Ford  v.  JRacster  upon  a  case  not  before  him. 

It  is  possible  that  Sic  Thomas  Phaner  intended  to 
express  an  opinion  upon  that  point,  although  it  is  not 
easy  to  find  expressions  in  his  judgment  amounting  to 
any  such  expression  of  opinion,  and  if  he  did,  he  had  no 
facts  before  him  authorising  him  to  decide  it ;  and  not 
only  were  there  no  facts  to  raise  the  question,  but  be 
had  not  heard  any  argument  upon  it ;  the  counsel  for 

the 
(a)  Stated  in  1  Eag.  on  JUhet,2Sl.;  and  see  1  ATLeL^  Y.5SU 
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the  Defendant  saying  that  the  only  question  was,  whe-  1840. 
ther  tithe  was  due  for  germins  cut  down  under  twenty 
years'  growth,  when  sprung  from  the  roots  of  trees  not 
cut  down  till  upwards  of  twenty  years'  growth ;  and  yet, 
upon  the  supposed  authority  of  this  case,  aided  by  that 
of  Walbanh  v.  Hayward^  the  Court  of  Exchequer,  in 
Evans  v.  RatDe^  in  the  year  1825,  contrary  to  the  opinion 
of  Mr.  Baron  Grahamf  decided  against  the  exemption 
claimed  ;  Chief  Baron  Alexander  stating,  in  very  distinct 
terms,  and  Mr.  Baron  Htdlock  intimating,  that,  if  it  had 
not  been  for  these  cases,  they  should  have  decided  in 
favour  of  it. 

I  am  now  called  upon  to  consider  whether  I  am 
bound  to  follow  the  same  course.  I  say  bounds  because, 
with  the  opinion  I  have  formed  of  the  original  right 
under  the  statute,  and  the  subsequent  exposition  of  the 
law  and  the  practice  under  it  for  above  four  centuries, 
nothing  but  feeling  bound  by  the  principles  and  rules 
upon  which  courts  of  justice  have  thought  it  right  to  act 
upon  similar  questions  of  discretion,  could  induce  me  to 
aid  in  perpetuating  what  I  believe  to  be  an  error  pro- 
ductive of  the  greatest  injury  and  injustice. 

No  one  can  be  more  sensible  than  I  am  of  the  great 
inconvenience,  and  therefore  impropriety,  of  adopting  a 
course  which  tends  to  make  the  law  fluctuate  according 
to  the  opinions  of  particular  judges;  but  much  must 
depend  upon  the  nature  of  the  question.  In  matters 
which  do  not  affect  existing  rights  or  properties,  to  any 
great  degree,  but  tend  principally  to  influence  the 
future  transactions  of  mankind,  it  is  generally  more  im- 
portant that  the  rule  of  law  should  be  settled,  than  that 
it  should  be  theoretically  correct ;  but  when  the  ques- 
tion deeply  affects  the  existing  rights  and  interests  of  a 
large  portion  of  the  community,  and  the  decisions  im- 
peached 


«M 


f. 


nfasemKBC  sssnceDKOB  of  ^jmiilp^  **^' ""'  by  ukuL'^ 
far  «diy  f  oBieffier  anBC  be  rim  cam  in 
^'^^^^''       hwranrr — die  objeec  of  reicrang' to  the  z^iit  nde 

Ignw^  ami  thenieonveBKBoelikdviD  naefinni  indkin^ 
the  flOienipc  eoliiperatfppeh' 40  snaQy  that  a  j 
■ot  tt>  be  eflslf  deoemd  torn.  iL,  StSLf  has  cfi 
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As  to  the  weight  cisaabantWf  tlie  opiniaa  of  the  Genbi 
of  Exdieqner  in&sggT.Jfcigr  gsuuugU  maddeddtSj 
m  finvoor  €if  tfaeexempdoo;  jod  in  OaehesUrx.  SktUm 
if  there  is  die  opinioo,  there  is  certunlj  not  die  jv^ 
ment  of  Sir  T.  Pbmer  against  it,  and  the  saaoe  obsow- 
tJOfi  ipplies  to  Ford  r.  Baaier,  This  is  boC  btle  It 
weigh  in  the  balance  agnnst  a  right  regulated  by  tft- 
tote,  and  enjoyed  under  it  fcr  450  years ;  but  finon  the 
year  1825,  the  date  of  Ckickater  t.  SkMotL,  it  majr  hate 
tieen  assumed  that  the  \xw  was  correctly  expounded  ii 
that  case,  thoogfa  there  certainly  was  no  deciskm  apoa 
it*  I  cannot  think  that  it  is  my  daty  upon  this  grooDd 
to  decree  to  one  man  what  I  am  satisfied  is  bj  law  the 
property  of  another. 

I  am,  therefore,  satisfied  that  I  am  at  liberty  to  act 
upon  the  opinion  of  the  law,  which,  after  a  laborious 
examination  of  all  the  authorities,  I  have  formed,  and 
that  the  decisions  are  not  such  as  to  make  it  my  doty  to 
hold,  against  the  positive  enactments  of  the  statute 
45  Edw.  S.,  that  any  gros  bois  or  timber  trees  of  above 
twenty  years'  growth  are  liable  to  tithes. 
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1840. 


BETWEEN 

James  Wallworth  the  elder,  and  John  Johnston,     Aug.  7^8. 

on   behalf  of  themselves  and  all  other  the  Share-       r^^]'. 

Jan,  15* 

holders  and  Partners  of  the  Banking  Company, 
called  "  The  Imperial  Bank  of  England  "  herein- 
after mentioned,  except  such  of  the  said  Shareholders 
and  Partners  as  are  hereinafter  named  as  Defendants 
hereto  ....     Plaintiffs ; 

AND 

John  Holt,  Samuel  Fox,  William  Marston, 
William  Nicholson,  William  Nuttall,  Samuel 
Waller,  Nicholas  Price  Wood,  John  Hay- 
ward,  Thomas  Waller,  Richard  Law,  George 
AspiNALL,  John  Briddon,  John  Mellor,  Richard 
Wilding  Bateson,  John  Woodhead,  Thomas 
Labery,  John  Swallow,  John  Abrahams,  Thomas 
Barge,  John  Jackson,  Samuel  Buckley,  John 
Mac  Farlane,  William  Rawson,  Christopher 
Webster,  James  Backhouse,  Joseph  Leese, 
Henry  Bridgeman,  Henry  Pershouse,  Isaac 
Braham,  Joseph  Gillham,  Robert  Fawkner, 
James  Lord,  Charles  Axon,  Henry  Hough, 
James  Ogden,  Henry  Hollingdrake,  John 
Wych,  Robert  Whittaker,  John  Kenworthy, 
George  Kenworthy,  William  Swift,  James 
Oldham,  John  Cheetham,  Joseph  Middleton, 
William  Gammon,  Henry  H.  Cracklow,  Edwin 
Pemberton,  John  Hollingworth,  James  Smith, 
Richard  Shepherd,  and  Thomas  Beard  Holy, 

Defendants. 


T 


HIS  was  an  appeal  from  an  order  of  the  Vice-  Bill  by  some 

Chancellor,   allowing  a  demurrer  to  a  bill,  the  holders  of  an. 

allegations  of  which  were,  in  substance,  as  follows :  viz.  *"*^lT??Jjf "*^ 

That  established 
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under  the  firm  of  the  Imperial  Bank  of  England^  and        1840. 

subsequently  established  branch  banks  at  various  places :  Jj^*^^"*^^ 

Wallworth 

V. 

That  the  business  and  afiairs  of  the  company  were       Holt. 
managed  by  the  directors ;  and  that  all  conveyances  of 
property  in  favour  of  the  partnership,  and  all  securities 
for  its  benefit,  were  made  and  taken  m  the  names  of  the 
trustees : 

That  the  names  of  the  public  officers  of  the  partner- 
ship were,  from  time  to  time,  duly  returned  to  and  re* 
gistered  at  the  Stamp  Office  in  London^  accordhig  to 
the  requisitions  of  the  act  7  G.  4.  c.  46 : 

That  the  names  and  places  of  residence  of  the  share- 
holiders  in  the  company  were  duly  entered  in  a  book 
provided  for  that  purpose  by  the  directors,  called 
**  The  Shareholders'  Register,"  and  were,  from  time 
to  time,  duly  returned  to  the  Stamp  Office  in  Londotiy 
to  be  entered  there  in  pursuance  of  the  act  of  the 
7  G.  4.,  and  that  such  returns  were  duly  entered  there 
accordingly : 

That  previous  to  the  month  of  Jpril  1839,  the  di- 
rectors had  duly  called  upon  the  registered  shareholders 
to  pay  five  several  sums  of  2/.  per  share,  being  alto- 
gether a  moiety  of  the  sum  of  20L  per  share,  proposed 
to  be  subscribed  as  the  entire  capital  of  the  company : 

That  such  five  several  calls  of  2/.  per  share  had, 
before  the  month  of  April  1839,  been  duly  paid  to  or 
to  the  order  of  the  directors,  by  the  Plaintifik,  on  the 
several  shares  held  by  them,  and  that  the  calls  had  also, 
in  like  manner,  been  paid  by  the  great  majority  of  the 
registered  shareholders  on  the  several  shares  held  by 
them  respectively: 

That 
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makmg,  with  the  calls  then  already  made,  the  sum  of       1840. 
15^  on  each  orisrinal  share  of  20/.,  should  be  forthwith  Jj^"'^'^"^'^ 
made: 


V. 


That  thereupon,  under  the  authority  of  the  before- 
mentioned  resolutions  and  orders,  the  directors,  on  the 
15th  of  June  18S9,  duly  called  upon  the  registered 
shareholders  to  pay  the  further  call  of  5/«  per  share : 

That  notice  of  such  further  call  was  duly  given  and 
sent  to  all  the  registered  shareholders,  at  their  several 
places  of  residence,  as  the  same  appeared  in  the  share- 
holders'  register,  pursuant  to  the  provisions  for  that 
purpose  agreed  upon  on  foundation  of  the  partnership 
as  before  mentioned ;  and  that  all  other  notices  which, 
subsequent  to  the  formation  of  the  partnership,  were 
required  to  be  given  or  sent  to  the  shareholders,  were, 
in  the  same  manner,  duly  given  and  sent  to  them : 

That  the  further  call  of  5/.  per  share  had  been  duly 
paid  to  or  to  the  order  of  the  directors  by  the  Plaintiffs, 
and  also  by  the  great  majority  of  the  registered  share- 
holders : 

That  the  company  had,  previous  and  down  to  the 
time  when  it  suspended  its  payments,  acted  as  a  bank  of 
issue ;  and  that  at  the  time  of  its  suspension  a  large  num- 
ber of  notes  of  the  bank  was  in  circulation  amongst  the 
public,  in  respect  of  which  the  company  was  liable  to  a 
very  great  number  of  individuals  in  a  large  amount ; 
and  that  the  company  was,  at  the  same  time,  indebted  to 
various  individuals  in  other  sums,  or  otherwise  liable  to 
the  payment  of  other  sums,  to  a  very  large  amount : 

That  upon  and  subsequent  to  the  suspension  of  pay- 
ment, several  meetings  were  held  of  the  directors  and 

shareholders, 
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and  that  Nicholson  was  the  only  remaining  director  who        1840, 
had  not  become  bankrupt :  vF'^^^^^ 


That,  under  the  provisions  and  stipulations  entered 
into,  as  before  mentioned,  for  carrying  on  the  partner- 
ship business,  the  directors  who  had  so  become  bank- 
rupts were  disqualified  from  continuing  to  act  as  di- 
rectors, and  that  their  offices  as  directors  had,  by  their 
bankruptcy,  become  vacated,  and  that  William  Nicholson 
was  the  sole  director  now  duly  qualified  to  act  in  the 
management  of  the  affairs  of  the  company : 

That,  notwithstanding  the  bankruptcy  of  the  six 
directors,  they,  together  with  Nicholson,  had  continued 
in  possession  of  the  assets  of  the  partnership,  and  that 
there  was  now  in  the  possession  or  under  the  control 
of  Nicholson  and  the  six  bankrupt  directors,  money^  se- 
curities for  money,  bills  of  exchange,  promissory  notes, 
and  other  property  belonging  to  the  partnership  to  a 
very  considerable  amount  and  value  in  the  whole: 

That  the  trustees  of  the  partnership  had  also  con- 
siderable property,  or  securities  upon  property,  for 
considerable  amounts,  belonging  or  due  to  the  partner- 
ship vested  in  them ;  and  that  large  sums  of  money  were 
also  due  to  the  partnership,  as  well  from  several  of  the 
shareholders  thereof  in  respect  of  unpaid  calls  on  their 
several  shares,  as  also  from  numerous  other  individuals 
on  various  accounts : 

That  under  the  before  stated  provisions  and  stipu- 
lations for  carrying  on  the  partnership,  three  directors 
at  least  were  necessary  for  transacting  the  business  of 
the  partnership,  and  that  the  trustees  of  the  partnership 
refused  to  deal  in  any  manner  with  the  property  and 
securities  vested  in  them  as  aforesaid  for  the  benefit  of 

Vol.  IV-  T  t  the 


V, 

Holt. 
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^       1840.        the  partnership  upon  the  authority  o(  Nicholson^  or  of 

J^^"V^     the  several  other  persons  who  had  ceased  to  be  directors 
Wallworth  .  ^ 

9.  by  reason  of  their  bankruptcy,  or  any  of  them,  and  that 

*''*'•  the  surviving  registered  public  officer  of  the  partnership 
also  refused  to  act  upon  the  authority  aforesaid  or 
otherwise;  and  that  the  several  parties  who  were  in- 
debted to  the  partnership,  whether  upon  bills  of  ex- 
change or  promissory  notes  or  otherwise,  also  refused 
to  pay  the  amount  of  their  respective  debts  to  the 
partnership,  or  any  person  on  its  behalf: 

That  contracts  for  the  sale  of  property  belonging  to 
the  partnership,  and  now  vested  in  the  trustees  or  other 
officers  thereof,  had  been  entered  into  with  various  per- 
sons, and  that  a  considerable  amount  could  now  be 
realised  by  the  partnership  if  such  contracts  could  be 
completed,  but  that  the  parties  with  whom  such  con- 
tracts had  been  entered  into  refused,  in  consequence  of 
the  circumstances  before  stated,  to  complete  the  con- 
tracts : 

That  under  the  present  constitution  of  the  board  of 
directors  nothing  effectual  could  be  done  by  the  board 
for  getting  in  or  securing  the  partnership  property,  or 
applying  it  in  satisfaction  of  the  partnership  debts,  so 
far  as  it  would  extend : 

That,  in  fact,  since  the  bankruptcy  of  the  before  men- 
tioned directors,  the  outstanding  assets  of  the  partner- 
ship had  been  suffered  to  remain  uncollected,  and  with- 
out the  prosecution  of  any  person  authorised  to  interfere 
in  the  management  or  protection  thereof;  and  tliat  the 
value  of  such  assets  and  of  all  the  other  partnership 
property  had  thereby  been  very  greatly  depreciated, 
and  was  still  in  a  course  of  rapid  depreciation  : 

That 


Holt. 
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That  under  the  present  circumstances  of  the  com-        184>0. 
pany,  no  shareholder  duly  qualified  to  act  could   be  -r^^*^^'^^^ 
found  who  would  accept  the  office  of  director,  and  it  v. 

was  in  fact  impossible  to  appoint  duly  qualified  directors 
who  would  consent  to  act;  and  that  the  entire  property  of 
the  partnership  was,  in  consequence,  in  danger  of  being 
altogether  lost  or  wasted : 

That  the  entire  partnership  property  of  every  de- 
scription, including  the  amounts  due  from  several  of  the 
shareholders,  as  afterwards  more  particularly  mentioned, 
for  the  unpaid  calls  of  1 5L  per  share,  was  wholly  insuffi- 
cient to  pay  and  satisfy  the  full  amount  of  the  debts  and 
liabilities  of  the  partnership : 

That  such  partnership  property  was  nevertheless  of 
very  considerable  amount,  and  if  at  once  duly  collected 
and  converted  into  money  would  pay  a  considerable 
dividend  on  the  full  amount  of  the  debts  and  liabilities 
of  the  partnership ;  and  that  by  such  application  of  the 
partnership  property,  the  personal  liability  of  the  Plain- 
tiffs and  of  the  other  shareholders  to  the  creditors  and 
claimants  upon  the  partnership  would  be  diminished  to 
the  extent  of  the  dividend  realised  and  paid  out  of  the 
property : 

That  the  whole  of  the  property  ought  to  be  applied, 
so  far  as  it  would  extend,  in  satisfying  the  debts  and 
liabilities  of  the  partnership,  but  that  it  could  not,  under 
the  circumstances  before  stated,  be  got  in  or  applied 
without  the  assistance  of  the  Court. 

The  bill  charged  that  the  number  of  the  shareholders 
of  the  company  was  so  great,  and  the  rights  and  liabili- 
ties of  such  shareholders  were  so  subject  to  change  and 
fluctuation,  by  death  or  otherwise,  that  it  was  not  pos- 

T  t  2  sible, 
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in  the  Stamp  Office  in  London,  were  the  several  per-        1840. 
sons   following;  George  AspincUl,  John  BriddoUj  John  ^j^^^^^"^ 
Mellor,  Richard  Wilding  Bateson.  and  John  Woodheadf  v. 

TT 

all  of  Liverpool ;    Thomas  Labery,  John  Swallow,  John  ^^'' 

Abrahams,  Thomas  Barge,  John  Jackson,  Samuel  Buckley^ 
John  Macfarlane,  William  Eawson,  Christopher  Web^ 
ster,  James  Backhouse,  Joseph  Leese,  Henry  Bridge^ 
man,  Henry  Pershouse,  Isaac  Braham^  and  Joseph  Gillham, 
all  of  Manchester :  Robert  Fawkner  and  James  Lord, 
both  of  Salfbrd :  Charles  Axon,  Henry  Hough,  James 
Ogden,  and  Henry  Hollingdrake,  all  of  Stockport  ;  John 
Wych,  Robert  Whittaker,  John  Kenworthy,  George  Ken^ 
worthy,  William  Swift,  and  James  Oldham,  of  Ashton^ 
tmder^Lyne :  John  Cheetham  and  Joseph  Middleton,  of 
Hyde;  William  Gammon,  Henry  H.  Cracklam,  Edwin 
Pemberton,  John  Hollingworth,  and  James  Smith,  all  of 
Birmingham  ;  Richard  Shepherd,  of  Warrington  ;  and 
Thomas  Beard  Holy,  of  Sheffield  ;  and  that  the  several 
last-mentioned  shareholders  subscribed  for  and  held 
a  very  large  number  of  shares  in  the  partnership,  and 
that  they  had  not  paid  up  the  full  amount  of  the 
calls  due  and  payable  upon  the  several  shares  sub- 
scribed for  and  held  by  them  in  the  company,  and  that 
considerable  amounts  were  due  from  them  respectively 
in  respect  of  such  calls,  and  that  they  were  liable  to  be 
sued,  and  ought  now  to  be  sued  for  payment  of  the 
amounts  so  now  due  and  owing  from  them  respectively ; 
and  that  the  directors  and  trustees  of  the  partnership 
insisted  that  the  several  last-mentioned  shareholders 
were  necessary  parties  as  Defendants  to  the  suit,  and 
that  the  several  last-mentioned  shareholders  pretended 
that  some  others  of  the  shareholders  in  the  company 
had  not  paid  up  their  calls,  and  ought  also  to  be  made 
parties  to  the  suit ;  but  the  bill  charged  the  contrary 
of  such  pretences  to  be  true,  and  that  if  there  were  any 

T  t  3  other 
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the  Defendants,  as  the  fact  was,  that  the  whole  of  the        )840» 
partnership  assets  of  every  description,  including  the  w^"*^^*^*"^ 
several  sums  now  in  arrear  for  calls  upon  the  shares  of  v. 

some  of  the  shareholders  as  before  mentioned,  was  alto-  »olt. 
gether  insufficient  to  pay  and  satisfy  the  full  amount  of 
the  debts  and  liabilities  of  the  partnership  remaining 
after  payment  and  satisfaction  of  such  debts  and  liabi- 
lities ;  and  that  Holt^  Fox^  Marston^  Nicholson^  Nuttallj 
Samuel  Wallery  tVoodj  Hat/ward^  Thomas  WaUer^  and 
Lava^  the  before  mentioned  directors,  trustees,  and  public 
officer  of  the  partnership,  ought,  but  refused,  to  set 
forth  a  statement  and  account  of  the  assets  belonging 
to  the  partnership  now  in  their  possession  and  under 
their  control,  or  vested  in  them  respectively,  with  the 
short  and  material  description  and  particulars  of  such 
assets. 

The  bill  prayed  that  an  account  might  be  taken  of  all 
the  property  of  the  company,  including  such  several 
amounts  as  might  now  be  due  from  the  shareholders  of 
the  company,  or  any  of  them,  in  respect  of  unpaid  calls 
upon  the  several  shares  held  by  them  respectively  ;  and 
that  some  proper  person  might  be  appointed  to  receive 
such  property,  including  the  amount  of  such  unpaid 
calls ;  and  that  such  receiver  might  be  at  liberty  to  use 
the  name  of  the  registered  public  officer,  or  the  name  of 
such  other  officer  or  officers  of  the  partnership  as  might 
be  necessary,  in  any  proceedings,  whether  at  law  or 
otherwise,  for  recovering  or  enforcing  payment  of  the 
property,  including  the  unpaid  calls,  or  any  part  thereof; 
and  that  the  Defendants,  Holtj  Fox^  Marston,  NichoU 
sorif  Nultally  Samuel  Waller^  Wood^  Hayward^  Thomas 
Waller^  and  Law^  might  be  decreed  to  deliver  up, 
and  to  duly  assign  or  otherwise  assure  to  the  re- 
ceiver, all  monies  and  securities  for  money,  property, 
and  effects  whatsoever  of  or  belonging  to  the  partner- 

T  t  4  ship 
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The  Vice-Chancellor  having  allowed  the  demurrer,        1840. 

on  the  ground  of  want  of  equity)  the  Plaintiffs  now  ^i^^*^*^^*^ 
appealed  against  his  Honor's  order.  v. 


Holt. 


Mr.  Richards  and  Mr.  RoUj  in  support  of  the  appeal. 

Mr.  Jacobs  Mr.  Wigranij  and  Mr.  Sharpcy  in  support  of 
the  demurrer,  contended  that  the  Court  could  not,  in 
such  a  suit  as  the  present,  give  such  limited  relief  as  was 
asked  by  the  bill ;  and  they  maintained  that  the  Plaintiff 
had  no  right  arbitrarily  to  select  as  Defendants,  from 
amongst  the  shareholders  of  the  company,  those  par- 
ticular persons  against  whom  this  suit  was  brought,  and 
whose  position,  with  regard  to  the  afiairs  of  the  company, 
did  not  differ  from  the  position  of  many  of  the  other 
shareholders  on  whose  behalf  the  suit  professed  to  be 
instituted;  and  they  suggested  that  the  real  object  of 
the  bill  was  to  force  these  particular  persons  into  certain 
terms.  They  submitted  that  either  all  the  shareholders 
other  than  the  two  Plaintiffs,  or  else  the  directors  alone 
should  have  been  made  Defendants,  and  that  the  neces- 
sity of  bringing  all  the  shareholders  before  the  Court 
was  shewn  by  the  statement  contained  in  the  bill,  that 
the  assets  of  the  company  were  not  sufficient  to  pay 
its  debts ;  the  consequence  of  which  was,  that  all  the 
shareholders  must  be  made  to  contribute  to  their  pay- 
ment. They  further  insisted,  that  the  allegations  of  the 
bill  were  not  sufficiently  precise ;  and  they  referred  to 
Long  v.  Yor^e{a)i  WaUmm  v.  Ingilly  (i),  and  Richard^ 
son  v.  The  Bank  of  England  {c). 

Mr.  Richards^  in  reply.  ^ 


The 

(a)  2  Sim.  369.  {b)  I  Afylne  Sf  Keen,  61. 

(c)  4  Mylne  ^  Craig,  165. 
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Wallworth 

V, 

Holt. 

1R41. 
Jan,  15. 


The  Lord  Chancellor. 

The  demurrer  in  this  case  was  allowed  by  the  Vice- 
Chancellor  for  want  of  equity,  and  upon  the  ground,  as 
I  was  informed  in  the  argument,  that  the  Court  could 
tiotgive  relief  of  the  limited  kind  prayed  by  the  bill; 
but,  upon  this  appeal,  all  the  grounds  in  support  of 
the  demurrer  are  open  to  the  Defendants,  viz.,  want  of 
equity,  want  of  parties,«and  multifariousness.  In  support 
of  the  last,  I  have  not  been  able  to  discover  any  thing. 
I  shall,  therefore,  take  no  further  notice  of  it  ^ 


The  case  stated  by  the  bill,  which  is  filed  by  the 
Plaintiffs  on  behalf  of  themselves  and  all  other  the 
shareholders  and  partners  of  the  banking  company 
called  the  Imperial  Bank  of  England^  except  those  who 
are  made  Defendants,  is  shortly  this:  that  they  are 
shareholders,  and  have  paid  all  the  calls  made,  which 
amount  to  15/.  per  share;  that  the  business  of  the  com- 
pany has  been  suspended  since  1839,  but  that  it  has 
not  been  dissolved;  that  large  debts  are  due  by  the 
company,  for  which  they  and  the  other  shareholders 
are  liable,  and  that  there  are  considerable  assets  in  the 
hands  of  the  directors  and  trustees,  though  not  equal  to 
the  debts;  that  all  the  directors,  except  one,  have  be- 
come bankrupts,  and  have  thereby,  by  their  regulations, 
become  incapable  of  acting,  and  that  the  trustees  refuse 
to  act;  and  that  the  other  Defendants  are  the  only 
shareholders  who  have  not  paid  their  calls  ;  and  it  there- 
fore prays  for  the  assistance  of  this  Court  to  relieve 
them  from  this  difficulty,  by  causing  the  assets  of  the 
company  to  be  realized,  and  the  debts  to  be  paid ;  and 
that  for  this  purpose  a  receiver  may  be  appointed,  and 
authorized  to  sue  for  calls  unpaid,  and  other  debts  due 
to  the  company,  in  the  name  of  the  registered  officer 
under  the  7  G.  if.  c.  46.,  who  is  one  of  the  Defendants. 


When 


HoL'n. 
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When  it  is  said  that  the  Court  cannot  give  relief  of        1841. 
this  limited  kind,  it  is,  I  presume,  meant,  that  the  bill   ^i^^"^^^"^ 

w»  AI»Ij  fr  OKTH 

ought  to  have  prayed  a  dissolution,  and  a  final  winding  v, 

up  of  the  affairs  of  the  company.  How  far  this  Court 
will  interfere  between  partners,  except  in  cases  of  dis- 
solution, has  been  the  subject  of  much  difference  of 
opinion,  upon  which  it  is  not  my  purpose  to  say  any 
thing  beyond  what  is  necessary  for  the  decision  of  this 
case ;  but  there  are  strong  authorities  for  holding  that  to 
a  bill  praying  a  dissolution .  all  the  partners  must  be 
parties;  and  this  bill  alleges  that  they  are  so  numerous 
as  to  make  that  impossible.  The  result,  therefore,  of 
these  two  rules  would  be,  —  the  one  binding  the  Court 
to  withhold  its  jurisdiction  except  upon  bills  praying  a 
dissolution,  and  the  other  requiring  that  all  the  part- 
ners should  be  parties  to  a  bill  praying  it ;  —  that  the 
door  of  this  Court  would  be  shut  in  all  cases  in  which 
the  partners  or  shareholders  are  too  numerous  to  be 
made  parties,  which  in  the  present  state  of  the  transac- 
tions of  mankind,  would  be  an  absolute  denial  of  justice 
to  a  large  portion  of  the  subjects  of  the  realm,  in  some 
of  the  most  important  of  their  affairs.  This  result  is 
quite  sufficient  to  shew  that  such  cannot  be  the  law ;  for, 
as  I  have  said  upon  other  occasions  (a),  I  think  it  the  duty 
of  this  Court  to  adapt  its  practice  and  course  of  pro- 
ceeding to  the  existing  state  of  society,  and  not  by  too 
strict  an  adherence  to  forms  and  rules,  established  under 
different  circumstances,  to  decline  to  administer  justice, 
and  to  enforce  rights  for  which  there  is  no  other  re- 
medy. This  has  always  been  the  principle  of  this 
Court,  though  not  at  all  times  sufficiently  attended  to. 
It  is  the  ground  upon  which  the  Court  has,  in  many 
cases,  dispensed  with  the  presence  of  parties  who  would, 

according 

(a)  See  Marc  v.  AIalac?n/,  1  Mylne  cj-  Craig,  559.;  Taj/lor  v.  Sai' 
mon,  4  Mylne  ^  Craig,  1 34. 
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184h        according  to  the  general  practice,  have  been  necessary 

,Ji^*V^*^     parties. 
Wallworth   ^ 

Holt.  j^  Cockbum  v.  Thompson  (a),  Lord  Eldon  says,  "  A 

general  rule,  established  for  the  convenient  administra- 
tion of  justice,  must  not  be  adhered  to  in  cases  in  which, 
consistently  with  practical  convenience,  it  is  incapable  of 
application ;"  and  again,  ^'  The  difficulty  must  be  over- 
come upon  this  principle,  that  it  is  better  to  go  as  far  as 
possible  towards  justice  than  to  deny  it  altogether."  I^ 
therefore,  it  were  necessary  to  go  much  further  than  it 
is,  in  opposition  to  some  highly  sanctioned  opinions,  in 
order  to  open  the  door  of  justice  in  this  Court  to  those 
who  cannot  obtain  it  elsewhere,  I  should  not  shrink 
from  the  responsibility  of  doing  so;  but,  in  this  particular 
case,  notwithstanding  the  opinions  to  which  I  have  re- 
ferred, it  will  be  found  that  there  is  much  more  of 
authority  in  support  of  the  equity  claimed  by  this  bill 
than  there  is  against  it. 

It  is  true  that  the  bill  does  not  pray  for  a  dissolution, 
and  that  it  states  the  company  to  be  still  subsisting;  but 
it  does  not  pray  for  an  account  of  partnership  dealings 
and  transactions,  for  the  purpose  of  obtaining  the  share 
of  profits  due  to  the  Plaintifi*s,  which  seems  to  be  the 
case  contemplated  in  the  opinions  to  which  I  have  re* 
ferred;  but  its  object  is  to  have  the  common  assets 
realised  and  applied  to  their  legitimate  purpose,  in 
order  that  the  Plaintiffs  may  be  relieved  from  the  re- 
sponsibility to  which  they  are  exposed,  and  which  is 
contrary  to  the  provisions  of  their  common  contract, 
and  to  every  principle  of  justice.  But  whether  die  in- 
terest of  the  Plaintiffs  in  right  of  which  they  sue  arises 
from  such  responsibility  or  from  any  other  cause  cannot 

be 

(a)  16  Fes, 32 1,,  sec  pp.326.  529. 
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be  material;  the  question  being,  "whether  some  partners,        1841. 
having  an  interest  in  the  application  of  the  partnership  xj^^"^^^^^ 
property,  are  entitled,  on  behalf  of  themselves  and  the  v. 

other  partners,  except  tne  Defendants,  to  sue  such  re- 
maining partners  in  this  Court  for  that  purpose,  pending 
the  subsistence  of  the  partnership;  and  if  it  shall  appear 
that  such  a  suit  may  be  maintained  by  some  partners  on 
behalf  of  themselves  and  others  similarly  circumstanced 
against  other  persons,  whether  trustees  and  agents  for 
the  company  or  strangers  being  possessed  of  property 
of  the  company,  it  may  be  asked  why  the  same  right  of 
suit  should  not  exist  when  the  party  in  possession  of 
such  property  happens  also  to  be  a  partner  or  share- 
holder ? 

In  Chancey  v.  May  {a)  the  defendants  were  partners. 
In  the  Widows*  Case^  before  Lord  ThurloWj  cited  by 
Lord  Eldon  (i),  the  bill  was  on  behalf  of  the  plaintiffs 
and  all  others  in  the  same  interest,  and  sought  to  pro* 
vide  funds  for  a  subsisting  establishment  In  Knowles 
Y.Houghtonj  11th  Jtdi/  180S,  reported  in  Vese7/{c)j  but 
more  fully  in  Collyer  on  the  Law  of  Partnership  (d), 
the  bill  prayed  an  account  of  partnership  transactions^ 
and  that  the  partnership  might  be  established;  and 
the  decree  directed  an  account  of  the  brokerage  busi- 
ness, and  to  ascertain  what,  if  any  thing,  was  due 
to  the  plaintiff  in  respect  thereof;  and  the  Master 
was  to  inquire  whether  the  partnership  between  the 
plaintiff  and  the  defendant  had  at  any  time,  and 
when,  been  dissolved ;  shewing  that  the  Court  did  not 
consider  the  dissolution  of  the  partnership  as  a  pre-* 
liminary  necessary  before  directing  the  account.  In 
CocJcbum  V.  Thompson  (e)  the  bill  prayed  a  dissolution  ; 

but 

{a\  Prec.  Ch.  592.  {d)  P.  198.  2d  edit. 

\b)  17  Fet.  15.  (e)  16  Vet.  321. 

(c)  U  r«.  168. 
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1841.        but  it  was  filed  by  certain  proprietors   on   behalf  of 
--^"^"^^^^^     themselves  and  others,  and  Lord  Eldon  overruled  the 

V*  ALLWORTH 

V.  objection  that  the  others  were  not  parties.     In  Hickens 

^^^'^^  V.  Congreve{a)  the  bill  was  on  behalf  of  the  Plaintiff 
and  the  other  shareholders,  against  certain  shareholders 
who  were  also  directors,  not  praying  a  dissoluUon,  but 
seeking  only  the  repayment  to  the  company  of  cer- 
tain funds  alleged  to  have  been  improperly  abstracted 
from  the  partnership  property  by  the  Defendants ;  and 
Sir  Anthony  Hart  overruled  a  demurrer,  and  his  de- 
cision was  affirmed  by  I^rd  Lyndhurst.  In  Walbum  v. 
Ingilby  {b)  the  bill  did  not  pray  a  dissolution  of  partner* 
ship,  and  Lord  Brougham^  in  allowing  the  demurrer 
upon  other  grounds,  stated  that  it  could  not  be  sup- 
ported upon  the  ground  of  want  of  parties,  because  a 
dissolution  was  not  prayed. 

In  Taylor  v.  Salmon  {c)  the  suit  was  by  some  share- 
holders, on  behalf  of  themselves  and  others,  against  Sal" 
mon,  also  a  shareholder,  to  recover  property  claimed  by 
the  company,  which  he  had  appropriated  to  himself; 
and  the  Vice-Chancellor  decreed  for  the  Plaintiff,  which 
was  affirmed  on  appeal.  The  bill  did  not  pray  a 
dissolution,  and  the  company  was  a  subsisting  and 
continuing  partnership.  That  case  and  Hichens  v.  Con^ 
greve  differ  from  the  present  in  this  only,  that  in  those 
cases  the  partnerships  were  flourishing  and  likely  to 
continue,  whereas  in  the  present,  though  not  dissolved, 
it  is  unable  to  carry  on  the  purposes  for  which  it  was 
formed,  an  inability  to  be  attributed  in  part  to  the  with- 
holding that  property  which  this  bill  seeks  to  recover. 
So  far  this  case  approximates  to  those  in  which  the 
partnership  has  been  dissolved;  as  to  which  it  is  ad- 

mitted 

(a)  4  Ruts.  562.  (c)  4  Mtflne  ^  Craig^  134. 

(d)  1  M^lne  tj  Keen^  61. 
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mitted  that  this  Court  exercises  its  jurisdiction.  This 
case  also  differs  from  the  two  Jast-mentioned  cases  in 
this,  that  the  difficulty  in  which  the .  Plaintiffs  are 
placed,  and  the  consequent  necessity  for  the  assistance 
of  this  Court,  is  greater  in  this  case ;  —  no  reason,  cer- 
tainly, for  withholding  that  assistance. 

How  far  the  principle  upon  which  these  cases  have 
proceeded  is  consistent  with  the  doctrine  in  Loscombe  \. 
Russell  (a),  <^  that  in  occasional  breaches  of  contract  be-« 
tween  partners,  when  they  are  not  of  so  grievous  a  nature 
as  to  make  it  impossible  that  the  partnership  should 
continue,  the  Court  stands  neuter,"  will  be  to  be  con- 
sidered if  the  case  should  arise.  It  is  not  necessary  to 
express  any  opinion  as  to  that  in  the  present  case;  but 
it  may  be  suggested  that  the  supposed  rule  that  the 
Court  will  not  direct  an  account  of  partnership  dealings 
and  transactions,  except  as  consequent  upon  a  dissolu- 
tion, though  true  in  some  cases,  and  to  a  certain  extent, 
has  been  supposed  to  be  more  generally  applicable  than 
it  is  upon  authority,  or  ought  to  be  upon  principle.  It 
is,  however,  certain  that  this  supposed  rule  is  directly 
opposed  to  the  decision  of  Sir  J.  Leach  in  Hatrison  v. 
Armitage  (i),  and  Richards  v.  Davies.  (c) 

Having  referred  to  so  many  cases  in  which  suits 
similar  to  the  present  have  been  maintained  by  some 
partners  on  behalf  of  themselves  and  others,  it  is 
scarcely  necessary  to  say  any  thing  as  to  the  objection 
for  want  of  parties :  and  as  to  the  assignees  of  those 
shareholders  who  have  become  bankrupts,  those  as- 
signees are  now  shareholders  in  their  places,  for  the 
purpose  of  any  interest  they  have  in  the  property  of  the 

company ; 

(a)  4  Sim.  8.,  seep.  11.  (c)  2  Rtut,  4"  Mylne,  347. 

(A)  4  Mad  143. 
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WORDSWORTH  v.  WOOD.  ^""^  «6- 

July  5,  6. 
Dec.  4. 

nnHE  will  of  Joseph  Wood^  dated  the  2Sd  of  October  A  testator, 
-*-    1827,  after  disposing  of  certain  particular  parts  of  of  certauT'**"^ 

his  property,  proceeded  in   the    followincr  words:—  property, gave 
,,   4    J  T    J        .  II  1  1  ./.    to  his  wife,  for 

'•  And  now  1  do  give  and  bequeath  to  my  dear  wife  her  life  only, 
Mary  fVood^  »in  trust  for  her  life  only,  all  my  remaining  *"  ^'?  ^^' 
estates,  freeholds,  leaseholds,  ground-rents,  and  rever-  tates,  and] 
sions,   rent-charges,  plate,    linen,  and  the  household  ceedetTinthc 
furniture  in  the  houses  at  Westminster  and  Park  House,  following 
parish  of  Hayes,  county  of  Middlesex,  with  the  pictures,  also  I  leave, 
and  any  particular  article  she  may  be  desirous  of  from  8^^®»  ?"^  ^^^ 

,  •^  queath  to  my 

my  estates  m  Devonshire;  as  also  I  leave,  give,  and  said  dear  wife 
bequeath  to  my  said  dear  wife  all  my  capital  in  trade,  Jtra^drSith 
with  the  three  quarters  of  the  profits  arising  therefrom,  the  three 
for  her  life,  but  nevertheless  in  trust,  at  her  death,  for  profitTarising^ 
my  then  surviving  children,  share  and  share  alike ;  in-  therefrom,  for 
dependent  of  the  rental  of  my  said  estates,  which  I  give  nevertheless 
and  bequeath  to  my  surviving  female  children,  to  be  >»  trust,  at  her 
paid  them  as  follows  by  my  executor,  Joseph  Carter  then  surviving 
Wood,  or  his  heirs  or  assigns ;  that  is  to  say,  the  whole  ^I'/j'^ghwf "''' 
rents  and  produce,  share  and  share  alike,  of  all  such  alike;  inde- 
freehold,  leasehold,  ground-rents,  and  reversions,  rent  {.gnta^'of^my  ^ 
charges,  plate,  and  household  furniture,  as  before  men-  said  estates, 

.         ,     ,  ,  „  .      which  I  give 

tioned ;  but  to  nave  no  power  to  sell,  mortgage,  or  m  an j  bequeath 

guy  to  my  surviv- 
•^  ing  female 
children,  to  be  pwd  to  them  as  follows,  by  my  executor  J.  C.  FT.,  or  his  heirs  or 
assigns,**  &c.  The  testator  then,  after  direcdng  his  executor  to  pay  such  rents  at 
certain  particular  times,  proceeded  thus : — "  On  the  decease  of  any  of  the  children, 
should  they  die  without  issue  lawfully  begotten,  that  share  to  fall  to  the  rest,  and 
so  on  to  the  last  female  child ;  but  should  they  marry  and  have  children,  then  their 
share  to  go  to  the  said  child  or  children,  and  from  the  last  female  child  to  the 
males  of  my  body  lawfully  begotten,  with  the  same  restrictions  as  before  expressed, 
and  to  the  heirs  and  assigns  of  the  last  of  them.  But  be  it  remembered,  that  my 
daughter  Mrs.  Eliza  J,  is  exempt  from  any  benefit  arising  from  this  will,  the  said 
Mrs.  J,  having  had  her  share  of  my  property  at  her  marriage." 

One  of  the  daughters,  having  survived  the  testator,  married,  and  afterwards  died, 
in  Uie  lifetime  of  his  widow,  leaving  children.  Held,  that  such  children  did  not 
become  entitled  to  their  mothei's  skwre. 
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The  bill  was  filed'  by  the  iniaBt  children  of  one-of  the       18S1>. 
testator's  daughters  who  had  survived  hind,  and  had  w'^^^^i 
afterwards  married,  but  had  died  in  the  lifetime  of  his  v. 

widow,  and  the  question  which  came  before  the  Courts  ^^* 

and  which  arose  upon  the  demurrer  of  some  of  the  De- 
fendants, was,  whether,  under  the  terms  of  the  will,  the 
Plaintiffs  were  entitled  to  the  share  of  their  mother,  . 

as  one  of  the  testator's  <^  surviving  female  children." 

The  demurrer  having  been  allowed  by  the  Master  of 
the  Rolls  (a),  the  Plaintif&  appealed  from  his  Liord- 
ship's  decision. 

Mr.  7¥nn^,  Mr.  Jacobj  Mr.  Hodgson,  and  Mr.  Keener 
in  support  of  the  appeal,  contended  that  the  word 
** surviving"  applied  to  the  death  of  the  testator,  and 
not  to  the  death  of  the  widow.  They  commented  with 
great  particularity  on  the  will  itself,  and  also  on  the  codicil, 
and  on  the  following  cases ;  Doe  dem.  Ixnig  v.  Prigg  (ft), 
Giles  V.  Giles  (c),  Bone  v.  Cooke  (rf).  Smith  v.  Smith  (e), 
Le  Jeune  v.  Z>  Jeune{g\  Bowen  v.  Scomrqflih)^  and 
the  cases  collected  in  2  Roper  on  Legacies^  p.  388.  et  seq. 

Mr.  Knight  Bruce^  Mr.  Stuart,  and  Mr.  BetheUj 
contra,  referred  to  Christopherson  v.  'Saylor  (i),  Thomr 
hill  V.  ThomhiU{k\  Butter  v.  Ommaney{l),  Waugh 
V.  Waugh  (m),  Tiftherleigh  v.  Harbin  (n),  Daniell  v. 
Daniell{o)f  Newton  v.  Ayscough(p)y  Cripps  v.  fVol» 
^^  {9)3  Perry  v.  Woods  (r),  Home  v.  Pilians.  {s) 

Mr. 

(a)  See  2  Beav.  ^5.  (/}  4  Ruu.  70. 

(6)  8  B.^C.  231.  (m)  2  MylneS^  KeeUyAl, 

{c)  8  Sim,  360.  (11)  S  Sim.  329. 

(d)  13  Price^  352.  (o)  6  Vet.291, 

ie)  8  Sim.  353.  (|>)  19  F^f.  534. 

Kg)  2  JT^rTi,  701.  (9)  4  AfiQMfci.  11. 

(A)  2  Yo.  Sf  CM  640.  (r)  3  F«.  204. 

(1)  1  Mer.  320.  (1)  2  M^ne  4*  JTrm,  15. 


(A:)  4  Madd.  377. 
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18S9.  Mr.  Titmeyf  in  reply,  referred  to  the  cases  collected 

r^^^^^^'^  itt    FeaiTu^s   ContingetU   Remainders^    page  242,   par- 

v.  ticularly  Webb  v.  Hearing  (a) ;  and  to  Tucker  v.  Har^ 

w^^-  ris.  (fi) 


Dfc.  4.  7%^  Lord  Chancellor. 

The  claimants  are  the  children  of  one  of  the  testator's 
daughters  who  survived  him,  but  died  in  the  lifetime  of 
the  widow.  They  cannot,  therefore,  contend  that  any 
interest  vested  in  the  daughter  by  her  surviving  her 
mother ;  and  yet  if  the  period  to  which  the  survivorship 
refers  be  the  death  of  the  fadier,  the  reasonable  con- 
struction of  that  which  is  called  the  clause  of  substitu- 
tion would  be  to  give  to  tlie  children  what  the  parent 
would  have  taken  had  she  lived,  that  is,  substitute  the 
children  of  a  child  dying,  in  the  testator's  lifetime;,  in  its 
parent's  place. 

For  the  Plaintiffs  it  was  contended,  that  whether  the 
term  ^^  surviving "  applied  to  the  death  of  the  testator, 
or  of  the  tenant  for  life,  there  was  a  sufficient  manifesta- 
tion of  intention  to  substitute  the  children  of  a  child 
dying  in  the  place  of  its  parent ;  but,  if  that  were  so,  it 
would  be  necessary  to  shew  that  the  class  to  take  was  to 
consist  of  the  testator's  children,  and  of  the  children  of 
such  as  might  be  dead;  and  it  would  be  equally  im- 
portant to  fix  the  time  at  which  the  component  parts  of 
the  class  were  to  be  ascertained.  Substitution  assumes 
that  the  party  dying  was  an  object  of  the  gift. 

I  do  not  find,  in  this  will,  what  is  properly  called  a 
substitution,  that  is,  placing  the  child  in  the  place  of  its 

deceased 

(a)  Cro,  Jac.  415.  (b)  5  Sim.  SSS. 
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deceased  parent  as  donee  of  the  gift,  but  a  modification        18Sd» 
and  limitation  of  the  cift  to  the  child.     The  gift  is  to  ••y^"^**^*^'^ 
*'  surviving  female  children,"  with  directions  as  to  the  v. 

manner  of  their  enjoying  it,  and  then  the  will  proceeds ;  ^ood. 
"On"  (not  «ir  or  "in  case  of  but  "on")  "thedecease 
of  any  of  the  children," — and  provision  is  then  made  for 
the  event  of  the  child  so  dying  leaving  or  not  leaving 
children;  all  which  assumes  that  the  gift  had  taken 
effect  in  the  child,  and  is  not  the  substitution  of  a  new 
donee  in  the  place  of  a  donee  dying :  and  this  considera- 
tion displaces  another  argument  relied  upon  by  some  of 
the  counsel  for  the  Plaintiff,  that  this  disposition  amounts 
only  to  a  gift  to  two  tenants  for  life  in  succession,  with 
an  ultimate  gift,  and  that  such  ultimate  gift  cannot  be 
defeated  by  the  death  of  the  second  tenant  for  life,  living 
the  first;  whereas,  there  is,  indeed,  a  tenancy  for  life  of 
the  whole  fund,  but  the  ultimate  gift  is  to  a  class,  with 
a  modification  and  limitation  of  the  gift  to  the  different 
members  of  the  class ;  so  that  the  question  must  come  to 
this :  At  what  time  is  this  class  to  be  ascertained  ?  or, 
in  other  words,  to  what  period  does  the  term  "  surviving" 
refer  ? 

In  considering  this  question,  it  will  not,  I  think,  be 
necessary  to  come  to  any  conclusion  as  to  whether  the 
decision  of  Sir  J.  Leach  in  Cripps  v.  Wolcoit  (a),  or  the 
cases  to  which  it  is  opposed  ought  to  be  preferred ;  be« 
cause  I  find  circumstances  in  this  case  which,  according 
to  other  and  earlier  authorities,  are  held  sufficient  to 
lead  to  the  conclusion  that  the  term  "  surviving "  must 
be  construed  to  mean  surviving  the  tenant  for  life. 

To  his  wife  the  testator  gives  a  direct  estate  for  life ; 
and  it  is  only  after  her  death  that  the  trust  commences 

for 

(a)  4Madd.  11. 
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1839.       for  the  children ;  and  the' gift  to  them  is  to  be  found  in 
_,^^^^'^^*^     the  direction  to  pay  the  income  to  them,  in  certain 

WOAOSWOETB  .  . 

V.  modes,  necessarily  assuming  them  to  be  then  alive^  and, 

therefore,  excluding  any  who  might  have  died  before. 
Upon  this  ground,  the  survivorship  was  held  to  refer  to 
the  period  of  distribution,  in  Brt^rtroe  v.  Winder  (a)^ 
Nexion  v.  Ayscough  (6),  and  Hogkton  v.  Whitgreave.  (c) 

There  is  another  circumstance,  in  this  case,  strongly 
leading  to  the  same  conclusion.  In  the  preceding  sen- 
tence, the  testator  gives,  after  his  wife's  death,  port  of  his 
property  to  his  then  surviving  children,  and  the  rental  of 
his  estates  he  gives  to  his  surviving  female  children.  It 
is  admitted  that  no  daughter  could  take  part  of  the  first 
gift  who  did  not  survive  the  widow ;  and  I  think,  with 
Sir  W.  Grant  in  Daniell  v.  I)anieU  {d)^  that  it  is  a  rea« 
sonable  conclusion  that  he  intended  the  same  daughter 
to  take  both ;  the  apparent  object  of  the  separation  of 
the  gift  being  to  include  the  sons  in  the  first  gift,  and 
not  to  introduce  a  new  class  of  daughters  in  the  second. 

I  think,  therefore,  that  the  decision  of  the  Master  of 
the  Rolls  is  sound  in  principle,  and  supported  by  au- 
thority. 

Doe  detn.  Long  v.  Prigg{e)  was  much  relied  upon 
for  the  Plaintiffs.  Upon  the  general  question,  it  is  a 
most  important  authority ;  but  it  has  none  of  those  cir- 
cumstances which  take  this  case  out  of  the  general  rule. 

Order  a£5rmed :  no  costs. 

(a)  2  F«.  jun.  634.  (rf)  6  Vet.  297. 

ib)  19  Ves.  534.  {e)  B  B.^  a  231. 

(c)  1  Jae,  4-  JV.  146. 
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DILLON  V.  COPPIN.  ^^- 1^-  «4. 

'TOHN  PLURAy  of  Both,  had  three  daughters,   A  father, 
"  Elizabeik  Frances^  who  married  Garrett  DtlUm,  Ann  certain  free- 

Husseyj  who  married  Charles  Pittman  Cappin,  and  SarflA,  hold  property, 
.  1       *°"  beiDff  po»- 

who  sessed  of  cer- 
tain East 
/mKg  stock,  and  shares  in  the  Globe  Insurance  Company,  by  a  deed-poll,  re- 
dtinff  that,  with  a  view  of  making  some  provision  for  Airs.  C.,  one  of  his  married 
daughters,  and  her  husband  and  children,  he  had  determined  to  convey,  assign,  and 
transfer  the  fr^old  property,  stock,  and  shares  in  manner  after  stated,  and  that  he 
was  about  to  transfer  the  stock  in  order  to  efiect  his  intention  therdnaifter  declared 
in  respect  of  the  same  stock,  proceeded  to  make  known  that,  in  consideration  of 
natural  love  and  affection,  and  of  10«.,  he  released  the  freehold  property  to  his 
daughter's  husband  (in  whose  favour  he  had  executed  a  lease  for  a  year),  to  hold 
to  mm  in  fee,  to  the  use  of  his  (the  settlor's)  daughter  for  life,  remainder  to  her  hus- 
band for  life,,  remainder  to  her  children  as  tenants  in  common  in  fee.  And  he  fur- 
ther made  known  that,  for  settling  and  assuring  the  stock  and  the  shares,  and  for 
eflfecting  his  intention  in  that  behalf,  and  for  the  considerations  before  expressed,  he 
thereby  granted,  bargained,  sold,  and  assigned  the  stock  and  shares  to  his  daughter, 
her  executors,  &c.,  with  full  power,  in  his  name  or  otherwise,  either  personaliy  or 
by  attorney,  to  recover  and  receive  such  part  of  the  premises  as  a  mere  assignment 
would  not  enable  her  to  recover  or  receive :  to  hold  to  her,  her  executors,  &c.  for 
her  separate  use ;  and  in  case  her  husl»nd  should  survive  her,  then  with  power  for 
him  to  receive  the  dividends  for  his  life^  and  after  the  death  of  the  survivor  of  them, 
then  for  the  benefit  of  their  children  equally.  And  by  the  ssime  deed-poll  the 
settlor  directed  his  real  and  personal  representative  to  make  and  execute  all  acts, 
conveyances,  transfers^  or  otner  assurances  for  more  effectually  conveying,  trans- 
ferring, or  otherwise  assuring  the  premises.  This  deed  (as  well  as  the  lease  for  a 
year)  was  sealed  and  delivered  by  the  intestate  in  the  usual  wav,  but  he  retained  it 
m  his  possession  until  his  death,  which  happened  two  months  afterwards,  and  it  was 
then  found  in  a  chest  belonging  to  him,  enclosed  in  an  envelope,  bearing  an  en- 
dorsement in  his  handwriting  in  the  following  words :  —  **  Papers  concerning  Mr. 
and  Mrs.  C.  and  their  children,  in  regard  to  there  being  no  settlement  made  on 
them  at  the  marriage.    To  be  given  up  to  Mrs.  C  at  my  death,  and  immediately." 

The  existence  of  the  deeds  did  not  become  known  to  the  daughter,  or  her  hus- 
band or  children,  till  after  the  intestate's  death. 

The  deed-poll  was  not  an  effectual  mode  of  transfer,  either  of  the  £att  India 
stock  or  of  the  Globe  shares  ;  but  Mrs.  C,  after  the  intestate's  death,  having  taken 
out  administration  to  his  estate,  transferred  the  stock  and  shares  into  the  names  of 
her  husband  and  herself. 

A  bill  havipgbeen  filed  by  one  of  the  co-heiresses  and  next  of  kin  of  the  intestate, 
praying  that  the  deeds  might  be  declared  void  and  delivered  up,  and  praying  a  de- 
claration that  the  stock  and  shares  formed  part  of  the  intestate's  personal  estate,  or, 
if  the  conveyance  should  be  held  good,  then  that  the  freehold  property  might  be 
brought  into  hotchpot : 

The  Court  declined  to  decide  the  question  of  the  validity  of  the  deed  as  to  the 
freehold  property,  or  the  question  of  hotchpot,  as  the  former  was  a  question  at  law, 
and  the  latter  depended  oh  the  former,  and,  fiirther,  could  be  properly  deter- 
mined 

U  u  4. 
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1839.  who  married  John  Gray.  On  the  marriages  of  Mrs. 
Dillon  and  Mrs.  Gray^  Plura  advanced  to  them  certab 
portions ;  but  he  advanced  no  portion  to  Mrs.  Coppin 
on  the  occasion  of  her  marriage. 

mined  only 

suit|°which  ^^  ^^  ^^^  o(  Augtist  1881,  Plura  executed  a  deed, 

was  pending,  ^hich  was  expressed  to  be  made  between  himself  of  the 
for  the  adini-  ,  v.,     ,      -r^.  ^       .      ^    l         i 

nistration  of     one  part  and  Charles  Ptttman  Copptn  of  the  other  part, 

''"tote  •^'^t^  *  by  which  he  demised  a  house  and  appurtenances  in 
the  Court        Bath  to  Coppin  for  a  year ;  and  on  the  25th  of  August 

the  Eatt^Ifutia  ^^^^  (^^^  following  day)  he  executed  a  deed-poll, 
stock  and  the  which,  after  reciting  the  marriage  of  Mr*  and  Mrs. 
that  the  deed-  Coppiuj  and  that  there  were  several  children  of  the  mar- 
poll  was  in-  riaire,  and  that  no  settlement  was  made  on  the  mar- 
operative;  ,  • 
and  it  de-         nag^,  and  that  he  was  seised  of  the  house  and  appur- 

Oie^stock  and  *®"*^"c^s  before  mentioned,  and  that  he  was  possessed 
shares  formed  of  thirteen  shares  in  the  Globe  Life  Annuity  and 
fntestetc's  Insurance  Company  of  London^  and  of  the  sum  of 
personal  es-      1 904/.  ]  5^.  sj.  East  India  stock,  standing  in  his  name  in 

the  company's  books  kept  for  the  transfer  of  the  same 
stock,  and  that,  with  the  view  and  intent  of  making 
some  provision  for  Coppin  and ,  his  wife,  and  the  issue 
of  their  marriage,  he  had  determined  to  convey,  assign, 
and  transfer  the  before*mentioned  premises  for  that 
purpose  in  manner  after  stated,  and  that  he  was  about 
to  tran/sfer  the  said  sum  of  1904/.  lSs.Sd.  East  India 
stock  in  order  to  effect  his  intention  thereinafter  declared 
in  respect  of  the  same  stock,  proceeded  as  follows :  — 

^^  Now  know  ye  that  the  said  John  Plwa,  in  order  to 
perfect  his  intention  in  this  behalf,  and  in  consideration 
of  the  natural  love  and  afiection  which  he  hath  and 
beareth  for  his  said  child  and  grandchildren,  and  for 
making  some  provision  for  the  said  Charles  Pittman 
Coppin  and  Ann  Hussey  his  wife,  and  the  issue  of  the 
marriage  now  or  hereafter  to  be  bom^  and .  for  and  in 

consideration 
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consideration  of  the  sum  of  10;.  of  lawful  money  current  1839* 
in  Great  Britain  to  the  said  John  Plura  in  hand  welt 
and  truly  paid  by  the  said  C  P.  Coppin  inunediately 
before  the  execution  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  he  the  said  John 
Plura  hath  granted,  bargained,  sold,  aliened^  and  re- 
leased, and  by  these  presents  doth  "  8cc.  The  deed-poll 
then  proceeded  to  release  the  house  and  appurtenances 
before  mentioned  to  Mr.  Coppin^  in  fee,  to  the  use  of  Mrs. 
Coppin  for  life,  for  her  separate  use,  with  remainder  to  the 
use  of  Mr.  Coppin  for  life,  with  remainder  to  the  children 
of  their  marriage,  begotten  or  to  be  begotten,  as  te- 
nants in  common  in  fee.  The  deed-poll  then  proceeded 
in  the  following  terms :  *'  And  know  ye  also,  that  for 
settling  and  assuring  the  said  East  India  stock  and  also 
the  said  shares  of  and  in  the  said  Globe  Life  Annuity 
and  Insurance  Company,  and  for  effecting  the  intention 
6(ihe  said  John  Plura  in  this  behalf,  and  for  the  con- 
siderations hereinbefore  expressed,  he,  the  said  John 
Plura^  hath  granted,  bargained,  sold,  and  assigned,  and 
by  these  presents  doth  grant,  bargain,  sell,  and  assign 
unto  the  said  Ann  Hussey  Coppin,  her  executors,  ad- 
ministrators, and  assigns,  all  that  the  said  capital  sum 
of  1904*/.  IBs.  Sd.  East  India  stock  aforesaid,  and  also 
all  those  the  said  several  thirteen  respective  shares  of 
and  in  the  said  Globe  Life  Annuity  and  Insurance  Com- 
pany respectively,  and  each  and  every  of  the  same 
shares,  and  all  the  dividends,  interest,  and  income  to 
be  derived  or  received  of,  from,  or  on  account  of  the 
same  premises,  and  all  benefit  and  advantage  pf  the 
samey  with  full  power  for  the  said  Ann  Hussey  Cop^ 
pin,  her  executors,  administrators,  and  assigns,  in  the 
name  of  the  said  John  Plura,  or  otherwise  howsoever^ 
and  either  personally  or  by  attorney,  and  that  notwith- 
standing her  said  coverture  as  aforesaid,  to  ask,  demand, 
sue  for,  recover,  and  receive  such  part  or  parts  of  the 

•  • '    .  • '  <6aid 
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1839.  said  hereby  pr  yitebded  to  be  iprmatxA  and  assigned 
premises  which  a  mere  assigtunept  tbereoif  will  woot  en- 
abU  her  or  tbem  tx>  r^eover  or  re^ve»  and.  oq  receipt 

•^'^^*  thereof,  or  of  any  part  thereof,  notwithstanding  her  said 
oovertnre,  to  give  good  and  e^^ctual  receipts  and  dis* 
cbaiges  for  the  s^me."  The  iabendmn  was  made  to 
Mrs.  Coppint  her  executors,  admiaistratorsy  and  assignsy 
fi>r  hex  separate  usei  and,  after  her  decease,  in. case  her 
husband  C  P.Cappif^  shonld  sarvi?e  her,  then  with  full 
power  and  aathpri^  for  him  to  recei^e^  for  his  own  ns^ 
during  hia  Vfe^  the  interest,  dividends,  and  iocome  to  be 
derived  or  received  from  the  thereby  assigned  prenuses, 
and,  after  the  decease  of  the  survivor  of  them,  then,  as  to 
the  thereby  assigned  premises,  fpr  the  benefit  of  their 
children,  equally.  ■  ^ 

The  deed*pdU  afterwards  contained  the  fdlowing  pas- 
sage:-^'^  And  the  said  JoAn  PUtra  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  further  direct 
his  real  and  personal  representative,  on  the  reiisonable 
request  and  at  the  expense  of  the  person  or  persons  for 
the  time  being  entitled  to  the  said  released  and  assigned 
premises,  or  any  estate  or  interest  therein,  to  make,  do) 
execute,  and  perfect,  all  such  acts,  deeds,  conveyances, 
assignments,  transfers,  or  other  assurances,  for  the  fuiv 
tber,  better,:  or  more  effectually  releasing,  convqring^ 
transferring,  or  otherwise  assuring  the  premises  afore- 
said, according  to  the  true  intent  and  meaning  of  these 
(Nresents,  and  in  the  mean  time  to  pay  all  rent,  divi- 
dends, interest,  and  income  of  the  same  premises  unto 
the  person  or  persons  for  the  time  being  entitled  thereto 
by  virtpe  of  these  presents,  wIm^sc  receipt  and  receipts, 
potwithstanding. coverture  as  aforesnid,  shall  be  a  good 
and  effectual  discharge." 

.■'      •  >  .•  .  ■  ■  ;    . 

At  the«tiineof  the  execution  of  these  deeds,  Mr.and 
iMffS.  Cappin  and  their  children  were  living  at  a  dbtance 

firom 
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frani  Mr.  Phtra^  and  the  existeiioe  of  the  deeds  ivas  not        1 8S9. 
4x>mintinicated  to  any  ofthem  during  hts  life.  Two^montht     '^^▼^'•-^ 
after  the  execution  of  the  deedsrj  Pbtra  died,  intestate;  v. 

Mrs.  DiUon  and  Mrs.  Coppin  snrmed  him ;  but  Mrs.  ^t>piy. 
Oray  died  in  his  lifetime,  leaving  two  children^  Fremeis 
Detavat  Gray  and  EUxa  Maria  Qny.  Mrs.  DiUofh 
Mrs.  Coppiny  and  Mrs.  Gn^s  two  children  were  his  next 
of  kin ;  and  Mrs.  Z)i7/ofV  Mrs*  Gbppihy  and  Mrs.  Qra^s 
wn,^  were  his  eo-heirs  at  law. 

4 

Plura  retained  possession  of  the  deeds  from  the  time 
of  their  execut^Mi  to  the  time  of  his  death,  wh^n  they 
were  found  in  an  iron  chest  belonging  ito  him,  sealed  up 
in  ah  envelope,  upon  wbieh  appeared  th^  following  in- 
dorsem^t,  in  his  own  hand'-writing : — '•*  Papers  con- 
cerning -Mr.  and  Mrs.  Coppin  and  their  children,  in 
regard  of  there  being  lio  settlement  made  on  them  at 
the  marriage*  To  be  given  up  to  Mrs.  Coppin  at  my 
deAth,  and  immediately.  Drawn  by  Mr.  Bvans^  so- 
licitor, ^Ba^A.     Dated  iJhgt^  25tb,  1881.''  ' 

^  The  intestate  did  not  execute  any  power  of  attorney 
for  the  transfer  of  th^' East  India  stock,  or  of  thIPwobe 
shares,  beyond  that  which  was  contained  in  the  deed- 
poll  ;  and  both  the  stock  and  the  shares  were  standing 
in  his  name  at  the  time  of  his  death,  but  he  did  not  re- 
ceive any  dividends  upon  either  after  the  date  of  the 
deed-poll.  He  received  one  payment  of  rent  for  the 
house  after  the  execution  of  the  deeds ;  but  Mr.  and 
Mrs.  Coppin  alleged  that  he  paid  over  to  them  monies 

equal  to  the  amount  of  such  rent 

# 

•  After  the  intestate's  deathj  Mr.  and  Mrs.  Coppin  en- 
tered into  possession  of  the  freehold  house  and  premises  ; 
and  Mrs.  Coppin^  who  had  obtained  letters  of  admini- 
stration to  the  faitestate^s  estate,  transferred  ttie  Ghbe 

shares 
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1839.  shares  and  East  India  stock  into  the  joint  names  of  her 
husband  and  herself;  and,  by  a  deed-poU^  dated  the  1st 
o{  January  1886,  nnder  the  hands  and  seals  of  Mr.  and 
Mrs.  Cqppin^  and  indorsed  on  the  deed  of  the  25di  of 
August  1881,  Mr.Coppin  declared  that  he  would  stand 
seised  of  the  freehold  house  and  premises,  to  the  uses 
and  upon  the  trusts  declared  by  the  deed  of  the  25th  of 
jitfgust  1881 ;  and  Mr.  and  Mrs.  Coppin  declared  that 
they  would  hold  the  East  India  stock  and  Ghbe  shares 
upon  the  trusts  declared  by  the  same  deed. 

On  the  24th  of  January  1888,  Mr.  and  Mrs.Z>fZbfi 
filed  a  bill  against  Mr.  and  Mrs.  Capping  and  Mrs. 
Gray*8  children,  stating,  amongst  other  things,  that  the 
intestate  had,  in  his  lifetime,  advanced  or  -settled  upon, 
or  otherwise  provided  for,  Mrs.  Dillon^  Mrs.  Coppin^ 
and  Mrs.  Gray,  various  sums  of  money,  to  a  consider- 
able  amount,  and  praying  that  the  usual  accounts  of 
Plurals  personal  estate  might  be  taken,  and  that  the 
clear  residue  of  it  might  be  ascertained  and  declared; 
and  that  the  advancements  made  to  his  three  daughters 
respectively  might  be  accounted  for  and  brought  into 
hotdipot;  and  that,  thereupon,  one  third  part  of  his 
residuary  estate  might  be  paid  to  the  Plaintiff  Mrs. 
Dillon,  and  that  a  guardian  might  be  appointed  for 
Mrs.  Grains  children,  and  that  a  proper  allowance 
might  be  made  for  their  maintenance  and  education. 

On  the  9th  of  February  1833,  Mrs.  Gray*s  children, 
by  their  father  as  their  next  friend,  filed  a  bill  against 
Mr.  and  Mrs.  Dillon,  and  Mr.  and  Mrs.  Coppin,  stating, 
amongst  other  things,  that  Plura  had,  in  his  lifetime, 
settled  upon,  advanced,  or  given  to  Mr.  and  Mrs. 
Dillon  or  one  of  them,  and  Mr.  and  Mrs.  Ccppin  or 
one  of  them,  real  estates,  monies,  stocics,  or  funds,  and 
goods  and  effects  of  large  amount  and  value,  and  pray- 
ing 
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ing  that  the  usual  accounts  of  Plurals  personal  estate  i8S9. 
might  be  taken,  and  that  an  account  might  also  be 
taken  of  the  real  estates,  monies,  stocks,  or  funds,  and 
goods  or  effects,  settled,  advanced,  or  given  by  the 
intestate  in  his  lifetime,  upon  or  to  or  for  the  use  of 
Mr.  and  Mrs.  Dillon^  or  either  of  them,  Mr.  and  Mrs. 
Capping  and  Mrs.  Gfi*ay,  and  that  the  same  might  be 
brought  into  account  in  apportioning  the  shares  of  Mrs. 
Dillon  and  Mrs.  Coppin,  and  the  Plaintiffs  (Mrs.  Grajfs 
children),  in  the  intestate's  personal  estate ;  and  that  the 
clear  amount  of  his  personal  estate  might  be  apportioned 
amongst  Mr.  and  Mrs.  Dillon^  Mr.  and  Mrs.  Capping 
and  the  Plaintiffs  (Mrs.  Gratis  children),  according  to 
their  respective  shares  and  interests. 

* 
• 

These  two  causes  were  heard  together  at  the  Rolls, 
on  the  ISth  oi  July  1833,  when  one  decree  was  made  in 
JtK>th,  directing,  amongst  other  things,  that  the  Master 
should  inquire  what  shares  or  securities  of  public  com- 
panies the  testator  held  at  his  death,  and  whether  they 
were  of  the  nature  of  personal  or  of  real  estate ;  and 
that  such  of  them  as  should  appear  to  be  of  the  nature 
of  personal  estate,  should  be  sold,  with  the  Master's 
approbation;  and  that  the  other  outstanding  personal 
estate  of  the  intestate  should  be  forthwith  laid  out  and 
secured;  and  that  the  clear  residue  of  his  personal 
estate  should  be  ascertained ;  and  that  the  Master 
should  inquire  whether  any  of  the  intestate's  children 
had  any  estate  or  portion  by  settlement  from  him,  and 
the  value  or  amount  of  such  estate  or  portion,  with 
liberty  to  state  special  circumstances. 

On  the  13th  of  March  1833,  Mr.  and  Mrs.  Dillon 
filed  a  bill  against  Mr.  and  Mrs.  Coppin^  and  Mrs.  Grc^s 
9QUf  praying  that  a  partition  might  be  made  of  the  in- 
testate's real  estates^  This  o^use.was  beard,.at  the  Rolls, 

on 
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1839.  on  thedStb  df  Jime  ISSSf  ^mhen  n  deereer  was  inadiBi 

D^^"^"^^  direcung'that  a  oommission'  ef  partitidd  Aotild  issuei 

V.  Under  this  decree,  a  pardtiofi  was  made  of  certain  real 
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estates  which  bad  belonged  to  the  intestatei  bot  sndi 
partition  did  not-  indad^  the  freehold  house  and  ap* 
pnrtenances  comprised  in  the  deed-poll  of  the  96di  ef 
j^jgust  1881,  nor,  as  H  appeared,  some  other  fredioid 
property  of  the  intestater  By  an  order  made  in  the 
kst-roentioned  eaose^  doted  the  29lb  of  tktfy '  l^Ms 
it  was  ordered  that  a  Teceiver  should  be  appointed'-of 
the  freehold  pDoparty  q(  the  intestate  then  reiiiluniBg 
undivided. 

On  the  15th  of  Augutt  18S6,  die  inll  in  the  fnreseat 
cause  was  filed  by  Mr.  and  Mrs.  Dillon  against  Mr.  and 
Mrs*  Oappin  and  thdr  children,  and  against  Mrik  Gn^s 
two  children,  all^png  that  ^e  deeds  of  the  Mdi  atid 
S5th  ofAugu^lB^l  were  executed  by  Plura^  not  ab* 
solutely  and  indefeasibly,  but  merely  as  escrows,  and 
with  the  intention  and  understanding,  on  his  part,  that 
the  same  should  be  wholly  inoperative,  unless  he 
should  afterwards  do  some  act  to  perfifict  them,  which 
he  never  did ;  and  alleging  also,  that  the  deed  of  the 
25th  of  August  was  whoUy  inoperative  for  the  par* 
pose  of  passing  the  East  India  stock  or  Gkhe  shares^ 
inasmuch  as  such  stock  and  shares  respectively  could 
pass  only  by  an  actual  transfer  made  according  to  thcj 
particular  laws  and  rules  applicable  to  them,  and  pray« 
ing  that  the  deeds  of  the  24th  and  25th  of  August  m^fat 
be  declared  void,  and  m^ht  be  delivered'  up  to  be 
cancelled,  and  that  it  might  be  declared  that  the 
Globe  shares  and  the  East  India  stock,  and  the  interest 
and  dividends  of  the  shares  and  stock  accrued  since  the 
intestate's  death,  constituted  part  of  his  personal  estate 
and  that  they  might  be  applied  accordingly ;  and  thaCf 
it  might  be  declared,  that  the  house  and  premises  de« 

scended 
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doctided  upon  and  Were  vested 'in  Mr^md  Mrs.  DSlion^ 
Mr.  and  Mn.  Coppini mx^  Mn.  OrtH^s  son;  or,  in  casd 
Ihe  Court  should  be  of  opitiion  thai/  the'  aHeged  eoo<^ 
¥eyanoe  was  iufieient  to  pass  and  settle  the  hereditA^ 
ments  therein  comprised,  then  that  it  might  be  deoUve^ 
that  the  defendants,  Cqppin  and  wife,  were  not  entitled 
to  banre  or  bold  mnij  part  or  share  ot*  the  other  #eal 
estates,  or  dP  the  personal  estate  of  the  inttsfeate^  without 
bringing  the  house  and  premises  <uitO'  hotobpoti  aad 
that,  aooordinglj,  the  same  Defendants  might  be  p«t  to 
their  election,  either  to  relmqiiish  and  recon^qr  the 
diare  or  part  of  the  other  real  estate  of-  the  intestate 
allotted  to  them  under  the  partition,  ior  else  to  bring 
the  house  and  premises  mto  hotohpbtj  and  ttiat^  in 
ibe  tnean  time,  a  receiver  of  the  rents  of  jdie  houde  m^t 
be  appointed,  and  the  title  deeds  buougbt  in  aiircl  de^ 
posited  for  safe  custody  (  and^that,  if  necessary,  Anew 
•ommission  might  issue  for  the  purpose ''  before  ra^i* 
tioned. 


\* 


I  •  • 


This  cause  now  came  on  to  be  heard,  before  the 
Lord  Chancellor,  aa  an  original  cause. 


ISS9. 


Dillon 
Oopphf^ 


It  appeared  in  evidence^  on  the  part  of  the  Plaintiffs, 
that  the  mode  of  legal  transfer  of  £a^  Indim  stock  was 
as  follows :  -^  By  the  JBcu^  India  charter,  5tb  of  Sep^ 
tember  10  W.  8^  pursuant  to  a  power  in  the  act  9  & 
\OW.S.  c.  44.  s.  70.,  it  was  provided  that  the  method 
of  making  assignments  (EUid  transfers  of  East  India  stock 
should  be  by  an  entry  in  the  books,  in  i&  particttlei^ 
form,  or  by  attorney  authorised  by  writing  sealed  and 
attested  by  two  witnesses ;  and  that  no  other  way  oi' 
method  should  be  good  or  available  to-  convey  tKe  m* 
terest  of  the  party  transferring  or  ordering  Ae  same  to 
be  transferred. 


■ .  #»  • 
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It  appeared  also  that  the  Globe  shares  (the  company 
not  being  incorporated)  were  transferable  by  indenture 
executed  at  the  office  of  the  company,  in  a  particular 
form,  according  to  the  deed  of  settlement  of  the  com- 
pany. 

It  also  appeared  in  evidence)  on  the  part  of  the  Plain- 
tifi,  that  on  the  17th  of  August  1831,  (a  week  before  the 
date  of  the  deed,)  the  intestate  wrote  to  a  professional 
friend,  Mn  Jbr£2,  a  letter,  which,  after  stating  that  he  had 
destroyed  his  will,  and  requesting  to  be  furnished  with 
certain  special  clauses  which  it  had  contained,  '^  (or  an 
attorney  here  whom  I  am  about  to  consult  in  framing  a 
will,  and  which  now  I  wish  not  to  delay,"  proceeded  as 
follows:  — **  My  successors,  I  fear,  will  not  be  very 
friendly ;  and  though  I  am  told  one  third  would  be  en- 
gulphed,  I  still  would  like,  as  I  read  of  a  case  about 
twelve  months  ago,  to  put  the  whole  into  Chancery 
(reformed).  In  two  cases,  I  now  propose  deeds  of  gift, 
in  my  own  retaining,  for  present  caution." 


Mr.  EvanSf  a  solicitor  of  Baih^  stated  in  evidence,  on 
behalf  of  the  Defendants,  that  in  August  1831,  Mr. 
PlurOf  by  letter,  requested  his  attendance  to  take  in- 
structions for  a  deed  of  gift;  that  he  accordingly  waited 
on  Mr.  Plura^  who  then  informed  him  he  had  made  no 
settlement  on  the  marriage  of  Mr.  and  Mrs.  Coppin^  and 
that  he  was  anxious  to  make  an  immediate  provision 
for  them  and  their  children,  for  that,  if  he  did  not,  they 
would  be  without  any;  that  Plura  then  gave  him  in- 
structions to  prepare  a  deed  of  settlement  of  a  house 
and  appurtenances.  No.  7.  QueerCs  Parade^  Baih^  and 
of  1904/.  15^.  Sd.  East  India  stock,  and  thirteen  shares 
in  tlie  Globe  Company,  upon  such  trusts  and  for  such 
purposes  as  were  set  forth  in  the  deed  of  the  25th  of 
August  1881 :  That  the  deeds  were  accordingly  drawn 

and 
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Mr.  Evansj  in  his  evidence)  also  stated  that  he  knew 
the  wishes  of  Plura  respecting  the  property  comprised 
in  the  deeds^  and  he  and  Pluroj  as  he  yenlj  beli^ed, 
thought  and  intended  the  deeds  to  be  valid  and  efi^oal 
to  settle  the  property  in  manner  therein  mentional.  '     ' 

Mrs.  Desorii  the  other  attesting  witness,  gave  similar 
evidence  as  to  the  circumstances  attending  the  ex^u- 
tion  of  the  deeds,  and  she  also  stated  that  after  the 
deeds  had  been  executed  and  attested,  he,  IHurOj  folded 
them  up  and  put  them  away  in  his  iron  chest;  and 
that  the  intestate,  Pbtrih  many  times  after  the  ex^n- 

VoL.IV.  Xx  •  tid^ 
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and  prepared  by  Mr.  Eoans;  and  that  the  intestate,  during  1 8S9. 
their  preparation,  expressed  much  anxiety  to  have  them 
perfected:  That  on  the  25th  of  Augusi  IBS ly  he  at- 
tended Mr.  Plura  with  the  two  deeds  for  his  execution, 
and  when  they  were  approved,  he  called  up  his  house- 
keeper, Mrs.  DesoHj  to  see  him  execute  them ;  and  that 
Mr.  Plura  then  explained  to  Mrs. D^soit  tha^  the  deeds 
were  a  settlement  on  Mr.  and  Mrs.  Copjdn  and  their 
children,  using  the  words,  *^  Now,  Mxh.'Desony  Tecollect 
what  you  are  going  to  sign;  it  is  my  deed  oTgift  on  Mr. 
and  Mrs.  Coppin  and  their  children,''  or  wohls  to  that 
effect :  That  Mr.  Plura  then  executed  the  deeds,  and 
expressed  himself,  *<  Thank  God,  this  is  now  off  my 
mind,''  and  expressed  much  satis&ction  in  having  pro- 
vided for  Mr.  Cdppifh  his  wife  and  faniily :  That  the 
deeds  were  executed  and  delivered  by  Mr«  Plura  ab- 
solutely and  irrevocably,  and,  when  executed  toad  at- 
tested, they  were  left  lying  on  the  table  at  which  Plura 
was  sitting,  and  on  which  he  had  executed  th&tiv'  < :      ^ 

The  execution  of  the  deeds  was  attested  by  Mr. 
Eoans  and  Mrs.  Deson.  >    " 
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18S9.  tion  of  the  deeds  of  setdement,  expressed  great  satisfiie- 
tion  to  ber  at  having  executed  them,  and  said  bow  gbd 
he  was  that  he  had  done  it,  as  in  case  any  thing  hap* 
pened  to  him  before  he  made  bis  will,  Coppin  and  bis 
wife  and  family,  would  be  destitute. 

Mr.  Sharpe  and  JAv.  BazalgeUeikfttiit  nainltfi. 

First,  the  deed  was  not  well  executed  and  delivered, 
so  as  to  operate  at  all.  It  is  not  necessary  to  decide,  in 
the  present  case,  whether,  if  a  deed  be  form^^lly  deli- 
vered with  apt  and  proper  words,  but  be  retained  by 
the  party  executing  it  in  his  own  possession,  that  re- 
tention will  prevent  the  operation  of  the  deed.  (Md 
dicta  seem  to  shew  that  it  would;  but  Doe  dem.  Gar- 
rums  v.  Knight  {a)  and  Exton  v.  Scott  {b)  seem  to  shew 
that,  if  the  delivery  of  the  deed  be  perfectly  unqualified, 
its  retention  by  the  grantor,  after  such  unqualified  de- 
livery, will  not  render  it  inoperative.  In  the  present 
instance,  it  is  quite  clear  from  Mr.  Plurals  letter  to  Mr. 
Fordy  and  from  the  envelope  in  which  the  deeds  were 
found,  that  the  delivery  was  a  qualified  delivery  only. 
Could  Mrs.  Coppin  in  the  lifetime  of  her  father  have 
compelled  him,  by  bill  in  equity,  to  deliver  the  deeds  to 
her?  Clearly  not.  This  question  is  put,  send  an- 
swered in  the  negative,  by  Sir  Anthony  tlcart  in  Uniadte 
V.  Giles,  (c) 

Secondly,  supposing  the  deed  to  have  been  well  ex- 
ecuted and  delivered,  and  to  have  been  sufficient  to  pass 
the  freehold  house,  still,  as  to  the  East  India  stock  and 
the  Globe  shares,  it  is  merely  a  contract ;  for  the  evidrace 
taken  in  the  cause  proves  that  the  property  in  such 

stock 

(a)  S  B.SfC.  671.  (c)  8  lfo%,  957, 

(6)  6  Sm,  31. 
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stocltand  shares  can  be  {Massed  rnify  by  derlain  formar 
lilies,  with  which  the  ted(tator  made  no  attempt  to 
comply; 

•  .■.«.■-•. 

A  contract  of  this  kind  amounts,  at  the  otmostf  to  a 
trust  executory,  which,  when  voluntary,  the  Court  never 
recognises ;  EUisonv.  ElHson  (a),  Antrobm  v*  SmiOi  (ft), 
Edwards  v.  Jcne$  (c\  CoUina&n  v^  Pattrick  {d)f  Finiescue 
V.  BarneH.{e)  The  only  question' is,  whether  an  ex- 
ception to  this  rule'  is  to  be  made  iti  camels  in  which  the 
foundation  of  the  deed  is  a  meritorious  consideration. 
No  such  exception  was  made  in[  Anttviusr.  Smiikj  which 
was  the  case  of  a  child,  or  in  Edwards  ▼•  JimeSf  which 
was  the  case  of  a  niece;  and  the  only  case  in  which  it 
has  been  made  a  ground  of  decision  is  BUis  y.'  Ntntn^  (g); 
but  not  only  is  that  case  unsupported  by  any  previous 
authority,' but  it  was,  in  substance,  overruled  by  Lord 
Pbmket  upon  a  rehearing  of  the  cause.  (£) '  Sir  E.  Sagden 
grounds  his  decision  in  Ellis  v.  Ntntmo  ixpM  the  ana^ 
logies  of  covenants  to  stand  seised  and  defective  ex- 
ecutions of  powers ;  but  the  reference  to  covenants  to 
stand  seised  proves  too  much,  as  any  relationship  in 
blood,  however  remote,  is  sufficient  to  support  such  a 
covenant  (i) ;  and  cases  of  supplying  defects  in  executions 
of  powers,  have  always  been  treated  as  excepted  cases, 
which  the  Court  will  not  follow  in  determining  other 
cases ;  Antrobus  v.  Smith*  (b)  One  objection  to  any  such 
distinction  as  that  founded  on  meritorious  consideration, 
is  the  difficulty  of  Refining  what  is  a  meritorious  con- 
sideration. .  . 


18S9. 


(a)  6  Vet,  656. 

\h)  12  Yes.  39. 

(c)  1  Mylne  4*  Oeoig^  S26. 

\d)  S  JTMSylSS. 

(e)  3  Mylne  4*  Keen^  36. 


If, 

{g)  LUnfd  4*  G.  Rep.  temp. 
SugdeiifSSSm 

(h)  See  HoUawa^  v.  Headmg- 
ton,  8  iShn.  894.. 

{i)SheppatdTmekti.Sil9  5l9. 
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I^  however,  the  deed  should  be  held  to  be  effectua. 
as  to  the  house,  that  property  must  be  brought  into 
hotchpot,  for  although  an  advancement  to  the  heir  may 
be  exempt  under  the  Statute  of  Distributions  (a)  from 
being  liable  to  be  brought  into  hotchpot,  yet  that  ex- 
emption does  not  extend  to  an  advancement  to  a  co- 
heiress, for  one  co-parcener  is  not  the  heir ;  Reading  ▼• 
BoysUm  (b) :  and  an  heir  in  borough  English  is  not  the 
heir  within  the  meaning  of  the  statute;  Lutnyche  v. 
Ijutmfche  (c),  Prait  v.  Pratt  ((2),  TMer  on  Executors,  (e) 

The  rule  requiruig  advancements  to  be  brought  into 
hotchpot  applies  to  property  of  every  descriptioOf 
whether  advanced  by  the  intestate  in  his  lifetime  or 
settled  by  him,  so  as  to  take  effect  after  his  death,  Ei- 
wards  V.  Freeman  {g) ;  and  not  only  the  life  interest  of 
the  daughter  or  other  person  advanced,  but  the  ab- 
solute property  must  be  brought  into  hotchpot,  Wn/' 
landy.  Weyland.{h) 

Mr.  Wigram  and  Mr.  Beavan^  for  Mr.  and  Mrs. 
Coppin. 

The  first  question  is,  whether  this  settlement  is  to  be 
treated  as  an  escrow ;  tind,  if  not,  then  will  arise  the 
question  as  to  the  effect  of  the  deeds  and  of  the  sub- 
sequent circumstances. 


It  has  been  established,  by  a  series  of  authorities,  that 
when  a  voluntary  deed  has  been  executed  and  delivered, 
neither  its  retainer  in  the  hands  of  the  settlor,  nor  the 
absence  of  communication  of  its  contents  to  the  cestui  que 

trusty 


(a)  22  &  25  Car.  2.  c.  10. 
lb)  1  SaOc.  242. 

(c)  Ca.  temp.  Talb.  276. 

(d)  2  Strange,  OSS. 


(e)  pp.37].  381. 
(g)  2  P.  W.  435. 

(A)  2  Aik.  632.;  see  p.  635. 
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trusij  will  invalidate  it  Thus  in  Barlow  v.  Heneage  {a)f 
a  Father  conveyed  an  estate  to  trustees  for  his  daughters, 
and  retained  possession  both  of  the  deed  and  of  the 
estate;  yet  the  deed  was  held  binding  on  binu  So,  in 
Lcufy  Hudson's  Case  (6)|  a  voluntary  deed,  giving  a  wife 
100/L  a  year  in  augmentation  of  her  dower^  was'kq>t 
in  the  possession  of  the  settlor,  and  was  afterwards  can- 
celled by  him ;  yet  it  was  held  effectual  at  law,  and  a 
bill  to  be  relieved  from  it  was  dismissed.  In  Clavering 
V.  Clavering  (c),  a  father  settled  an  estate  on  one  son  in 
1684,  on  another  son  in  1690,  and  *<he  never  delivered 
out  or  published  the  settlement,''  yet  a  bill  to  be  re- 
lieved against  the  first  settlement  was  dismissed  by  Lord 
Keeper  Wright.  In  Boughton  v.  Boisghton  (cf),  a  volun- 
tary deed  was  kept  by  the  maker ;  yet  Lord  Hardwicie 
held  it  valid,  and  acted  on  it.  So,  in  Sear  v.  jiskweU  (^), 
and  fVorrall  v.  Jacob  {g)f  voluntary  deeds,  though  re- 
tained in  the  settlor's  possession,  were  held  valid.  This 
point  was  fully  considered  by  the  Court  of  King's  Bench 
in  Doe  dem.  Gamons  v.  Knight  (h).  There,  fVynne^ 
an  attorney,  having  misapplied  monies  of  Gamons^  a 
client,  executed  a  mortgage  in  favour  of  Gamons^ 
and  delivered  it  over  to  his  (Wynnes)  sister;  and  the 
existence  of  the  mortgage  was  not  known  by  Gamons 
until  after  the  death  of  Wynne,  Mr.  Justice  BayUy^ 
in  delivering  the  judgment  of  the  court,  said,  **  Upon 
these  authorities  it  seems  to  me  that  where  an  in- 
strument is  formally  sealed  and  delivered,  and  there 
is  nothing  to  qualify  the  delivery  but  the  keeping  the 
deed  in  the  hands  of  the  executing  party,  nothing  to 
shew  he  did  not  intend  it  to  operate  immediately,  that 
it  is  a  valid  and  effectual  deed,  and  that  delivery  to  tlie 

party 


1889. 


(a)  Pre.  CA.  211. 
\b)  lb.  235. 
(c)  lb.  235. 
id)  1  Atktfnt^  625. 


(je)  3  Swan.  411.  ii. 

(g)  3  Mer.  256. ;  see  p.  870. 

(A)  5  Bam.  4rCr.  671. 
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party  wbo'b  to  take  byit,  or' to  aay  person  for  his  me, 
is  Dol  essential/^'  ThiS''  case -was  followed  by  the  Vice- 
Chanoellor,  in  BKtonY.Scoti{a)j  where  ^.yhaTing  reoeited 
monies  of  J9.,  privately,  and"  without  comnranicadon  Id 
JB.,  executed  a  mcMtgage  fiM*  them,  and  reta(hied  the  deed, 
and  though  d«i6  esListehoe  of  the  deed  Was  not  known  to 
B.  until  after  the  death  of  ^.,  yet  die  mcnrtgagewas  heM 
ndid.  Theae  Aodiorides  proves  therefore,  that  neither 
retainer  of  the  deed  nor  the  absence  of  conmianication 
of  the  conttots  to  the  eesUd  que  irusi{b)  affi?cts  its  Ta- 
lidity;  and  the  evidence  taken  in 'this  cause  shews  that 
the  intestate  (Mr*  Plura)  intended  thilt  the  deeds  should 
have,  and  believed  that  they  really  bad,  foil  and  effectual 
operadon. 


If,  then,  the  setdement  be  operadve^  it  follows  that,  as 
to  the  real  property,  the  legal  estate  baft  passed  to  the  De- 
fetidants,  and  this  Court  has  no  jurisdiction  to  interfere; 
the  Plaintiff's  remedy,  if  any,  being  by  acdon  at  law. 

As  to  the  personal  estate  comprised  in  the  setdement, 
there  are  many  grounds  on  which  the  Defendants  can 
sustain  their  right  to  it 

First,  the  deed  has  been  perfected  by  the  admini- 
stratrix. The  legal  interest  has  passed  to  the  Defendants, 
without  fraud  or  breach  of  trust,  but  in  pursuance  of 
the  direction  in  the  deed,  which  the  setdor  gave  to  his 
real  representatives,  ^^  to  do  all  acts,  deeds,  &c.,  for  the 
forther,  better,  and  more  effectually  rekiasing,  conveying^ 
&c.  the  premises/*  It  differs,  therefore,  widely  from  the 
cases  where  the  eeshd  que  trust  comes  to  this  Court  to 
have  his  title  perfected;  here  he  requires  no  aid,  and 
his  legal  tide  can  only  be  displaced  by  a  better  equity. 

Secondly, 

(a)  6  Simontf  51.  (3)  See  Bill  v.    Cureion,  2 

JM^flne  4"  Keen^  505* 
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Secondly)  the  words  <*  grant,  assign,''  Slc^  and  the  di- 
rection to  the  representatives  to  convey,  amount  to  a 
covenant  on  which  an  action  at  law  might  be  brought ; 
Deering  v.  Farrin^on  (a)  \  and  though  the  settlement  is 
by  deed-fxdl,  yetany^>arty  interested  in  it  may  maintain 
covenant  on  a  deed-^U;  Comyrfs  Digest^  tit.  Cove^ 
narU  (A  1.) ;  BoU^s  Abridgments  tit:  Covenant^  1  Salkeldj 
197*,  SMod.M.j  S  Keblcj  115.;  and  the  principle  is 
admitted,  arguendo^  in  5  Bariu  ^  Cr.  357*  It  matters  not 
that  the  settlement  is  voluntary ;  for,  at  law,  every  deed 
imports  a  consideration.  The  Defendants  are,  therefore, 
creditors  on  the  estate,  and  might  bring  an  action  against 
the  administratrix,  in  case  of  her  refusal  to  perfect  the  set- 
tlement; and  they  would  recover,  in  damages,  the  value 
of  the  personal  property  in  the  deed.  To  prevent  this 
circuity,  however,  the  Court  will  refuse  its  aid  to  take 
away  the  East  India  stock  and  Globe  shares  from  the 
Defendants,  and  thus  to  compel  the  administratrix  to 
be  guilty  of  a  tort^  for  which  she  would  be  liable  in 
damages  at  law;  Vernon  v.  Vernon {b)  and  Stephens  v. 
Trueman.{c)  In  Williamson  v.  Codrington{d)f  a  man 
made  a  voluntary  settlement  on  his  natural  children,  and 
bound  himself  to  warrant;  he  afterwards  sold  the  estate, 
yet  his  assets  were  held  liable  in  equity. 


1839. 


Thirdly,  though  by  the  East  India  Company's  charter 
the  stock  will  not  pass  by  deed,  yet,  like  other  things 
which  will  not  pass  by  deed,  it  may  pass  by  estoppel ; 
and  the  settlor  and  the  Hain tiffs  who  claim  under  him 
have  no  right  to  set  aside  the  transfer. 


Fourthly,  a  trust  has  been  well  created,  which  bound 
the  intestate  and  his  representatives.    In  Ex  parte  Pye  {e) 

a  les- 

(a)  \  Modern^  \\Z,  [d)  1  Fifi.  sen.  511. 

(3)  8  Teere  fViliiam^  594.  (e)  18  Ves.  140. 

(cj  1  Ves,  sen.  75. 
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1839.  a  testator  gave  anthority  to  paicbase  an  annuity  m 
trance  for  a  stranger:  the  annuity  was  pnrdiased  in 
the  testator's  name,  who  executed  a  power  of  attomqr 
to  transfer  it,  but  the  transfer  was  not  made  until  after 
the  testator's  death.  It  was  held  that  a  good  and  bind- 
ing decUuration  of  trust  had  been  made  of  the  annuity. 

Liastly,  if  the  settlement  be  an  imperfect  couTeyance, 
yet,  being  made  in  &vour  of  children  and  grandchildren, 
and  being  supported  by  a  **  moral  consideration,''  this 
Court,  so  far  from  destroying,  will,  if  necessary,  perfect 
it.  The  Court  has  been  in  the  constant  habit  of  loid- 
ing  its  aid  in  cases  of  defective  i^pointments  under 
powers ;  in  surrenders  of  copyholds.  Chapman  ▼•  Gfft- 
wii  (a),  Hale  v.  Ijamb  (6),  Modgers  v.  Marshall  (c) ;  and 
on  a  covenant  to  stand  seised,  in  favour  of  persons  com- 
ing within  the  *^  meritorious  consideration."  The  point 
was  admitted  by  the  Court  in  Qdnum  y.  Sarel  (d), 
where  it  is  said  ^*  a  court  of  equity  will  not  carry  into 
execution  a  voluntary  deed  without  either  a  valuable  or 
meritorious  consideration."  In  Wiseman  v.  Roper  {e)j 
afler  the  plaintiffs  marriage,  his  uncle,  the  defendant^ 
covenanted,  in  consideration  of  love  and  affection,  and 
to  regain  the  good  will  of  the  plaintiff's  father,  to  settle 
estates,  when  they  descended  on  him ;  and  the  Court  de- 
creed that  the  covenant  should  be  specifically  performed. 
InBofihamY.  Newcomb{g)  it  is  said,  **If  aman  makesa 
voluntary  conveyance,  and  there  be  a  defect  in  it,  so  as  it 
cannot  operate  at  law,  this  Court  will  not  decree  an  execo- 
tion  thereof;  but  sometimes  it  has  been  decreed  where  it 
is  intended  a  provision  for  younger  children."  In  Beard 
V.  Ntdthall  (A),  a  voluntary  bond  to  make  a  jointure  was 

decreed 

(a)  5  B.  C.  C.  229.  (e)  1  Ch.  Rep.  15S. 

{b)  2  Eden.  292.  {g)  2  Venir.  364. 

(c)  17  Vet.  294.  (A)  1  Ftfmow,  427. 

{d)  5  B.  C.  C.  12.,  and  1  Veu 
jun.  SO. 
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decreed  to  be  made  good  out  of  the  husband's  estate ; 
<*  for  an  agreement,  though  voluntary,  under  hand  and 
seal,  ought  to  be  decreed  by  the  Court*''  So  in  FothergM 
V.  FotkergiU  (a)  it  is  said,  **  Whenever  a  conveyance  is 
made  upon  a  good  consideration,  if  there  be  any  defect 
in  the  execution  of  it,  this  Court  hath  always  supplied 
the  defect.    It  has  further  been  held,  that  provisions  for 
wife,  children,  &c.  were  considerations  for  which  this 
Court  would  supply  such  defects.    In  Husband  v.  Pd' 
lard  (&),  a  father  was  decreed  specifically  to  perform  a 
covenant  contained  in  a  voluntary  settlement,  to  renew 
leaseholds  for  the  benefit  of  his  son,  a  volunteer.    In 
Waits  v.  Bullas  (c),  a  voluntary  conveyance  made  to 
a  brother  of  th^  half  blood,  but  which  was  defective 
at  law,  was  made  good  in  equity  against  the  heir ;  the 
Lord  Keeper  being  of  opinion  that  as  the  consideration 
of  blood  would,  at  common  law,  raise  a  use,  and  as, 
before  the  statute  of  27  Hen.  8.  such  ceshd  que  use  could 
have  compelled  an  execution  of  the  use  in  a  court  of 
equity,  so  would  this  imperfect  conveyance  raise  a  trust, 
in  respect  to  the  consideration  of  blood,  and  conse- 
quently ought  to  be  made  good  in  equity. 


1839. 


In  Sloane  v.  Cadf^an  {d)  it  was  held,  that  **  as  against 
a  party,  himself^  and  his  representatives,  a  voluntary  set- 
tlement is  binding,"  although  no  legal  interest  passed 
by  it ;  **  for,  where  a  trust  is  created,  no  consider- 
ation is  essential,  and  the  Court  will  execute  it,  though 
voluntary." 


In  Fortescue  v.  Bamett  {e)  a  voluntary  settlement,  by 
a  brother,  of  a  policy  of  assurance  on  his  sbter  and  her 

children, 


(a)  Freeman^  2S6. 

(b)  2  Peere  fVms.  467. 

(c)  1  Pcere  Wnu.  60. 


((/}  2  Sugd.  Vend.  Appx. p.660 
10th  ed. 
(tf)  S  JIfyke  4*  ^een,  86. 
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1 889.       chttdm^  was  held  imlid,  though  the  legal  iiiiefvst  fa  tfaa 
policy  tiever  passod. 

The  quebtioii  ro  this  cause  was  recently  raiaed  fa  the 
case  of  EUit'v.  Nimmo  (k),  and  it  was  there  distmctlf 
decidedy  after  foil  oonsiderationy  that  a  taari  tff  etjaitj 
would  decree  specific  performaiice  df  a  contract  in 
fiivour  of  children,  and  those  coining  withfa  the  coo- 
ttderatioa  of  blood«  (6) 

With  i:espect  to  the  question  of  hotchpot  a  co- 
parcener is  not  bound  to  bring  real  estate  into  hotchpot; 
for,  by  the  Statute  of  Distributiopsi  22  &  29  Qtr^2. 
e*  10«,  the  heir  is  specially  excepted;  and  coparceners 
form  but  one  heir ;  Littietofi^  SIS.  Under  the  custoai 
of  Landotif  on  which,  in  this  respect,  the  statute  was 
founded  (c),  heirs  and  coheirs  were  notliound  to  bring 
land  into  hotchpot;  G'lni  v.  JBtrA  (d) ;  nor  was  the  bieir 
in  gavelkind;  Lutayche  v«  LutrnfAe  {e)\  and  the  law  is 
so  stated  in  4  Burris  Ecc.  JLcem^  398.  *  In  this  case,  the 
{persons  who  take  the  real  and  personal  estate  are  dif* 
ferent ;  and  to  bring  the  land  into  hotchpot  would  have 
the  effect  either  of  giving  to  Miss  Gray^  who  is  not  one 
of  the  oorheirs,  a  share  in  the  lands,  or  of  giving  to  her 
broUier,  Francis  Delaval  Gray^  a  greater  share  of  the 
personal  estate  than  his  sister,  contrary  to  the  object  and 
spirit  of  the  statute,  which  was  to  create  an  eqoali^. 

The  life  estate  only  of  Mrs.  Ccppin  should  be  brought 
into  hotchpot,  and  the  interest  given  to  her  husband 
and  her  children  cannot  be  charged  against  her  in  die 

distribution 

(a)  1  L/.  4>  Goo.  lUp.  Temp,  tern  v.  Melhuuh^  Ambler^  S47.; 

Sugd.  353.  see  p.  S5J.  ^ 

(6)  See  also  7%ompton  v.  AU-         (c)  See  9Teere  Wnu.  556. 
feild^l  renMm,  40.;   Wright  v.  {d)  1  Vem.%\6. 

Wright  1  Ye9.  tea.  408.;  SaU        [e)  Cd,  temp.  Talbot,  216. 
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distributioii  of  the  intestate's  estate,  for  ^ this  is  not  like        1899. 

a  case  where  a  child  has  concurred  in  a  settlement,  in     ^^^T^^"^"^ 

Dillon 

which  case  the  whole  fund  settled  might  be  considered       ^  v. 
an  advancement  by  the  parent,  and  a  resettlement  of  it 
by  the  child. 

I  «  ■ 

Mr.  Biehards  and  Mr.  J.  Russell  appeared  for  the 
children  of  Mr.  and  Mrs.  Coppin. 

Mr.  Kemfon  Parker  appeared  for  Francis  Delaval 
Gray: 

Mr.  Tlnruy  and  Mr.  WQbraham  appeared  for  Eliza 
Maria  Gray. 

Mr.  Sharpcj  in  reply. 

The  circumstance  that  Mrs.  Coppin  has  now,  as  ad- 
ministratrix, clothed  herself  and  her  husband  with  the 
legal  title  to  the  East  India  stock  and  the  Globe  shares, 
is  no  ground  of  defence  whatever  to  the  plaintiflTs  claim ; 
for  the  question  raised  in  this  cause  is,  whether  that 
stock  and  those  shares  did  not,  at  the  time  of  the  in« 
testate's  death,  constitute  part  of  his  personal  estate  ; 
and,  if  they  did,  they  belong  to  those  who  were  then 
entitled  to  his  estate ;  and  no  act  of  the  administratrix 
in  her  own  favour  can  defeat  that  title. 

The  Defendants,  by  setting  up  the  deed  ,^against  the 
claim  of  the  parties  entitled  to  the  intestate's  estate,  put 
themselves  in  the  position  of  asking  the  Court  to  ex- 
ecute the  deed ;  and  the  question  which  the  Court  will 
now  consider  is,  whether  they  are  entitled  to  have  the 
deed  executed,  and[#  if  they  are  not,  the  Court  will  de- 
clare that  the  propisrty  forms,  part  of  the  intestate's 
estate. 

As 
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As  to  the  argument,  that  the  deed  amoants  to  a 
covenant  upon  which  an  action  at  law  might  be  main- 
tained, and,  therefore,  that  the  administratrix  was  jus- 
tified in  what  she  has  done,  it  may  be  observed,  that 
that  case  is  not  made  by  the  pleadings  in  thb  cause,  and 
that,  even  if  it  had  been  made,  it  would  have  had  no  ef- 
fect The  course  for  the  administratrix  to  have  taken  was 
to  treat  what  she  has  done  as  a  payment  made  in  her 
discharge ;  but  the  simple  answer  to  the  argument  is, 
that  the  words  of  the  deed  would  not  raise  a  covenant, 
for  a  covenant  cannot  be  raised  by  an  assignment,  in  a 
case  in  which,  as  here,  the  property  is  not  assignable  by 
deed.  The  authorities  on  this  subject  are  collected  in 
Piatt  on  Covenants,  {a)  Besides  this,  an  implied  covenant 
cannot  be  sued  on  without  consideration ;  Shubrick  v. 
Salmond  (b) ;  and  equity  has  never  acted  on  implied 
covenants ;  Saltern  v.  Melhuish.  {c)  If  this  argument 
were  good  here,  it  would  have  been  equally  good  in 
Colman  v.  Sarel  (d)^  which  was  an  assignment,  by  deed, 
of  stock,  or  in  Ellison  v.  Ellison,  {e) 


It  is  evident  that  the  main  reliance  of  the  Defendants 
is  upon  the  decision  in  the  case  of  ElUs  v.  Nimmo  ;  but, 
in  addition  to  what  has  been  already  said  upon  that 
decision,  it  may  be  observed  that  the  only  authorities  to 
which  it  refers  are  old  cases,  determined  before  the  law 
on  this  subject  was  settled ;  and,  with  respect  to  one  of 
them.  Watts  v.  BuUas  (g),  where  a  voluntary  conveyance 
to  a  brother  of  the  half  blood  was  made  good,  it  is  to 
be  remarked  that  Lord  Hardwicke  disputed  the  autho- 
rity of  that  case,  in  Goring  \.  Nash,  (h) 

As 


{a)  p.  50. 

(fi)  5  Burr.  1637.;  see  p.  1659. 
(c)  Ambler^  247. ;  see  p.  S51. 
{d)  5  B.  C.  C.  IS.    1  Fet.  Jan. 


(e)  6  Vet.  ess. 

(g)  I  P.  W.  60. 

(A)  5  Atk.  186.;  see  p.  189 
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As  to  the  question  of  hotchpoti  Civil  v.  Rich  {a)  does 
not  affect  the  cosei  for,  by  the  custom  of  London^  land 
is  never  brought  into  hotchpot,  either  as  against  co- 
heirs or  younger  children :  Cox  v.  Belitha  (6),  Tomh/ns 
y.  Ladbroke.  (c)  This  is  quite  contrary  to  the  Statute 
of  Distributions,  and  shews  that  no  decision  as  to  the 
custom  of  London' CBiXi  affect  a  case  under  the  statute. 
Where  property  is  settled  on  a  child,  her  husband  and 
children,  the  whole  must  be  brought  into  hotchpot; 
Wet/land  v.  Weyland{d);  and  it  is  immaterial  whether 
the. settlement  is  made  before  or  after  marriage. 

iT/ie  Lord  Chancellor. 

You  must  carry  your  proposition  to  this  extent,  that 
if  a  father  settles  property  on  a  grandchild,  and  the 
child  gets  nothing,  yet  the  child  must  account  for  it] 

As  regards  the  real  estate,  the  Plaintiffs  are  entitled 
to  have,  the  deed  delivered  up  to  be  cancelled. 
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The  Lord  Chancellor. 

If  I  should  be  of  opinion  that  the  deed  is  inoperative 
as  to  the  stock  and  shares,  it  will  then  remain  to  be  con- 
sidered whether  it  is  inoperative  as  to  the  real  estate : 
this  is  a  mere  question  of  law,  and  I  do  not  see  how  I 
can  order  the  deed  to  be  delivered  up  on  the  ground 
that  it  is  inoperative  at  law.  It  seems  that  the  question 
of  hotchpot  may  be  determined  in  the  other  suit. 


The  Lord  Chancellor. 

The  only  parts  of  this  case  upon  which  I  can  make  a 
decree,  are  the  tide  to  the  East  India  stock  and  the 

shares 

(a)  1  Fern,  S16.  (c)  S  Ves.  sen.  591. 

(b)  2  P.  W.  871. ;  Toiler^  596.         [d)  2  Atk.  632.;  see  p.  635. 
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1839/  shares  in  the  Globe  Insunmee  Company.  Tlie  tide  to 
die  freeh<rfd  property  is  a  question  purely  at  law,  and 
the  point  as  to  hotchpot  not  only  depends  upon  thtt 
title,  but  can  only  be  properly  raised  in  the  suit  for  the 
adminbtration  of  the  estate. 

On  examining  the  evidence,  I  think  it  snfficieni,  as  to 
the  nature  of  the  title  to  the  Easi  India  stock  aind  to  the 
Olcbe  shares,  to  enable  me  to  decide  the  questions 
which  have  arisen^  without  any  previous  inquiry.  In- 
deed, as  to  the  Easi  India  stock,  die  whcrfe  b  to  be 
found  in  the  act  of  parliament,  and  it  is  dear,  as  to 
both,  that  the  property  could  not  be  transferred  liy  the 
mere  operation  of  the  deed  of  the  95th  of  Axigua  18S1. 
As  to  both,  further  acts  were  necessaiy  to  transfix  the 
legal  estate  to  others.  Indeed,  as  to  the  Etut  India 
stock,  the  deed  recites  that  Phira  was  about  to  transfer 
it,  in  order  to  eiect  his  intendon.  The  deed  is  a  deed- 
poll  ;  and  there  is  no  evidence  of  its  having  ever  been 
out  of  his  possession,  or  that  the  daughter,  Mrs.  Cop' 
piuy  or  any  person  on  her  behalf,  was,  in  any  respect, 
party  to  the  transaction,  or  even  knew  of  any  such  deed 
having  been  executed.  It  professes  to  grant,  bargain, 
sell,  and  assign  the  stock  and  the  shares  to  Mi^  Coppn^ 
with  full  power,  in  the  name  of  PUtra  or  otherwise  and 
either  personally  or  by  attorney,  to  sqe  for,  recover, 
and  receive  such  part  of  the  premises  which  a  mere 
assignment  thereof  would  not  enable  her  or  them  to 
recover  or  receive ;  and  it  is  proved  that  a  mere  assign* 
ment  would  not  enable  her  to  receive  or  recover  either 
the  stock  or  the  shares.  Here  is  no  contract,  bat  a 
deed-poll,  professing  to  assign  pnqperty  incapable  of 
passing  by  such  assignment ;  and  the  quesdon  is,  whe- 
ther the  intended  donee  is  entided  to  the  assbtance  of 
this  Court  to  give  effect  to  this  imperfect  gift 

It 
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It  is  not  necessary  to  look  furtbert  for  tins  pt^jrpose, 
than  the  case  of  Anircbus  v«  Smith,  (a)  There,  the  gifl 
was  in  favour  of  a  child,  but  it  was  voluntary  and  im- 
perfect,, and  the  instrument  was  found,  jn  the.  fiuli^r'a 
possession.  I  believe  that  case  to  have  been  well  de- 
cided, and  nothing  which  has  since  occurred  a^brds  any 
reason  for  departing  from  the  principle  upon  which  it  is 
founded.  It  is  also  to  be  observed  in  this  case  that  the 
envelope  proves  that  the  father  did  not  intend  that  the 
instrument  should  operate  until  after  his  death,  though  it 
professes  to  be  an  immediate  assignment:  it  is  not,  there- 
fore,  to  be  presumed  that  he  ever  partial  with  the 
possession  of  it  It  was,  indeed,  argued  that  the  father 
had,  by  that  instrument,  made  himself  a  trustee  of  the 
property.  That  argument  was  attempted  iti  Adtrobus 
V.  Smith ;  but  it  failed,  as  it  necessarily  must  here. 
So  far  from  malcirig  himself  a  trustee  of  the  stock,  he 
itateSy  upoti  the  instrument,  his  intention  of  perfecting 
the  gift  by  k  transfer  of  the  stock,  and  endeavours  to 
provide  the  means'by  which  the  grantee  may  obtain  the 
legal  title.  The  distinction,  taken  by  Lord  Eldan^  be- 
tween such  xases  as  this  and  trusts  constituted,  has  been 
so  often  and  so  well  explained  by  him,  and  is  so  satis- 
factory, as  to  leave  no  room  for  this  argument  I  allude, 
particularly,  to  Ellison  v.  Ellison  {b)  and  Pulvertqft  v. 
Pulverto/i.  {c) 


18S9. 


It  was  then  said  that  this  instrument  would,  at  all 
events,  amount  to  a  covenant  If  that  were  sO)  the 
case  would  not  be  relieved  from  many  of  the  objections 
made  to  it,  and  it  would  be  open  to  the  case  referred  to 
of  Saltern  v.  Melhtdsh.  (d) 


I  must, 

(c)  urn. Si, 

id)  AnMer,  247.;  see  (i.  851. 
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^^^£*  I  musty'  for  these  reasons,  declare  that  the  deed  did 

DiLLoiT      "^^  operate,  so  as  to  affect  the  testator's  interest  hi  the 

^-  East  India  stock  and  the  Globe  shares,  and  that  they 

constitute  paitof  his  personal  estate  to  be  administered. 


See  Jefferyiy.  Jefferyt^  Crmg  ^  Pkiliipt,  158. 


Ig^Q  BETWEEN 

Ftb.  1. 5.     John  Talbot  and  Augusta  Talbot,  Infants,  by  their 

Next  Friend  Horace  St.  Paul  -  Plaintiffs ; . 

AND 

The  Right  Honourable  John  Earl  of  Shrewsbury, 

John  Wright,  William  Blount,  James  Hurtle 

Fisher,  Sir  Horace  David  Cholwell  St.  Paul 

Bart,    The    Honourable   Craven    Fitzhardinge 

Berkeley,  M.  P.,  and  Augusta  his  Wife^  formerly 

Augusta  Talbot,  Widow,  and  the  Rev.  Thomas 

Doyle  ....  Defmdants. 

AND  between 

The  Rev.  Thomas  Doyle  and  John  Talbot  and 

Augusta  Talbot,    Infants,    by  ^the  said  Thomas 

Doyle,    their    Testamentary    Guardian   and  Next 

Friend  ....  Plaintiffs; 

AND 

John  Wright,  William  Blount,  James  Hurtle 
Fisher  (when  he  shall  come  within  the  Jurisdiction 
of  this  Court),  The  Honourable  Craven  Fitzhar- 
dinge Berkeley,  M.  P.,  and  Augusta  Berkeley, 
his  Wife,  formerly  Augusta  Talbot,  Widow,  and 
the  Right  Honourable  John  Earl  of  Shrewsbury 

Defendants. 

AND   BETWEEN 

John  Talbot  and  Avgusta  Talbot,  In&nts,  by  their 
Next  Frieoid  Horace  St.  Paul  -  Plaintifi ; 

AND 
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AND  IS^O. 

The  Honourable  Craven  Fitzhardinge  Berkeley,    ^'^"V*^^ 
The  Honourable  Thomas  Morton  Fitzhardinge 
Berkeley^  and  George  Keates  Corfield 

Defendants. 

(By  Supplemental  Bill.) 

Fcbt  1*  5. 

nr^HE  infant  Plaintiffs,  John  Talbot  and  Augusta  Talbot,  Jurisdiction 
-■-    were  the  only  children  of  the  Honourable  George  tlt!>lSo\Mg 
Henry  Talbot,  deceased,  by  his  marriage  with  the  De-  the  powers  of 
fendant  Augusta  Berkeley,  formerly  Talbot.  The  Plain-  ^ardians.  ^ 

tiff  John  Talbot  was  born  on  the  18th  of  February  18S0,     T*'^  circum- 
-,_„.._-  _  „  ,  .         ,      ^  stance  that  it 

and  the  Flamtiff  Augusta  Talbot  was  born  on  the  6tb  of  wlil  be  more 

June  ISSl.  for  the  pecu- 

niary interest 
of  a  child  to 

At  the  time  of  Mr.  Talbot's  marriage,  he  professed  ^  oSeTeS- 
the  Roman  Catholic  faith,  while  his  intended  wife  was,  pus  faith  than 
as  she  afterwards  continued,  a  Protestant.    No  stipula-  will  not  inl 
tion,  however,  was  made  in  the  marriage  settlement,  or,  ^^^  ^^^  . 
as  far  as  appeared,  in  any  other  manner,  as  to  the  faith  lerfere  with 
in  which  the  children  of  the  marriage  should  be  edu-  education"* 

cated.  And,  semMe^ 

the  Court  will 
not  interfere 

By  a  separation  deed,  made  between  Mr.  and  Mrs.  ^i^*!  ^^^  ^'»- 

cretion  of  the 
Talbot  and  certain  other  persons,  on  the  2d  of  February  testamentary 

183S,  it  was,   amongst  other  things,  stipulated  ^hat  S^^'j^ljJ  *^' '^ 
Augusta  Talbot  should,  until  she  attained  her  tenth  year,  which  he  edu- 
reraain  under  the  sole  care  and  management  of  her  parttcularirif 
mother,  and  that  the  mother  should  have  the  liberty  of  that  faith  be 
seeing  her  son,  the  Plaintiff  John  Talbot,  at  all  reason-  ^hich  the 
able  times,  while  he  should  remain  with  his  father.  ward's  father 

professed. 

Mr.  George  Henry  Talbot  (the  father  of  the  infant 
Plaintiffs)  died  on  the  11th  of  June  1839,  having,  by 
his  will  dated  the  10th  of  June  1838,  appointed  the 
Rev.  Thomas  Doyle,  who  was  a  clergyman  of  the  Roman 

Vol,  IV,  Y  y  CathoUc 


6?4 


1840. 


Talbot 


V, 

The  Earl  of  . 

Sheewouey.  property 
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Catholic  Church,  the  sole  and  entire  guardian  of  his 
children,  the  infknt  Piaintifi^  and  bis*s<Jeexecttt6r,  and 
having  bequeathed  to  him  the  whole  of  fais  personal 


DOYLS 

V. 

WEiaaT. 


Under  the  will  of  Charles  Earl  of  Skreaaburyj  whose 
executors  the  Defendants  Wright^  Blount^  and  Fisher 
were,  the  infant  Plaintifis  were  entitled  to  two  sbois  of 
30,000/.  each,  contingently  upon  their  attaining  the  age 
of  twenty-one  years,  or,  as  to  the  female  infimt,  beng 
married,  subject  to  the  life  interest  of  their  mother  in  a 
sdm  of  500/.  per  annum,  part  of  the  indome  of  bne  of 
those  two  sums,  and  with  a  right  to  an'  allewanoe  far 
their  maintenance  and  education  during  their  minorities. 

The  Defendant  John  Earl  of  Shre^sbmy,  as  tesi- 
duary  legatee  of  the  testator  Ckarles  Earl  otSknwduryf 
would  be  entitled  to  the  sums  in  question,  if  neither  of 
the  iniant  I^aintiBs  lived  to  attain  a^  vested  interest  in 
them. 

Mr.  George  Henry  Talbot  had  been  entitled  to  a  fife 
interest  in  the  sums  in  question ;  and  the  bill  in  the 
second-mentioned  cause  alleged  that  certain  arrears  were 
due  to  him  at  his  death,  which  the  Plaintiff  Do^t  as 
his  executor,  claimed. 

The  general  object  of  both  suits  was  td  have  the 
trusts  of  the  will  of  the  testator  Charles  Earl  of  Shrem- 
bufy,  with  respect  to  the  two  sums  of  dO,OOOi/L,  par* 
formed,  under  the  decree  of  the  Court ;  but  the  second* 
mentioned  suit  asked  more  extensive  directions  than  the 
first. 


The  bill  in  the  first*mentioned  cause  (Tatbot  "f.  The 
Earl  qfShrembwy)  was  filed  on  the  25tb  of  Jt^  18SS^ 

and 
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and  the  lull   m  the  i$econd*mentioned  cause  {Dqj^  v.       1 840. 
JVrigki)  was  filed  on  the  21st  of  August  1889.  ^"tI^ 

m 
V* 

On  or  about  the  «8d  of  August  1889,  a  petition  in  |J|J^®b^^ 
the  first-menUoned  cause  was   presented  to  the  Lord       ]}oyLs 
Chancellor,  in  the  name  of  the  infants,  praying  that  v. 

the  Defendants  the  Earl  of  Skmoslmy  and  T%amas  ^^^^'^ 
Dcg^  might  be  restrained  from  taking  the  petitioners^ 
or  either  of  them,  out  of  the  jurisdiction^  and  that  the 
petitioners  might  be  permitled  to  reside  with  dieir 
mother  at  such  reasonable  and  proper  times  apd  periods 
as  to  the  Court  should  seem  meet,  and  more  particularly 
that  the  petitioner  John  Talbot  might  be  permitted  to 
visit  and  reside  with  his  mother ;  and,  if  it  should  be 
deemed  expedient  that  he  should  return  to  school,  then 
that  his  mother  might  be  permitted  to  visit  him,  and  to 
communicate  with  him,  at  all  convenient  times  and 
periods,  at  the  school  at  which  be  might  be  placed ;  and 
that  he  might  be  permitted  to  spend  his  holidays  with  his 
mother ;  and  that  the  inbnt  petitioner,  Augusta  Talbot^ 
might  remain  under  the  care,  and  control  of  her  mo- 
ther ;  and  that  it  might  be  referred  to  the  Master  to 
settle  a  scheme  for  the  future  education  of  the  peti- 
tioners, and  to  inquire  and  report  who  would  be  a  fit 
and  proper  person  to  superintend  their  education ;  and 
that  it  might  also  be  referred  to  the  Master  to  inquire 
and  state  what  would  be  a  proper  sum  to  be  allowed 
for  the  past  and  future  maintenance  of  the  petitioners, 
regard  being  had,  m  making  such  inquiries,  to  the  just 
claims  of  the  petitioners  to  visit  their  mother,  and 
reside  with  her  at  all  convenient  times,  atid  to  the 
necessity  of  cultivating  those  natural  feelings  of  aflec* 
tion  which  existed  between  the  petitioners  and  their 
mother,  and  regard  being  also  had  to  the  present  con-» 
dition  in  life  and  future  j^ospects  of  the  petitioners. 

Yy  2  On 


DOVLB 
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1840.  On  or  about  the  same  day  (the  23d  of  August  1839) 

a  petition  in  the  second-mentioned  cause  was  presented 
to  the  Lord  Chancellor,  by  the  Plaintiffs  in  that  cause, 

ShkJ^Iky.  P^y*"8  **^  ^^  *»*g^^  ^®  referred  to  the  Master  to  in- 
quire and  state  to  the  Court  of  what  the  fortune  of  the 
9.  infant  petitioners  consisted,  and  what  would  be  proper 

BIGHT.  ^  ^^  allowed  for  their  maintenance  and  education  re- 
spectively during  their  respective  minorities,  and  out  of 
what  funds ;  and  (the  petitioner  Dqt/le  consenting  thereto 
if  the  Court  should  think  fit)  that  the  petitioner  John 
Talbot  might  be  allowed,  accompanied  by  his  tutor,  to 
reside  with  the  Earl  of  Shrewsbuiy,  and  be  educated 
under  his  inspection,  but  under  the  direction  of  the 
petitioner  Doyle^  and  also,  accompanied  by  his  tutor,  to 
accompany  the  Earl  of  Sfirewsbury  when  he  should  visit 
the  Continent  of  Europe^  during  such  periods  and  on 
such  conditions  as  the  Court  should  think  proper ;  and 
that,  if  necessary,  it  might  be  referred  to  the  Master  to 
ascertain  and  state  whether  it  would  be  for  the  benefit  of 
the  petitioner  John  Talbot  that  he  should  be  allowed,  in 
company  with  his  tutor,  to  reside  with  the  Earl,  and  be 
educated  under  his  inspection,  but  under  the  direction 
of  the  petitioner  Thomas  Doyle^  and  to  accompany  the 
Earl  during  his  visits  on  the  Continent  of  Europe^  and 
during  what  period  and  on  what  conditions,  the  peti- 
tioner Doyle  consenting  thereto,  if  the  Court  should 
think  fit. 

These  two  petitions  were  heard  before  the  \nce- 
Chancellor  on  the  28th  of  August  1839,  when  lib 
Honor  pronounced  one  order  upon  both  of  them,  but 
that  order  was  not  drawn  up,  and  the  two  petitions 
were  reheard  before  the  Lord  Chancellor  on  the  7th  of 
September  1839,  and  upon  that  occasion  his  Lordship, 
after  hearing  counsel  for  all  parties,  except  Sir  Horace 

St. 


DoYts 
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&•  Paulf  pronounced  an  order,  which  was  not  drawn  up  XB4iO» 

at  the  time,  but  was  eventually  drawn  up  and  passed.  ^JT^'^''^^ 

This  order,  after  directing  (with  the  consent  of  the  De^  «• 

fendants  Wright,  Blount,  and  FisAer,)  that  certain  an-  ^^^i^l^^ 
nual  sums  should  be  paid  to  the  testamentary  guardian^ 

Doyle,  for  the  maintenance  of  the  infant  petitioners}  "V. 

proceeded  as  follows :  —  WaiaaT, 

^^  And  it  is  ordered  that  the  infant  PlaintiflP  John 
Talbot,  with  his  tutor,  be  allowed  to  reside  and  travel 
abroad  with  the  Defendant  Jb^n  Earl  o(  Shremsbwy ;  the 
said  last-named  Defendant,  by  hisf  counsel,  undertaking 
to  bring  the  said  infant  Plaintiff  back  within  the  juris* 
diction  of  this  Court,  on  or  before  the  1st  day  of  June 
1840,  or  at  such  other  time  as  this  Court  shall  direct: 
and  it  is  ordered  that  the  Defendant  Augusta  Berkeley 
be  at  liberty  to  visit  the  said  infant  Plaintiff  JbAn  Talbot 
at  the  residence  of  the  said  Defendant  John  Earl  of 
Shrewsbury,  or  elsewhere,  at  all  reasonable  times :  and  it 
is  ordered,  that  the  said  Defendants  John  Wright,  Wil* 
Ham  Blount,  and  Jaines  Hurtle  Fisher,  the  said  trustees, 
or  either  of  them,  do  pay  to  the  said  Defendant  Augusta 
Berkeley,  such  sum  or  sums  of  money  as  they  may  think 
reasonable  for  expenses  already  incurred,  or  to  be  here- 
after incurred  by  her  in  visiting  the  said  infant  Pluntiff 
John  Talbot:' 

The  remainder  of  the  order  provided  for  the  taxation 
and  payment  of  costs,  and  reserved  to  all  parties  liberty 
to  apply  to  the  Court  as  they  might  be  advised. 

This  order,  although  not  drawn  up  until  after  the  5th 
of  February  184-0,  was,  in  the  mean  time,  acted  upon  by 
the  Earl  of  Shrewsbury,  by  taking  the  infiuit  John  TaJhoi 
abroad. 

Yy  S  Mr. 


Wmi«BT. 
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1840*        *  Mr.  and  Mrs.  Berkeley  had  intKniMnrried  on  the  15tli 

TT^'^'^^^     of  August  1889^  bat  no  notioe  of  that  marriage  had  been 

V.  taken,  by  any  of  the  parties,  before  the  Lord  Cban- 

^Mimtuar*  ^^^""^  when  the  order  of  the  7th  of  September  was  pro- 

D  TLs       Dounced ;  and  Mr.  Dqt/le  afterwards  stated  that  be  did 

o.  not  become  aware  of  the  fact  of  ^e  marriage  until  the 

9th  of  September, 

On  the  ISth  tX  Janaary  184k),  Mr.  Dtjffe  presented  to 
the  Lord  Chancellor  a  petition  in  the  second!  jMnentioned 
cause .  {Doyle  V.  fVrigkt),  praying  that  the  Defendants 
Mr*  and  Mrs.  Berkeley  might  be  ordered  to  d^ver  op 
the  person  of  die  infant  Plaintiff  AnguOa  Talbot  to  the 
petitioner,  her  sole  testamentary  guardian. 

The  prayer  of  this  petition  was  supported  by  all^a- 
tions  and  affidatits,  including  one  affidavit  of  a  medical 
man,  tending  to  shew  that  the  petitioner  could  not  pro* 
perly  visit  the  infant  Augusta  Talbot  whilst  she  remained 
with  Mr.  and  Mrs.  Berkeley;  and  that  the  state  of  the 
iniant^s  health  was  not  such  as  to  form  any  objection  to 
her  being  removed  from  her  mother.  In  opposition  to 
the  petition^  affidavits  of  two  physicians,  who  had  at- 
tended the  in&nt,  stated  that  her  health  was  such  as  to 
render  a  mother's  attention  essential;  and  other  affidavits 
were  made,  which,  amongst  other  things,  stated  that  a 
Roman  Catholic  governess  had  been  provided  for  her. 

On  the  27th  of  January  1840,  a  petition  to  the  Lord 
Chancellor  was  presented,  in  the  three  suits,  in  the  name 
of  the  infant  Plaintifis,  praying  that  the  orders  of  the 
28th  of  August  18S9,  and  the  7th  of  September  1839 
might  be  discharged,  altered,  or  varied  as  to  his  Lord- 
ship might  seem  meet,  and  as  the  circumstances  in 
the  petition  stated  might  require;  and  that  it  might 
be  referred  to  the  Master  to'  settle  a  scheme  for  the 
♦  future 
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fbtDre  educatibn  of  the  petitioners,  r^ard  being  had, 
in  setding  such  scheme,  to  the  limitations  of  the  Act 
of  Parliament  stated'  in  the.  petition,  and  regard  being 
bad,  in  settling  the  scheme  for  the  education  of  the 
petitionen^  to  tfaeilelicate  state  of  health  of  the  petitioner 
Auguda  Talbot,  and  to  the  necessity  of  her  being  edu« 
tated  under  the  care  and  management  of  her  mother; 
and  that  it  might  be  referred  to  the  Master  to  inquire 
and  report  what  would  be  a  proper  sum  to  be  allowed 
for  the  past  and  future  maintenance  of  the  petitioners,  re- 
gard being  bad,  in  determining  the  amount  of  such  main- 
tenance^ to  the  present  condition  and  future  prospects 
in  life  of  the  petitioners,  and  to  the  state  of  health  of 
the  petitioner  Jugusta  Talbot ;  and  that  until  the  Master 
should  have  made  his  report,  the  petitioner  Augusta 
Talbot  might  be  permitted  to  reside  with  her  piother, 
and  that  all  necessary  directions  might  be  given  for  the 
payment  of  a  proper  sum  to  her  mother,  for  her  main- 
tenance and  education ;  and  that  until  the  Master  should 
make  his  report,  the  petitioner  John  Talbot  might  be 
permitted  an  unrestrained  intercourse  with  his  mother, 
and  might  be  allowed  to  visit  his  mother,  at  her  own 
residence,  at  reasonable  and  proper  times,  and  to  reside 
with  her  for  convenient  and  proper  periods. 


1840. 


Talbot 

The  Earl  of 
Sbbswbbuet. 

DOTUE 
WaiGHT. 


This  petition  was  grounded  not  only  upon  allegations 
tending  to  shew  that  Mrs.  Berkeley  had  not  been  al- 
lowed proper  access  to  her  son,  whilst  he  continued  in 
England,  after  the  order  of  the  7th  of  September  had 
been  pronounced,  but  also  upon  the  provisions  of  the 
Act  of  Parliament  next  mentioned. 


By  an  Act  of  Parliamentof  the  sixth  of  George  L,  inti- 
taled  '<  An  act  fei*  annexing  the  late  Duke  of  Sbrewsbwy's 
estate  to  the  earldom  q(  Shrewsbury,  and  confirming  Ctilr 
bert  Earl  of  Sirewburjfn  settlement  in  order  thereto,  and 

Y  y  4  for 


Doyle 
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1B40.       for  other  purposes  therein  mentioned;'*  it  was  enacted 
^1ir^^^^^^     that  certain  larire  estates  therein  mentioned  should,  after 

Talbot  °  , 

V,  failure  of  the  issue  male  of  certain  persons,  stand  limited 

The  Earl  of   ^  ^^  ^^^  ^f  ^^jj  ^^^  every  person  and  persons  being 

issue  male  of  the  body  of  John^  first  Earl  of  Skr€asbwyj 
v.  to  whom  the  tide,  honour,  and  dignity  of  Earl  of  SkraU' 

Whioht.  Jj^  should,  by  virtue  of  the  letters  patent  of  the  cre- 
ation of  the  earldom,  descend  and  come,  severally  and 
successively,  one  after  another  as  they  and  every  of  them 
should  succeed  to  and  inherit  the  earldom,  and  of  the 
several  and  respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  person  and  persons  issuing^  to  at- 
tend and  wait  upon  the  said  earldom,  and  to  be  annexed 
to  and  descend  with  the  same ;  and  it  was  enacted  that 
neither  any  person  nor  the  heirs  male  of  the  body  of  aoy 
person  to  whom  any  estate  of  inheritance  in  the  estates 
should  come  by  force  of  the  Act  of  Ftoliament^  should 
alienate  any  part  of  the  estates,  or  do  any  act  to  the 
disherison  of  the  heirs  inheritable,  or  persons  entitled 
in  remainder  by  virtue  of  the  Act :  provided  always,  that 
no  person  nor  the  heirs  male  of  the  body  of  any  person 
to  whom  any  estate  of  inheritance  should  come  by  foice 
of  the  Act  of  Parliament,  who  should,  within  six  months 
after  attaining  the  age  of  eighteen  years,  take  the  oaths 
appointed  to  be  taken,  instead  of  the  oaths  of  supremacy 
and  allegiance  by  the  act  of  the  first  William  and  Mayj 
intituled  ^<  An  act  for  the  abrogating  the  oaths  of  su- 
premacy and  allegiance,  and  appointing  other  oaths;" 
and  also  subscribe  the  declaration  set  down  and  ex- 
pressed in  an  Act  of  Parliament,  made  in  the  thirteenth 
Charles  II.  intituled  ^^  An  Act  for  the  more  effectually  pre- 
serving the  King's  person  and  government,  by  disabling 
Papists  from  sitting  in  either  House  of  Parliament,"  to 
be  by  him  or  them  made,  repeated,  and  subscribed  in 
the  Courts  of  Chancery  or  King's  Bench  or  Quarter 
Sessions  of  the  county  where  he  or  they  should  reside^ 

and 
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and  who  should  from  thenceforth  continue  a  Protestant 
until  he  or  they  attained  the  age  of  twen^-one  years, 
should,  after  he  or  they  should  attain  the  said  age,  and 
while  he  or  they  continued  a  Protestant,  be  disabled 
from  aliening  the  estates,  but  might  alien  the  same  as 
freely  and  absolutely  as  if  the  Act  had  never  been  made. 

The  Act  of  Parliament  gave  to  the  persons  who 
should  succeed  to  the  estates  under  the  limitations 
therein  contained  powers  of  creating  various  charges, 
and  of  leasing,  for  three  lives  or  twenty*one  years,  or 
for  any  term  determinable  on  three  lives,  at  the  usual 
and  accustomed  rents. 

The  petiUon  stated  that  the  present  Earl  of  Shrews-^ 
bury  held  the  estates  mentioned  in  the  Act  of  Parlia- 
ment, under  the  limitations  therein  contained,  and  that 
he  had  no  issue  male,  and  that  in  the  event  of  dying 
without  such  issue,  the  infant  petitioner,  John  Talbot^ 
would  succeed  to  the  title,  and  would  also  succeed, 
under  the  Act  of  Parliament,  to  the  estates  before  men- 
tioned; that  it  would  be  for  the  pecuniary  interest  of 
the  infant  petitioner,  John  Talbot^  that  he  should  be- 
come a  Protestant  at  the  age  mentioned  in  the  Act  of 
Parliament,  and  should  afterwards  continue  a  Pro- 
testant ;  but  that  the  Defendants  Doyle  and  the  Earl  of 
Shrewsbun/j  under  whose  exclusive  power  and  control 
the  petitioner  was  now  placed,  were  bound  by  the  obliga- 
tions of  conscience,  as  members  of  the  Roman  Catholic 
persuasion,  and  were  fully  determined,  to  educate  the 
petitioner  in  the  religious  tenets  of  the  Church  of 
Borne. 


1840. 


Talbot 

r. 

The  Earl  of 

Shuwsbuby. 

DOYLK 

V. 

Weight. 


The  petition  was  supported  by  affidavits,  which, 
amongst  other  things,  verified  the  statements  made  in  the 
petition  with  respect  to  Mrs.  Berkelet^s  not  having  been 

allowed 
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1840.  aHowod  to  have  proper  access  Id  ber  son^  mid  by  ne- 

^"fP^'^^*^  dical  affidavits  stating  that  it  was  essential  to  the  feoMle 

9.  inftuit*s  heialtii  that  Ae  shookl  bare  the  benefit  of  ber 

SvJ^m.  inotbert  care  and  attention- 

DOTLB 

9.  •  Both  petitions  came  on  to  be  beafd  tc^etber. 


WmieaT. 


Mr.  WakefiM,  Mr.  W^p^am^  and  Mr.  BagAttaoe,  ap- 
peared in  support  of  Mr.  lknfl^%  petition. 

...  _    .  ^ 

Sir  CU  tVetherril  and  Mr.  G.  A.  Young,  in  support  of 
the  petition  presented  in  die  names  of  the  infiintS)  con- 
tended, that  regard  being  had  to  the  Act  of  ParKameni 
before  mentioned,  the  infant,  John  Talbot,  ought  to  be 
so  ediicated  as  that  he  shoold,  at  the  age  of  eigfateen,  be 
sufficiently  informed  to  be  able  to  decide  whether  he 
would  declare  himself  a  Protestant  or  a  Roman  Catholic 
They  referred  to  DiOom  v.  Parker  {a),  fVUson  ▼.  Lord 
John  Tawnshend  {b\  Duke  ttf  Beaufort  v*  Berty  (c), 
Eyre  V.  Countess  of  Shaftesbury  {d),  Pomei  v.  Ckaver  {e}, 
Lffons  v»  Blenkm  (g).  Anon,  {h) 

Mr.  Eichards  appeared  for  Bfr.  and  Mrs.  Berkeley. 

The  Lo&D  Chancslmiu 

There  are  two  questions  which  I  am  called  on  to 
decide;  and  I  have  formed  an  opinion  so  clearly  upon 
each,  that  I  think  it  quite  unnecessary  to  take  any  fur- 
ther time  to  consider  my  decision.  * 

The  first  question  is  as  to  the  immtediate  custody  of 
the  female  infant,  and  is  entirely  unconnected  with  any 

question 

(a)  1  8wttnii.5S9.  (e)  9  Bro,  C  C.  499.;  see 

(b)  9  r«i.  JSP.  6i^^.  p.  5Q9. 

(c)  1  P,  W.  703.  (g)  Jacob,  845. 

(d)  3  P.  W.  109.  (k)  Jaeob,9S4. a.  964.  n. 
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quwtiod  nosed  as  tor  the  education  of  the  boy,  and  is 
tMifiaed  within  very  narrow  limits.  When  the  case  was 
before  me  in  the  autumn,  I  had  considerable  reason  to 
believe  that  there  was  much  misapprehension  in  the 
fflind  of  the  mother  as  to  her  rights  as  mother ;  and  I 
thought  it  necessary  to  explain  that,  in  point  of  law,  she 
had  ho  right  to  control  the  power  of  the  testamentary 
guardian.  It  is  {Proper  that  mothers  of  children  thus 
(Bircutestanced  should  know  that  they  have  no  right,  as 
such,  to  interfere  with  testamentary  guardians,  and  if, 
under  the  peculiar  cilx!umstances,  I  think  it  proper  now 
to  leave  the  child  in  the  custody  of  the  mother,  it  is 
not  in  respect  of  right  in  that  mother,  but  it  is  in  con- 
sequence of  that  power  which  the  Court  has  of  con- 
trolling the  power  of  testamentary  guardians.  It  is  not 
necessary  for  me  to  lay  down  any  particular  rules  for 
the  exercise  of  this  power  by  the  Court,  because  I  am 
now  considering  what  is  proper  to  be  done  upon  an  ap- 
plication made  by  the  testamentary  guardian  himself; 
and  there  can  be  no  doubt  that,  upon  such  an  applica^ 
tion,  the  Court  will  consider  that  its  aid  should  be 
aflbrded. 


18*(J. 


Talbot 

ft. 

The  Earl  of 

Sbiewsbdet. 

DoYtx 
WiMriT. 


Now  I  have  first  to  consider  the  age  of  the  child ; 
that  age  is  represented  as  between  eight  and  nine  years, 
an  1^  at  which  much  cannot  be '  apprehended  from 
leaving  a  child  in  the  care  of  'a  mother  not  of  the  same 
faith,  particularly  when  a  governess  has  been  provided 
for  the  child  of  the  same  faith  as  the  father.  I  find  not 
only  the  age,  but  a  very  strong  preponderance  of  me- 
dical testimony,  that  the  child  is  of  very  weak  consti- 
ttition,  and  though  not  afflicted  with  any  dangerous 
disease,  jret  that  there  Is  a  considerable  tendency  to 
dangerous  disease.  Then  I  have  also  an  act  of  the 
father,  which,  though  not  binding,  is  entitled  to  the 
greatest  attentiouy  as  being  evidence  of  his  desire  that 

the 
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1840.       the  female  infant  should  remain  with  her  mother  mitil 
she  should  have  attained  a  certain  age,  and  of  his  con- 
V.  fidence  that  that  would  not  be  abused ;  and  that  period 

S  Ew  BURY  ^  ^^^  y^^  arrived,  I  rely  upon  that  as  evidence  of  the 
confidence  he  felt  that  the  child  might,  up  to  that  age, 
remain  in  the  custody  of  the  mother,  and  that  she  would 
pay  that  attention  to  the  education  and  health  of  the 
child  which  he  desired.  As  to  that,  the  testamentary 
guardian  (Mr.  Doyle)  thinks  that  there  should  be  an 
alteration ;  but  I  have  a  right  to  look  at  the  opinions  of 
that  gentleman  himself;  for  I  know  that,  when  be  first 
took  upon  himself  to  interfere,  he  did  not  think  it 
necessary  to  take  the  child  out  of  the  mother's  care.  If, 
therefore,  he  was  of  that  opinion  in  September^  I  most 
assume  that  he  saw  nothing  in  the  religious  education 
or  care  of  the  child  which  was  a  reason  for  interfering. 

It  is  perfectly  clear  that  since  that  time  the  event  has 
taken  place  —  it  had  indeed  taken  place  before,  bat 
was  not  known  to  me,  and  I  believe  not  known  to  him 
—  that  the  mother  has  since  contracted  marriage;  but 
there  is  nothing  to  shew  that  any  thing  is  likely  to  result 
from  that  circumstance,  to  prevent  the  child  being  as 
properly  attended  to  as  before. 

I  think,  therefore,  that,  under  the  present  circum- 
stances, the  removal  of  the  child  is  not  expedient.  I 
say  nothing  as  to  what  my  opinion  might  be  upon  any 
complaint  which  might  be  hereafter  made,  either  as  to 
education  or  otherwise ;  and  in  now  refusing  to  make 
the  order,  I  must  state,  that  in  leaving  the  child  in  the 
care  of  the  mother,  I  do  not  supersede  the  authority  of 
the  guardian.  The  guardian  is  responsible  to  this 
Court  for  the  care  of  the  child,  and  he  must,  therefore, 
have  free  access  to  the  child,  and  must  be  considered  as 
having  the  custody  of  the  child,  subject  only  to  such 

restriction 
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restriction  as  this  Court  imposes.    I  think  the  best  way 
will  be  to  direct  that  petition  to  stand  over. 


1840. 


Talbot 


V, 

Now  with  regard  to  the  other  petition,  these  consi-   Shmwbbuby, 


derations  have  no  application  whatever. 

The  first  question  is  whether,  there  is  any  thing 
before  me  to  shew  that  the  testamentary  guardian  of  the 
boy  has  not  duly  executed  the  duties  of  that  office. 
Now,  as  to  that,  nothing  is  stated,  except  that  he  has 
more  or  less  consulted  the  wishes  of  the  uncle  of  the 
boy.  No  complaint  is  made  as  to  the  manner  in  which 
the  boy  has  been  brought  up  and  educated.  Consider 
the  situation  of  this  child  with  respect  to  Lord  Sirews^ 
hwry.  He  is  not  only  his  nephew,  but  he  is  the  pre- 
sumptive heir  not  only  to  Lord  Shrewsburjfs  entailed 
estates,  but  also  to  all  the  other  possessions  Lord 
Shrewsbury  may  at  present  enjoy.  Is  it  not  according 
to  the  usual  practice  of  the  world  that  the  expectant 
heir  should  be  brought  up  with  the  person  from  whom 
he  expects  so  much ;  that,  as  far  as  possible,  he  should 
be  treated  as  the  son  of  tliat  person,  and  should  look  up 
to  that  person  as  his  father  ?  When  I  say  this,  I  bear 
in  mind  that  there  is  not  a  suspicion  as  to  the  mode 
in  which  the  child  is  treated;  and  it  was  stated  to 
me  in  the  autumn,  that  it  was  the  intention  of  Lord 
Shrewsbury  to  take  with  him  a  tutor  for  the  boy.  So 
far  from  Mr.  Doyle  having  done  any  thing  inconsistent 
with  his  duty,  it  is  the  course  which,  of  all  others,  I 
should  have  expected  him  to  adopt. 


Doyle 

W&IGHT. 


No  reason  is  stated  why  the  boy  should  be  removed 
from  school  or  remain  at  school;  but  the  Court  will 
not,  without  a  case  made,  interfere  with  the  manner  in 
which  the  testamentary  guardian  exercises  his  authority. 
Primd  fadey  he  has  a  right  to  the  possession  of  both 

children. 
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1840. 


Talbot 

V. 

The  Earl  of 
SaEivaBiwr. 

DOYLS 
V, 

Wrmht. 


diildren.  He  has  tt  right  to  exercbe  hiS'diBcn^ioii.  fib 
has  exercised  his  discrietioiit  for  the  fmsent.^  •  He  tbiidcs 
it  more  for  the  benefit  of  the  child  that  he  should  be  re- 
moved from  sdiool,  and  placed  in  the  bouse  of  his  nude. 

Then  the  question  is,  whether  that  peculiar  circum- 
stance which  has  been  the  subject  of  so  much  discu^qion 
is  to  regulate  the  mode  of  the  boy's  religious.  educatioD. 
It  is  .  said  there  are  circumstapces  of  pecuniairy  benefit 
and  property  which  ought  to  induce  this  Court  to  edu* 
cate  him  in  a  manner  which,  if  it  were  my  du^  to 
interfere,  I  should  find  it  Tiery  difficult  to  prescribe. 
In  the  first  place,  I  find  this  child  bom  of  a  Roman 
Catholic  fisither,  who,  though  he  married  a  Protestant 
lady,  did  not,  on  that  marriage,  enter  into  any  stipulation 
as  to  the  faith  in  which  his  children  should  be  brought 
up.  I  find  the  father,  who  had  the  power  of  regO' 
lating  the  method  of  bringing  up  his  duldr^iy  and  erf* 
extending  that  power  after  his  death,  appointing,  as 
testamentary  guardian,  a  clergyman  of  the  Roman  Ca* 
tholic  church,  and  I  think  it  impossible  that  the  fioher 
could  more  distinctly  indicate  his  wishes  as  to  the  fiiith 
in  which  his  child  should  be  brought  up.  Although 
the  father  has  not  the  power  of  regulating,  after  his 
death,  the  faith  in  which  his  child  should  be  brought 
up,  the  Court  will  pay  great  attention  to  the  expres* 
sion  of  his  wishes,  and  he  can  exercise  that  power 
indirectly  by  appointing  a  guardian  of  that  faith.  When, 
therefore,  a  Roman  Catholic  father  appoints  a  Roman 
Catholic  guardian,  there  can  be  no  doubt  as  to  the 
father's  intention ;  and  if  I  were  to  interfere  with  the 
exercise  of  the  guardian's  discretion  as  to  the  &ith  in 
which  the  child  should  be  educated,  I  should  be  doing 
an  act  of  very  great  injustice.  Nothing  can  be  more 
dear  to  a  father  than  regulating  the  religious  education 
of  his  child ;  and  if  I  were  to  interfere  in  the  manner 
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which  is  desired,  I  should  adopi  a  course  to.  induce 
those  dissenting  from  the  established  cburdi  ta  suppose 
that  this  Court  would  interfere  to  control  the  educa« 
tion  of  their  children ;  for  if  i  w^e  to  do  it  for.  the 
purpose  of  the  supposed  pecuniary  interest  of  a  child* 
other  questions  might  come  befi>re  me  as  grounds  fcxr  a 
similar  interference.  Now,  Lord  EUon^  in  the  case, 
which  Sir  Charles  JVetherdl  has  referred  to  {a),  instead 
of  expressing  an  opinion  to  the  effect  for  which  Sir 
Charles  Wetherdl  contends,  appears  very  stron^y  to  have 
marked  a  distinction.  He  says,  that  the  law  is  now 
changed,  and  that  it  is  now  lawful  to  educate  a  child  in 
the  Roman  Catholic  faith;  and  when  he  speaks  of 
former  times,  he  speaks  of  times  when*  the  Tain  at* 
tempt  was  made  to  influence  the  rdigion  of  fiunilies  by 
penal  statutes. 
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Now,  then,  if  that  be  so,  although  I  am  not  .now 
meaning  to  lay  down  any  rule  which  may  be  applicable 
to  extreme  cases,  following  the  examplie  of  the  wisest 
of  thosie  who  have  preceded  me,  and  confining  myself  to 
the  facts  of  the  case  before  me,  I  have  a  Roman  Catholic 
parent  appointing  a  Roman  Catholic  guardian,  and  I 
am  asked  to  inteirfere  with  that  guardian  upon  this 
ground,  namely,  that  by  an  Act  of  Parliamttit  of  George 
the  First,  the  son  will,  in  the  event  xif  Lord  Shreatsbury 
having  no  male  issue^  be  tenant  in  tail,  but  without 
power  of  alienation ;  but  that  Act  provides  that  if,  when 
the  child  attains  the  age  of  eighteen  years  and  a.half, 
he  shall  do  certain  acts  —  I  do  not  how  allude  to  the 
alteration  of  the  law,  because  it  is  not  necessary  — -  in- 
dicating that  he  professes  the  Roman  Catholic  fiuth, 
and  shall  continue  in  that  fiuth  until  twenty-one^  then 
that  fetter  shall  fiill  ofl^  and  he  shall  have  the  same 

power 

(a)  ilfiOfi.  Joe,  254.  n.  364.  n. 
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power"  as  any  other  person  who  is  tenant  in  tail  of  an 
estate ;  and  I  am  asked,  on  the  ground  of  the  supposed 
privilq^e  the  child  will  have  as  a  Protestant,  to  interfere 
with  the  testamentary  guardian  in  the  child's  education. 

Now  the  first  question  is,  whether  any  pecuniary  be« 
nefit  will  induce  the  Court  to  interfere  with  that  course 
of  education  which  the  father  has  pointed  out.  If  the 
Court  were  ever  to  exercise  that  discretion,  it  would  be 
very  difficult  to  say  what  was  to  be  the  extent  of  pe* 
cuniary  benefit  which  should  require  the  Court's  inter- 
ference —  what  was  to  be  the  price  of  the  child's  faith; 
It  would  be  fraught  with  extreme  danger ;  for  if  it  is 
applicable  to  one  description  of  Christians,  it  is  appli- 
cable to  another.  It  is  sufficient,  for  the  present  pur- 
pose, to  say,  that,  in  my  opinion,  this  case  does  not  even 
raise  the  question ;  for  this  child  will  be  as  well  ofi^  as 
tenant  in  tail  without  the  power  of  alienation,  as  he 
would  be  if  he  bad  that  power ;  and,  generally  speaking, 
persons  providing  for  their  ofispring  are  desirous  of 
fettering  their  power  of  alienation  as  much  as  possible. 
I  am  not  so  sure  that  it  would  be  for  his  benefit  that  he 
should  be  brought  up  a  Protestant.  I  know  that  Lord 
Shrewsbury  has  powers  of  charging  this  estate,  and  also 
large  possessions  of  his  own  ;  and  this  child  is  living  with 
him  as  his  expectant  heir.  I  find  Lord  Shrewsbury  has 
the  power  of  leasing  the  estates  at  the  old  rent  of  the  time 
of  George  the  First.  Taking  that  alone,  I  should,  in  all 
probability,  be  doing  the  greatest  possible  injury  to  the 
worldly  interest  of  the  child  by  doing  that  which  is  now 
asked,  namely,  by  taking  him  from  the  custody  of  his 
father's  testamentary  guardian,  and  educating  him  in  a 
religion  which,  looking  to  the  usual  feelings  of  human 
nature,  would  have  the  effect  of  alienating  him  from  the 
person  from  whom  he  has  the  greatest  expectations. 


I  wish 
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I  wish  to  guard,  however,  against  its  being  supposed 
that  the  religious  faith  H  which  this  child  is  to  be 
brought  up  is  to  be  a  matter  of  barter  in  this  Court. 

The  question  which  this  Court  is  asked  to  decide  is 
a  question  whether  the  boy  shall  be  brought  up  as  a 
Roman  Catholic  or  as  a  Protestant ;  because  it  is  quite 
impossible  that  a  child  can  be  so  educated  as  to  keep 
him  so  aloof  from  one  faith  or  the  other  as  to  enable  him, 
at  the  early  age  of  eighteen  years  and  a  half,  to  decide 
for  himself  which  he  will  then  adopt*  Every  one  must 
admit  that  it  would  be  the  most  fatal  thing  in  the  world 
for  a  child  not  to  have  a  religious  education ;  but  my 
opinion  is,  that,  in  the  present  case,  there  is  no  ground 
whatever  for  raising  any  question  before  me  upon  that 
subject 
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I  should  also  observe  diat  the  father,  when  he  ap- 
pointed a  Roman  Catholic  testamentary  guardian,  knew 
of  the  provisions  of  that  Act  of  Parliament  which  has 
been  referred  to. 


The  petition  was  dismissed  without  costs ;  Mr.  Wake- 
field  saying  that,  on  the  part  of  the  Respondents  to  the 
petition,  he  did  not  ask  for  costs. 


Vol.  IV. 
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18S9.  "■■■       ■    '  f  •   ■  V  *•■■-  '■■■''  ■ 

t^^  ,.•...•■     t     i    i,i      ..v.  Il«     «-      ••      '  ^J'-  •.  • 

-  ..  •  -  :  ' 

5S."  BURN  V.  CARVALHO. 

il.  ha?mg  TN  the  month  of  April  1896^  Antonio  Redro  Forttmato 
^nds  of  b!  carried  on  business)  «s  m  general  merdmiit,-  at  £mr- 

as  his  agent  at  j^Mrf,  and  Edward  Bum  and  Alexander  CaHander  Bmm 
and  booff  un-  Carried  on  business,  as  general  merdiants,  ill'  Lmdoni 
"^^^^l  .  "    under  the  firfh  of  James  Burt^mA  Cotfiptoy ;'  artd  Hr* 

to  (7.,  by  letter  *        * 

to  c.  promised  tunato  was  in  the  habit  of  inakii^tonsigimnctotis  or  gbdira 

£i%SJ  *>«•  «^'»  to  ^*»*^  *»  Cte>i*«'.ftgOb  M^'BAidi  fa*  bf 
a  subsequent  drawing  bills  of  exchange  upoti  Bego^  in  sfMi^f^Miion^^ 
did  direct  i?.  to  ^^^^  pTodoee  of  the  sale  of  the  goo&;^  iuw^'ifi^-^iras  af 

deli?er  over      the  habit  df  aCcepHnfir  ^oh  trills.    ^IWtiduad,  ■-  ifr  the 

the  ffoods  to 

D.  as  the         month  of  April  1826)  made  arrangements  with  iWitaod 

apent  of  C.  at  Q^^^  \^y  which  they  were  to  indorse  and  n»otiate  the 
tnat  port.  •'  "^         .  ,  .         .     r* .       ,    > 

Before  the  de-  bills  wbicb  he  shoMd  dMW  tkpotkB^itt  t^sp^  tit  iie 

g^ys,^a^^m-  consigranentsi  and  they  were  tOd«ldit*bil^  Wiethe 
mission  of  amoun^  and  he  watt^todraW  bpon  tbeilrfo^tlf.  .for- 
sued'^nst      lunatOy  having,  at  different  times,  between  the  Mtbof 

A.,  under  an     Nooember  1828  and  the  14th  of  March  1829,  made  coo- 
act  of  bank-        .  -n  t*  \  \  -  <«  > 
ruptcy  com-      signments  to  Rego  of  goods  to  the  amount  of  880(M^ 

wTtt^*^*'^  dre5;w  bills  of  exchange,  from  time  to  time,  upon  Jftgo^ 
on  its  way  to    in  respect  of  such  goods,  and  transmitt^  soch  bills  to 

gZlfyilvl  ^^  »"^  C^"  ^y  ^*^o°»  *«y=  ''W  mdome^  ^  ,nego- 

delivered  by  tiated.    Two  of  such  bills,  viz.  for  400t  and  500U  were 

ignorance  of  ^^^awn  on  the  29th  of  November  1828,  by  ForhtnatOj  and 

the  bank-  were  by  him  transmitted  to  Bum  and  Co.^  bv  whom 

ruptcy :  Held,     ,  .    ,  _        ,  .       ,      mt 

that  C,  had  a    they  were  mdorsed  and  negotiated.    They  credited  JFbr- 

^^St^'to'th  ^^^^^  ^^^^  ^^^  amounts,  and  he  drew  upon  them  in 
goods.  respect  of  those  amounts,  and  they  honoured  his  drafts. 

Other  bills  of  exchange,  for  sums  making,  together  with 
the  two  last  mentioned,  the  sum  of  S8002.,  were  sub- 
sequently drawn  in  the  same  manner,  and  indorsed  and 
negotiated  by  Bum  and  Ck>.,  who  credited  Fortunato  in 

>  -  kooMHit 


CASBS:  IK  CHAMCERV.  691 

HQCQQiit  with  their  amoupt^^  :  The  bUl  for  BOOl^  dated  on  1 839. 
the  99tb  of  Nooember  .1828,  was  presenled  to  iZtgb  for 
acceptaace  on  the  S5tb  oi  January  1^29^  and  was  1^1- 
bpnoured'  bjF  him;  and  on  the  17th  of  Fibnmry  18399 
the  bill  of.  the  same  date  for  40(ML  was  presented  t» 
BfgQ  for  aoceptanoe^  and.  was  also  dishonotired.  .'  Both 
bills  were^  howeveiv  aooepted, .  under  proteflt,  by  V*  JK 
Vogeler^  an  agent  of  Burti  and>Go^  al  BhAmu 

Oo  the  2Sd'Qf  Jifinr^  1889»jBiKni  and  €0^  reeled 
iptelligence  pf  ihe  refosalof  .S^go  lo  aei^  the;two'laiil- 
roepjtiQpe4  bjllh  <^d  they,  tbereupaotion  iht  same  day^ 
wrote  to  JPoffunuU^  a  lettert  ii>  the  foUowicfgrterms:  «-^ 
^*  Skfr^On  friday  last  we  negotiated  yonr'idiaft.te 
Bakia  at  84*^*»  and  we  carry,  the  same  to  your  cftdit  .in 
.5002.  ^,  It»  is  with  the  greatest  ^onoerii  we  hate  non^.  to 
infoiciiv  .yon  that  we  Mve  thia  4ay  received  «dvidea  bam 
BaJUf^  that  Mr.  Jndrt  ia^  Qmia  Be^  had.  nfasedio 
accept  your  drafts  on  him  of  the  29th  of  Nooember. tat 
BOOL  and  400/*^  which  intelligence,  as  yon  may  well 
coi|oeivc^  has  caused  us.  no  siaall  degree  of  surprise  and 
mortifiqatMHi,  particulariy.as  we  cannot  but  be  afq>re» 
hensive  that  die  same  unlocked  for  fate  may  likewise 
await  your  subs^uent  drafts  on  him.     We  havei  ther»« 
fore^  most  eam^e^Iy  to  requ^  that. you  will  iiot  lose 
poe  moment  in  puttipg  Mr*  Bego'm  such  a  sitoafion  as 
wiU  enable  him  to  pay  your  dcaftsf  and  that  you  will 
also  resort-  to  the  necessary  meaus  to  furnish  us  with 
fupds  sufficient  vtQ  reimbiosse  us  for  the  anKNint  of  any 
of  your  drafts  that  may  come  back  to  us  protested  foB 
non-payments  whenevar  you  ate  aware  of  such  being 
thp  icase."  .  ;  .  •■j  - 


I  , 


To  this  letter  rartumm  replied,  on  the  25thof  Jlofi^ 
1829,  in  a  letters.inyiiig:  ^  It  grieves  me  most  bitterly^ 
the  object  qf  your  favour  of  the  2Sdy' and  at  a  time 

Zz  2  when 
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1889.  when  I  am  quite  unprepared  to  act  as  it  is  both  my 
wish  and  my  duty ;  therefore  I  have  to  request  of  you  to 
send  back  the  protested  drafts  to  your  agent  at  Bakia, 
to  have  them  accepted  by  Mr.  Rego^  allowing  him  an 
extension  of  time  to  liquidate ;  and  as  by  this  mode  you 
will  incur  the  inconvenience  of  a  delay,  I  will  give  in- 
structions to  Mr.  Eego  to  settle  with  your  agents  as  the 
demands  arise  from  the  bills." 

On  the  4th  of  April  1829»  Bum  and  Co.  wrote  to 
Forhmato  as  follows :  —  **  We  were  duly  favoured  with 
your  esteemed  letter  of  the  25th  uU.^  and  in  reply 
thereto  we  beg  to  observe  that  the  bills  Mr.  Andre  da 
Cunha  Bego  of  Bahia  reftised  to  accept  have  not  yet 
been  returned  to  us,  as  it  would  have  been  quite  irre- 
gular to  have  returned  them  merely  for  want  of  accept- 
ance ;  but  in  case  of  non-payment  on  the  day  on  whidi 
they  become  due,  they  are  sure  to  be  sent  back,  with 
necessary  protests,  as  it  is  quite  impossible  for  us  or  our 
agent  to  grant  any  extension  of  time,  as  we  are  not  the 
holders  of  the  bills,  with  whom  alone  rests  the  power  of 
granting  such  an  accommodation.  As  indorsees  of  the 
bills,  they  will,  of  course,  come  back  upon  us  first;  how- 
ever, we  most  fervently  hope  that  such  an  unpleasant 
event  will  not  take  place,  and  that  Mr.  Rego  will  duly 
pay  them.  We  have  too  high  an  opinion  of  your 
honour  to  suppose  for  a  moment  that  you  would  have 
drawn  these  bills  without  having  the  means  necessary 
for  their  discharge  in  the  hands  of  Mr.  Rego  ;  and  there- 
fore we  have  most  earnestly  to  request  that  you  will 
write  to  Mr.  Rego^  by  the  first  vessel,  with  orders  that 
in  case  he  does  not  pay  your  drafts  he  will  immediately 
hand  over  such  property  as  he  may  have  of  yours,  of  an 
equivalent  value  to  the  bills  not  paid  by  him,  to  our 
agent  Mr.  J.  F.  Vogeler  of  Bahia^  whom  we  have  re- 
quested to  pay  the  bills  for  our  house.    Trusting  that 

you 
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you  will  do  every  thing  to  protect  our  interest  in. this       1889* 
affair,  we  are,  Sec,  James  Bum  and  Co." 

On  the  9th  oi  April  1829,  Foriunato  replied  by  the 
following  letter  to  Messrs.  £tint  and  Co. :— **  I  was  duly 
favoured  with  your  esteemed  letter  of  the  4th  instanty 
the  contents  of  which  I  duly  observe,  and,  agreeable  to 
your  instructions,  will  write  to  Mr.  A*  C  It^o^  per  brig 
Waverireey  to  sail  on  the  12th  of  this  month,  directing 
him  to  hand  over  to  Mr.  J.  F.  Vogeler  property  of  mine 
in  his  hands  to  cover  the  amount  of  bills  that  eventually 
may  not  be  paid;  I  say  eventually,  because  I  do  still 
hope  that  some  of  them  will  be  accepted,  for  the  cause 
of  Mr.  Rego  not  having  done  so  was  the  actual  impoa* 
sibility  of  realising  and  collecting  debts.  I  beg  to  assure 
you  that  I  will  do  all  that  is  due  of  roe  to  secure  your 
property,  and  you  shall  not  be  suflferers,  in  the  least,  on 
account  of  this  unfortunate  transaction,  beyond  some 
delay.'* 

At  the  respective  dates  of  the  two  last  letters  Bego 
had  in  his  hands  property,  belonging  to  Fortunato,  of  the 
invoiced  amount  of  S625L  Os.  2d. 

On  the  1 1th  of  Aprils  the  day  on  which  Bum>  sad  Co. 
received  the  letter  of  the  9th,  Foriunato  wrote  and  sent 
to  Bego  the  following  letter : — ^'  Dear  Sir  — - 1  have  en- 
gaged and  made  promise  to  Messrs.  A»  Bum  and  Co. 
that  you  should  pass  into  the  hands  of  their  agent  in 
your  city,  Mr.  «7.  F.  Vt^eler^  all  the  property  which  might 
exist  in  your  bands  on  my  account.  You  wiQ  arrange 
with  that  gentleman  the  mode  in  which  this  order  may 
be  carried  into  effect,  with  thb  understanding,  that  it  is 
essential  that  the  whole  be  done .  with  perfect  aecjrecy, 
for  which  I  shall  consider  myself  as  very  much  obtigied 
to  you.    It  appears  to  me  the  best  plan  would  be  for  ' 

Z  z  S  '  you 


m4)  CASES  IN  CHANCERY. 

1M9«       ybo*  to  pty  in  the  liq[iiditted;aiiio«iit8'  m  fut  as  tbe  same 
are  being  receivfecL**'  *        '   *l  "  .       .  . 

'  '  This  letter  was  receiTod  by  Bego  ai  the  end  of  the 
tionth  of  May  1829;  and  on  the  1 1th  o(\kme  1880^  he 
wrote  So  Messra.  A/m  and  Co.  a  letter,  in  whicbf  al- 
luding to  Mr^  'Fbi^tmiiaaj  he  said  e  ^*  The  most  essential 
VesAm  which  obliged  me  to  refiise-aeoeptanoe  to  the 
bilU  which  that  gentleman  drew  upon  me  on  the  29th 
of  AoM}i0er  and  subsequent  months^  was  the  absolute 
stagnation  of  a  great  part  of  the  goods  idiidi  he  con- 
iigned  tc^  me^'of  which  there  still  exists  great  part  in 
my  posse^on,  which  I  will  deliver  to  Mr.  J.  P.  Fqgder, 
in  consequence' <^  the  order  to  do  so  which  I  have  re* 
oeived  from  him,  Mr.  jFbrfiffMilc^  which  ddivery  I  in- 
tend, effecting  by  the  end  of  the  current  months  and  in 
my  nex^  I  will  inferfn  yoii  of*  whst  further  may  have 
passed  in  diis  disagreeaUe  matter;'^ 

On  the  30th  of  June  1829  B^o  delivered  to  Fcgder 
the  sum  of  SeiSL  Os.  2d.  in  goods  belonging  to  FoHuruUoj 
and  which  had  been  in  his  (Rtgdtk)  hands  at  -the  dme 
at  which  the  letters  of  the4th  and  11th  of  April  were 
written.  These  goods  were  sold  by  Vt^eler  for  the  net 
#nm  oPS0402. 6s.  StL  Vogder^  however^  patd^^on  account 
of  Bum  and  Co.,  all  the  before-mentioned  billsi  amount- 
ing to  8600/.,  and  BUrti  and  Co..  incurred  expenses  for 
brokerage,  commission,  and  otherwise ;  and,  after  giving 
credit  fer  the  sum  of  20491.  Os.  ^d^  there  renmined 
due  fo  Bum  and  Co.  from  JPbfiunato  a  large  balance, 
which,  by  die  bill  in  the  present  cause,  was  alleged  to 
be  £168/.  15f.  IdL 

•  On  the  9th  and  11th  of  4prf7  Si  826,  and  at  die  time 
when  the  letter,  of  the  last-mentioned  date  came  to  B^tfs 
hands^  he  had  in  .hb  possession  other  goods  belonging 

'       ■'  to 
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^HaHunaiQ  tc£  die  vOm  of  12001,  whkb  Jie  applied  in        1 889. 

pay  meat  of.  what  was  due  Ito  bimself  from  FwiunatiK 

<        •  •     • 

Qiithe.dddoftfi0ie.16S9,  however,  a  coinniisflioii  of 
bankntptcf-JMied  :again8t  JPdrhmaio^  upon, an  act  of 
bankcupf)^  committed  by  him  on  the  2Sd  of  Miy  1829, 
and  Custodio  Pereiro  de  Caroalho^  WilUam  Clare^  and 
John  Mnkam  were  ddly  chosen  assignees  of  his  e^te 
and  eflbcts,  iMd  the  usual  assignment  was  made  to 
them* 

In  HUary  term  1881,  the  assignees  commenced  an 
action  of  tarorer  agaifast  JSt^ra  and  Co.  in  the  Couit  of 
King's  Bench,  to  recover  the  sum  of  9MM.  Os.  Stf^ 
being  the  iunomit  of  the  proceeds  of  the  goods  placed 
by  Regova  the  hands  of  Fqgder ;  and  they  recovered  a 
verdict,  subject  to  the  opinion  of  the  Court  upon  a  spe> 
dal  case,  which  was  afterwards  argued,  and  upon  which 
judgment  was  given  in  favour  of  the  Plaintifis  at  law  (a), 
with  liberty  to  the  Defendants  at  law  to  turn  the  special 
case  into  a  special  verdict,  which  was  done  accordingly; 
and  the  Messrs.  Bum  having  (by  their  then  surviving 
partner)  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  'the  speciri  case  was  re-«rgued  there,  and  the 
judgment  of  the  Court  of  Kingfs  Bench  was  aflElrmed, 
4m  the  ^%d  of  Jime  ISM.  (b) 


1*'  « 


"Hie  bill  in  this  cause  was  then  filed  by  Mr.  E.  Bum^ 
the  surviving  partner  in  the  house  of  Btam  and  Co., 
against  the  assignees,  praying  that  it  mig^t  be  decliired 
that  JBara  and  Co*  were  entitled  to  the  before-mentioned 
goods  of  FortwmtOj  amounting  to  the  invoice  price  of 
8625^  Of.  2)(i,  In  the  hands  of  Bego;  and  that  the  Plain- 
tiff'Was  then  entitled  to  the  befote^mentioned  sum  of 

(a)  8ee  4  ^.  4-  Adol.  8SS.  {b)  See  1  AdoL  t  BiMs,  sss. 

2z4 
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2049/.  Os.  Sd. ;  and  that  the  Defendants  might  be  di- 
rected to  execute  proper  releases  of  that  sum  to  the 
Plaintiff;  and  that  the  Defendants  might  be  restrained 
from  entering  up  judgment  and  taking  out  execution  in 
the  acUon,  and  from  commencing  any  other  action  or 
suit  against  the  Plaintiff  touching  the  same  matters* 

To  this  bill  the  Defendants  put  in  a  general  demurrer, 
which,  upon  argument,  was  overruled  by  the  Vice-Chan- 
cellor, whose  judgment  was  affirmed  by  the  Lords 
Commissioners,  {a) 

After  the  answer  to  this  bill  had  been  put  in,  the 
Plaintiff  filed  a  supplemental  bill,  stating  that,  since  the 
filing  of  the  original  bill,  he  had  been  compelled  to  pay  to 
the  assignees  the  before-mentioned  sum  of  20492.  OcSdL, 
which  was  still  in  the  hands  of  the  assignees ;  and  that 
he  had  also  paid  to  them  the  sum  of  266L  Ss.  for  costs 
incurred  in  the  action ;  and  praying  that  the  Defendants, 
the  assignees,  might  be  decreed  to  repay  the  2049/.  Oc  Sd. 
and  that,  if  necessary,  they  might  be  declared  to  be 
trustees  of  that  sum  for  the  Plaintiff. 


The  assignees,  by  their  answer  to  this  bill,  repeated 
a  submission  which  they  had  made  in  their  answer 
to  the  original  bill,  that,  at  the  time  of  the  bankruptqr, 
no  legal  or  equitable  assignment  of  the  goods  had  been 
made  by  ForUmato;  and  they  also  submitted,  that  if 
any  such  assignment  or  any  contract  amounting  to 
such  assignment  did  exist,  the  goods  were,  at  the  time 
of  the  bankruptcy,  with  the  consent  of  Bum  and 
Co.,  or  whoever  else  could  be  considered  the  true 
owners  of  the  goods,  in  the  possession  of  FortumUo^  by 
his  factor  Regp;  and  that  Foriunaio  was  the  reputed 
owner  thereof,  and  had  taken  upon  himself  the  sale,  al- 
teration, 

(a)  See  7  Sim.  109. 
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terationy  or  disposition  of  the  same;  and  thht  by  virtne        1839. 

of  the  seventy-second  section  of  the  Bankrupt  Act, 

6  G.4.  <r.  16.  the  commissioners  under  the  bankruptcy 

bad  power  to  sell  the  same :  and  the  Defendants  claimed 

the  same  benefit  of  the  statute  as  if  they  had  pleaded  it 

in  bar  to  the  original  and  supplemental  bills* 

Edward  Bum  afterwards  became  bankrupt;  and  a 
second  supplemental  bill  was  filed  by  Charles  Bladen 
CarrtUhers  and  WtUiam  Whitmoref  as  the  assignees  under 
his  bankruptcy* 

The  parties  entered  into  certain  admissions  in  die 
cause,  by  which  it  was,  amongst  other  things,  admitted 
that  it  was  impossible  for  Rego  to  have  received  notice 
of  the  letter  of  the  9th  of  April  before  die  act  of  bank- 
ruptcy was  committed. 

Upon  the  hearing  of  the  original  and  supplemental 
causes  before  the  Vice-Chancellor,  on  the  22d  of  Fe* 
bruary  18599  his  Honor  made  a  decree,  declaring  that 
the  Plaintiff,  Edward  Bum^  was  entitled  to  Foriunatt/s 
goods  mentioned  in  the  pleadings,  for  the  purpose  of 
their  being  applied  to  liquidate  and  satisfy  to  Edward 
Bum  and  the  late  Alexander  Callander  Bum  the  sums 
of  money  due  upon  the  bills  of  exchange  indorsed  by 
them,  as  mentioned  in  the  pleadings;  and  declaring 
that  the  Plaintiffs,  Carruthers  and  WhilTnore^  were  en- 
titled, as  against  the  Defendants  {Forhmatds  assignees), 
to  the  two  sums  of  2049/.  05.  Sd.  and  1200/.,  mentioned 
in  the  pleadings:  and  the  decree  ordered  that  Fortunatcfs 
assignees  shou  Id  repay  to  Bum*s  assignees  the  2049/.  Os.  Sd. 
The  decree  made  no  provision  as  to  costs,  the  Defend- 
ants consenting  to  abide  by  such  order  as  to  the  costs 
of  the  suit,  including  the  hearing  before  the  Vice- 
Chancellor,  as.  the  Lord  Chancellor  should  make. 

The 
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XSS9.       '•r^llie  P^fettdioMi  How  iqopialad  firam^iii  decroe^  and 

{Mwyed  that  it  migbt  be  rttventtd. ' '•  ^  - '  - 

»       •  •  - 

a.  .t.-J.  I"^.  •..  lit-  7    .  .  ,  .         •     I 

•  MrJ  #%r)m  Slid  Btr.  JZffiAorii^  ib•8fap|>oit^of  ^^ 
43ree^  eabjtended  tlM  tlie' toct^  tldrbf 

April  gave  to  Messrs.  JBtMrfiacomplMe'title  to  the  goods; 
and,  with  respect  to  the  question  of  order  and  dispodtioii, 
Ch^  argued  that,  from  the  tiiiM  at  whidi  tbosie  fecttm#ere 
written,  the  gdod^'WeriS4iot  in  the  ord«r  aod  dispbeition 
of  F^ffmuOQ  tbo  batdLmpt ;  «nd  diat^  eten  if  diey  were 
in  hb  order  and  disposition,  they  were  nOf  io  his  order 
and  disposition  with  the  consent  of  the  true  owners,  for 
the  true  owners  were  the  Mesttrs.  Bttm:  They  referred 
to  the  fidlowing  authoritieB :  Bam  vw  Damtm  (a),  Yeaia 
▼•  Grooes{b)t  Bt  parie  S(mik(c)f  LeU  W  Metris{i)^ 
Looeriige  ▼.  Cooper  {e)i  DouglM  y.  Russell  (g),  Jh  re  &ip 
Warre  (h\  Fitzgerald  v.  Steaxart  (»),  WtOsm  V;  Th  D^ 
of  Wellington  (£),  Winch  y.  KeeUy  {l\  Lempriere  v.  Pas- 
%(i»),  Carpenter  y,MBamdt(n)i  BaiUy  r.Ouhi9Witl{o\ 
and  the  oases  stated  iaEdm  ^n  He  Bankrvpi  Linu^  (p) 

Mr.  Spenee^  Mn  theob^  and  Mr.  Skatptf  ia  saj^KNrt  of 
the  appeal,  hisi^led  that  4;he  qtMstion  raised  in-  this  suit 
had  been  disposed  of  by  the  judgments  of  .die  Coorts  of 
King's  fiench  and  Exchequer  Chamber;  and  tha^E^juitjr 
did  not  give  to  agreements^  such  as  "had  beeamadein 
this  case^  gt^ater  effisct  than  sach  agiieements  would 
have  at  hiw :  and  they  eontended  that  noTgeneral  agiee- 

>  ment, 

.    («)  1  Kesr.  8«p.?3i.  (i)  2  ^bi.  553.,  aod  9  i^iBf.  4 

lb)  1  Ves.iun.2B0.  Mt/fne^^SI. 
id)  S  ^ioana.  599.  (j^)  i  n^.i  Mylne.^m. 

-   (iO  ♦  ^m.^O'J.     ^  (/)  1  y.  *.  ei9. 

..  (tf)  S  Ru$i^,\.  ,  .  (m)  %  T.'Ji.4$5. 
(£>  ^^'  ^^U  sad  1  M^         (lO  3  J7of,  4>  PM^  40. 

{h)  BrPrkti^e^:  •  (p)  pp.fOT.^aiMl^e.      • 
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umbCi  aoch  as  that  relied  on  here^  could  have  the  ^B&ct  1859. 
p(  creating  a  specific  lien  on  partusular  goods,  of  which 
there  was  no  descrqHion ;  and  that  the  letter  of  the  1 1th 
of  Aprils  even  if  it  could  be  considered  part  of  the  con- 
tract did  not  'have  the  e£feet  of  giving  the  ostensible 
ownership  of  tbe  goods  to  Bum  and  Co.  They  cited 
Fremont  v.  Dedire  (a),  Bai  v.  Argles  {i\  Bx  parte  H^ 
wood  (c%  Biri^  .t.  GladsUme  {d)j  GhubUme  v.  Birley  {e}* 

Mn  fV^inmif  in  reply,  mentbned'GimdfMr  v.  Itawe^{g) 


The  IxmD  CuAiiCXLLotL.  AewV. 

I 

In  this  case,  in  which  the  question  is,  whether  certiain 
property,' which  fomierly  belonged  to  a  bankrupt  For^ 
iunaiOf  now  belongs  to  his  isis^ignees  or  to  the  Flain- 
^ti&,  it  has  been  decided,  first  by  the  Court  of  Queen's 
Bench,  and  afterwards  by  the  Exchequer  Chamber,  that 
it  passed  by  the  assignment,  and  is  now  legally  vested 
in  die  assignees;  but  as  these  decisions  were  founded 
upon  grounds  of  strict  law,  and  as  the  judges,  who  de- 
livered their  opinions,  stated  distinctly  that  the  question 
of  equitable  'title  tb' the  pfoperty  ^as'riot  inclujea  in 
the  decision,  but  was  left  open  for  the  consideration  of 
a  Court  of  Equity,  I  do  not  think  that  the  question  t 
have  to  decide  is  in  any  degree  afiected  by'  what  has 
so  taken  place  at  taw.  In  that  respect,  the  case  stands 
in  the  same  situation  as  did  the  case  of  Best  v.  Argles.  (/I) 
Looking  at  the  facts,  therefore,  for  the  purpose  of 
inquiring  whether,  at  the  time  of  the  bankruptcy  of 
FdrtuhatOf  his.  dealings  with  the  Plaintifis  had  been 

such 

(a)  1  p.  W.  489.  {e)%  Mer.  401. 

(5)  s  Cnm.  4*  Mte.  594.  \g)  aS.^  S.  546.,  and  5  Mutt. 

Xe)-iEotey8SS.    '  ''      f5S. 

Id)  S  AT.  f  5LS05.  {h)  8  Crom  4*  Meei59i> 
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1839«       such  as  to  give  to  them,  in  the  events  which  afterwards 
^'^^'^'^^     happened,  an  equitable  title  to  the  property  in  question, 

V,  they  appear  to  be  shortly  as  follows :  — 

.Carvalbo. 

FortunatOf  who  carried  on  business  at  Liverpool^  had 
been  in  the  habit  of  consigning  goods  for  sale  to  BegOt 
Bt  Bahic^  and  of  drawing  upon  him  for  the  expected 
proceeds ;  and,  for  the  purpose  of.  realizing,  in  this 
country,  the  amount  of  the  bills  so  drawn,  he  employed 
the  firm  now  represented  by  the  Plaintifl&  to  negotiate 
these  bills ;  in  order  to  effect  which,  they  indorsed  them, 
and,  having  disposed  of  them,  placed  the  amount  to  the 
credit  of  Fortunato^  for  which  he  drew  upon  them. 
Bm-n  and  Co,  having  heard  that  some  of  these  had 
been  refused  acceptance  by  Bego^  and,  therefore,  ex- 
pecting that  such  bills,  and  the  others  they  had  so 
indorsed,  would  be  returned  to  them  and  payment  re- 
quired of  them,  applied  to  Fm-tunata^  in  a  letter  dated  the 
4th  oi  April  1829,  requesting  him  to  write  to  iB^,  by  the 
first  vessel,  with  orders,  that  in  case  he  did  not  pay  the 
drafts,  he  would  immediately  hand  over  such  property 
as  he  might  have  of  F(niunato%  of  an  equivalent  value 
to  the  bills  not  paid  by  him,  to  their  agent,  Mr.  Vogder^ 
whom  they  had  requested  to  pay  the  bills  for  their 
honor.  In  answer  to  this  letter,  Fortunato^  in  a  letter 
to  Bum  and  Co.,  dkted  the  9th  of  April  1829,  said, 
*^  Agreeably  to  your  injunction,  I  will  write  to  Mr.  Ago 
per  brig  Wavertree^  to  sail  on  the  12th  of  this  month, 
directing  him  to  hand  over  to  Mr.  Vogeler  property  of 
mine  in  his  hands  to  cover  the  amount  of  bills  that 
eventually  may  not  be  paid ; ''  and,  accordingly,  by  a 
letter  to  Mr.  Bego^  dated  the  1 1th  o^  April  1829,  he  gave 
the  directions  to  him  as  follows :  —  *<  I  have  engaged  and 
made  promise  to  Messrs.  Btim  and  Co.,  that  you  should 
pass  into  the  hands  of  their  agent  in  your  city,  Mr. 

Vogeler^ 
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Vogeler^  all  the  property  which  might  exist  in  your        18S9. 

hands  on  my  account."  ^"^^"^"^^ 

^  Burn 

By  a  letter  of  the  11th  of  June  1829,  Mr.Bego  in-  Carvalho. 
formed  Messrs.  Bum  (after  stating  that  great  part  of  the 
goods  which  Fartunato  had  consigned  to  him  remained 
in  his  possession)  that  he  would  deliver  such  goods  to 
JVf  r.  FogeleTf  in  consequence  of  the  order  so  to  do  which 
he  had  received  from  Fortunato. 

On  the  SOth  otjune  1829,  the  goods  in  question  were 
accordingly  delivered  over  by  Mr.  Bego  to  Mr.  Vogelevj 
and  were  afterwards  sold  by  him,  but  did  not  produce 
sufficient  to  meet  the  bills  which  Messrs.  Bum  had  so 
endorsed ;  but,  after  applying  such  proceeds,  they  re- 
mained creditors  of  Forhmato^  upon  that  account^  to  a 
considerable  amount. 

On  the  2Sd  of  June  1829,  a  commission  of  bankrupt 
issued  against  Fortunato;  and  he  was  found  bankrupt 
iipon  an  act  of  bankruptcy  of  the  2Sd  of  Mai/  preced- 
ing; and  the  judgment  which  has  been  obtained  is  in 
an  action  of  trover  by  his  assignees  against  the  Plaintiff 
Bum^  for  the  value  of  the  goods  so  delivered  by  Bego 
to  Vqgeler. 

It  was  admitted  that  there  was  not  a  possibility  of 
informing  Mr.  Bego^  of  the  letter  of  the  9th  of  April 
1829,  before  the  act  of  bankruptcy  on  the  2Sd  of  ilfoy. 

The  result  of  this  state  of  facts,  which  I  have  taken 
from  the  admissions,  is  ihatFortunatOf  being  under  pecu- 
niary obligations  to  th^  Plaintiffs,  and  having  property 
in  the  hands  of  B^o  his  agent,  promised  and  agreed  to 
apply  such  property  or  a  sufficient  part  of  it  to  the  dis- 
charge of  such  liabiliqr,  and  sent  directions  to  Bego  for 
that  purpose,  but  became  bankrupt  before  such  instruc- 
tions 
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1889.  tifOOB  did  or  oould  liavt  reiehfld  Ayp  f  aiid  tbe  qoMibh 
is  whether  such  promise  and  agfieeHieiit  did  ooit  give  t» 
the  Plaintiff  a  right  in  equity  to  have  such  property  so 
appUed,  DOlwithstaDding  the  iBCermediatfe  bttikniptcj  of 
Fcrtwiato;  and  the  ioqoky  is,  firsl^  whether  die  FlaitH 
tiA  aoqaired  any  such  right  against  JFbrliiiialo/ secondly 
if  they  did,  whether  such  right  can  1)e  -enfaroed  against 
his  assignees  ?  As  to  the  firsts  I  think  it  irreleTant  ta 
involve  the  case  in  any  consideration  of  what  rights  at 
law  the  Plaintiffs  acquired  by  this  arrangement  with 
Fortunato;  the  rules  of  law  and  equity  being  known  not 
to  be  the  same  upon  this  subject  I  propose,  therefore, 
to  inquire  only  into  the  authorities  in  equity. 

In  equity,  an  order  giveii  by  a  debtor  to  his  creditor 
npon  a  third  person,  having  funds  of  the  debtor  to  pay 
the  creditor  out  of  such  funds,  is  a  binding  equitable  as^ 
signment  of  so  much  of  the  fiind. 

In  JRom  V.  Dawson  (a)  Lord  Sarehmcke  says,  ^'  It  is  a 
credit  on  the  fund,  and  must  amount  to  an  assiimment 
of  so  much  of  the  debt ;  and,  though  the  law  does  not 
admit  an  assignment  of  a  chose  in  action^  this  Court 
does,  and  any  words  will  do,  no  particular  words  being 
necessary  thereto:"  and  in  Yeates  v.  Graces (b)  Lord 
'Fhurlaw  says,  ^^  This  is  nothing  but  a  direction  by  a 
man  to  pay  part  of  his  money  to  another  for  a  valuable 
consideration.  If  he  could  transfer,  hfe  has  done  it ;  and 
it  being  his  own  money,  he  could  transfer."  In  Ex  parte 
South  (c)  Lord  Eidon  says,  ^^^  It  has  been  decided  in 
bankruptcy  that  if  a  creditor  gives  an  order  on  hia 
debtor  to  pay  a  sum  in  discharge  of  his  debt,  and  that 
order  is  shewn  to  the  debtor,  it  binds  him.     On  the 

.other 

(a)  1  Fcf.  ten.  531.;  see  p.  599. :       (r)  S  SuMuU  39S. 

(b)  1  Vet*  juD,  880.:  see  p.  S8 u  .  .  - 
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otber  hand,  this  doctrine  has  bedn  -  brettght  int6.  doatif  1889. 
by  some  dedsions  hi  the  conrts  of  law,  which  require  dial 
the  party  receiving  the  order  should,  in  some  way,  eater 
into  a  contract  That  has  been  the  coarse  of  liieir  de^ 
cisions ;  bat  is  certainly  not  the  doctrine  of  this  Coart*^ 
In  Fitzgerald  y.  StinDart{a)  and  Lett  y.  Morris  (b)  the 
same  rule  was  acted  upon ;  and,  in  Watson  v.  The  Duke 
Wettingion{e)^  Sir  J.  Leach  thus  defines  an  equitable 
assignment :  *^  In  order  to  constitute  an  equitable  assign* 
ment,  there  must  be  an  engaigement  to  pay  out  of  a 
particular  fund."  Upon  this  principle  it  is  that  aSsign-*- 
ments  of  future  freight  and  of  non-existing  but  expected 
funds  have  been  enforced  in  equity;  batthis  case'  is -far 
within  the  limits  of  the  principle;  for  here  there  is  an 
existing  fund  in  an  agent's  hand,  and  there;  is  j^  distinct 
contract  to  discharge  the  liability  p.vt  of  that  Uxnd^  ^nd 
to  give  directions  for  that  purpose* 

I  think,  therefore,  that  the  letters  of  the  4th  and  9th 
of  April  1829,  amounted  to  an  equitable  assignment  of 
the  fund  in  the  hands  of  Rego  ;  and,  if  so,  how  can  the 
subsequent  bankruptcy  in  June^  upon  an  act  of  bank- 
ruptcy in  May^  destroy  the  efiect  of  such  equitable  as- 
signment ?  The  property  in  the  hands  of  the  assignees 
was  certainly  liable  to  this  equity,  unless  some  provision 
in  the  bankrupt  acts  interfere  to  prevent  it  Indeed,  in 
most  of  the  cases  I  have  referred  to^  the  question  arose 
between  the  party  claiming  the  equitable  assignment 
and  the  assignees  of  the  debtor  who  gave  it.  It  was 
argued  that  the  goods  in  the  hands  of  Rego  were  in 
the  order  and  disposition  of  Fortunato  at  the  time  of 
his  bankruptcy,  and  that  they,  therefore,  passed  to  his 
assignees;  but  this  argument  appears  to  be  excluded  by 

the 

(a)  2  Sm.  S3S.     (See  S.  C.         (c)  1   Rums,  i  Mtflnt^  609. ; 
%  Ruu.  4*  Mylne,  457.)  see  p.  605. 

(b)  4  Sim.  607. 


70«  CASES  IN  CHANCERY. 

1839.  the  fifty-fourth  and  fiity-fifth  admissions^  as  I  must  take 
it  as  a  fiu:t  that  there  was  do  possibility  of  iuformiDg 
Bego  of  the  equitable  assignment  before  the  act  of 
bankruptcy.  There  is,  therefore,  the  absence  of  the 
consent  of  the  owner.  The  attempt  to  prove  a  case  of 
fraudulent  preference,  I  think,  wholly  fails. 

I  am,  therefore,  of  opinion  that  the  Plaintifis  had  a 
good  title^  in  equity,  to  tlie  goods  delivered  by  Rego  to 
Fcgeletf  and,  consequently,  that  the  Vice-Chancellor's 
decree  is  right 

The  appeal  must  be  dismissed,  with  costs. 


His  Lordship  directed  that  the  Vice-Chancellor's  de- 
cree should  give  to  the  Plaintiffs  the  costs  of  the  suit. 


AN 
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CONTAINED  IN  THIS  VOLUME. 


ACCOUNT. 

See  Suit  in  Scotland. 

ACCOUNTS. 
See  Partners,  4. 

ADVANCE  (TO  PLAINTIFF 
OUT  OF  FUND  IN  COURT). 

The  Plaintiffs  claimed,  as  next  of 
kin  of  an  intestate,  a  fund  which 
was  in  the  possession  of  the  defend- 
ant as  the  nominee  of  the  Crown, 
and  after  the  Master  had  reported 
against  the  Plaintiff's  title,  the 
Court  directed  certain  issues  for 
the  purpose  of  trying  it.  The 
Plaintiffs  applied  for  an  advance 
out  of  the  fund,  for  the  purpose 
of  enabling  them  to  try  the  issues, 
but  thisf  which  was  opposed  by 
the  Crown,  the  Court  refused.  I 
Nye  V.  Mauk.  Page  542 

Vol.  IV. 


AGENT. 
See  Specific  Performance,  L 

AGREEMENT  (SET  ASffiE). 

Agreement  obtained  by  a  surgeon 
from  a  deceased  patient  set  aside, 
upon  the  ground  thatthe  Court  was 
satisfied  that  the  patient  never  did 
agree  to  or  intend  to  direct  what 
in  the  alleged  agreement  he  was 
represented  as  agreeing  to  and 
directing,  and  that  his  signature, 
if  genuine,  must  have  been  ob- 
tained by  fraud,  or  under  such 
circumstances  as  rendered  it  the 
duty  of  a  court  of  equity  to  pro- 
tect the  patient  and  his  estate 
from  being  prejudiced  by  it. 

This  relief  stands  upon  a  gene- 
ral principle  applying  to  all  the 
variety  of  relations  in  which  do- 
minion may  be  exercised  by  one 

3  A  person 


\ 


706 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


person  orer  another.     DetU  v. 
Bennett.  Page  269 

See  Contract. 

ALIEN. 

A  testatrix  devised  a  real  estate  to 
trusteeSf  upon  trust  to  sell,  and  to 
divide  the  produce  of  the  sale 
amongst  certain  persons,  some  of 
whom  were  aliens.  The  estate  was 
sold  under  a  decree  of  the  Court. 
Held,  that  the  Crown  was  not  enti- 
tled to  those  shares  of  the  produce 
of  the  sale  which  were  payable 
to  the  aliens.  Du  HourmeUn  v. 
Sheldon.  525 

AMENDMENT. 

See  Practice,  2.  9.  12. 17. 
Demurrer. 

ANSWER  (ADMISSION  IN). 

See  Partners,  4. 

.  Payment  into  Court. 

ANSWER  (REFEREE  IN,  FOR 
GREATER  CERTAINTY). 

See  Practice,  18. 

ANTICIPATION. 
See  Separate  Use,  2. 

APPEAL. 

See  Costs,  1,  2,  3. 

Practice,  16,  17,  23. 
Demurrer. 

APPORTIONMENT. 

The  Apportionment  Act,  4  &  5  ^.4. 
c«  22*1  does  not  apply  to  rents 


payable  by  tenants  from  year  to 
year,  which  have  not  been  re- 
•served  by  an  instrument  in  writing. 
In  re  Markby.  Page  484 


ASSETS. 

See  Charge  op  Debts  and 
Legacies. 

ASSIGNMENT. 

See  Executors. 

Order  and  Disposition. 

ASSIGNMENT  (EQUITABLE). 

A.  having  goods  in  the  hands  of  B, 
as  his  agent  at  a  foreign  port,  and 
being  under  liabilities  to  C,  by 
letter  to  C.  promised  that  he 
would  direct,  and  by  a  subsequent 
letter  to  B.  did  direct  B.  to  deli- 
ver over  the  goods  to  2>.,  as  the 
agent  of  C.  at  that  port.  Before 
the  delivery  of  the  goods,  a  com- 
mission of  bankrupt  issued  against 
A.y  under  an  act  of  bankruptcy 
committed  while  his  letter  was  on 
the  way  to  B.y  and  the  goods  were 
delivered  by  B.  to  D.  in  ignorance 
of  the  bankruptcy ;  Held,  that  C. 
had  a  good  title,  in  equity,  to  the 
goods.     Bum  V.  Caroalho.      690 

ATTACHMENT. 
See  Practice,  15  &  22. 

AWARD. 

Award  held  bad,  and  set  aside ;  first, 
because  the  arbitrators  had  award- 
ed on  a  matter  which  was  not 

referred 
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referred  to  them,  and  what  they 
had  80  awarded  without  authority 
could  not  be  separated  from  Ae 
other  parts  of  their  award;  second- 
lyi  because  they  had  declined  to 
arbitrate  upon  certain  matters  in- 
cluded in  the  reference. 

Ptrinciples  of  the  Court  in  deal- 
ing with  awards.  Bowes  ▼•  Femie. 

Page  150 


BANK  (JOINT  STOCK). 
See  Joint  Stock  Company. 

BANKRUPT. 

See  Assignment  (Equitable). 
Order  and  Disposition. 
Set-off. 

BOOKS  AND  PAPERS. 
See  Practice,  14,  20. 

BREACH  OF  INJUNCTION. 
See  Injunction  (Breach  of). 


CANAL  SHARES. 
See  Will  (Construction  of),  1. 

CAVEAT. 
See  Patent  Right,  3. 

CHARGE. 
See  Covenant  to  settle. 

CHARGE  OF  DEBTS  AND 
LEGACIES. 

See  Trustees  Receipts  Dis- 
charges, 1  &  2. 


CHATTELS. 

A.f  the  owner  of  certaiii  chlt- 
tels,  pledged  them  to  B.^  who  was 
a  broker,  to  secure  advances  made 
on  his  behalf  by  B. ;  and  B.  after- 
wards, in  his  own  name,  and  un- 
known to  A»,  re-pledged  the  same 
chattels  to  C.  to  secure  advances 
made  by  C.  to  jB.,  but  of  which, 
unknown  to  C.,  A*  was  to  have 
the  benefit.  C.  having  subse- 
quently applied  in  vain  to  B»  for 
payment  of  his  advances,  threat- 
ened to  realise  his  security,  by  a 
sale,  which,  however,  he  was  from 
time  to  time  induced  to  postpone, 
by  the  solicitations  of  Bf  and  his 
assurances  of  speedy  payment; 
and  this  was  communicated  by  B* 
to  A.f  his  principal.  In  a  suit  by 
A,  against  B.  and  C,  praying  to 
redeem  the  property  in  pledge 
on  payment  of  any  balance  found 
due  on  the  account  between  him- 
self and  i?.,  it  was  held  that  A. 
had  no  equity  to  restrain  C.  from 
proceeding  to  an  immediate  sale. 
Nicholson  v.  Hooper*  Page  179 
Whether  under  the  circumstances 
above  mentioned,  C  could  make  a 
good  title  to  a  purchaser.    Qu€ere. 

Ibid. 

See  Assignment  (Equitable). 
Separate  use,  S. 

COMMISSION  TO  EXAMINE 
WITNESSES. 

&e  Practice,  21. 


CONCEALMENT. 

See  TiTLB|.l« 
SA  2 


CON- 


ios 
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CONSIDERATION. 

iSre  Settlkment  (Voluntary). 

CONSIGNEE. 

The  appointment  of  a  Defend- 
ant, who  18  an  executor  and  trustee, 
to  be  a  consignee,  with  the  usual 
profits,  is  a  matter  for  the  discre- 
tion of  the  Court ;  but  when  such 
a  discretion  has  been  exercised, 
and  an  appointment  made  under 
it  has  been  acted  upon,  the  Court 
will  not  afterwards  withdraw  its 
sanction  from  the  appointment  so 
made.     Morrison  v.  Morrison, 

Page  215 

CONTRACT. 
iSee  Specific  Performance,  1,  2. 

CONVERSION. 

See  Will  (Construction  of),  3- 
Executors. 
Tenant  for  Life. 
Remainderman. 

CONVEYANCE. 

When  an  estate  has  been  sold 
under  a  decree,  and  all  proper 
parties  have  been  ordered  to  join 
in  the  conveyance  to  be  settled  by 
the  Master,  if  a  party  to  the  suit 
whom  the  Master  considers  a  proper 
party  to  the  conveyance,  refuses 
to  convey,  the  right  course  for ! 
the  purchaser  to  take  is,  to  move, 
against  that  party,  that  he  be  or- 
dered to  convey ;  and  not  to  move, 
against  the  Plaintiffs,  that  they  be 
ordered  to  procure  him  to  convey. 
StUmll  Y.  MeUersh.  581 


COSTS. 
.  A  bill  was  filed  by  persons  in- 
terested as  residuary  legatees  un- 
der  a  will  against  the  executors 
and  the  other  persons  having  in- 
terests, praying  the  usual  accounts 
and  the  administration  of  the 
estate.  The  executors  put  in  their 
answer,  not  however  setting  out 
the  accounts  which  the  bill  asked. 
Afterwards,  under  an  arrangement 
to  which  ail  parties  consented,  the 
executors  verified  their  accounts 
by  affidavit,  and  the  sums  thereby 
appearing  to  be  in  their  hands 
were  paid  into  Court  in  the  cause. 
Two  of  the  Defendants  then  filed 
a  second  bill  against  the  executors 
and  against  all  the  other  parties 
(o  the  former  suit,  and  thereby,  in 
addition  to  the  relief  prayed  by 
the  first  bill,  sought  to  charge 
the  executors  personally,  on  the 
ground  of  fraud  and  breach  of 
trust.  In  May  1835  a  decree  by 
consent  was  made  in  the  first  suit, 
by  which  all  the  accounts  and  in- 
quiries usual  in  an  administration 
suit  were  directed.  The  Plaintifi 
in  the  second  suit  afterwards 
brought  on  their  suit  to  a  hearing, 
but  wholly  abandoned  the  case  of 
alleged  fraud  and  breach  of  trust ; 
and  a  decree  was  made  dismissing 
their  bill,  but  directing  that  their 
costs,  up  to  the  date  of  the  decree 
in  the  first  suit,  should  be  taxed 
and  paid  out  of  the  fund  in  Court 
in  the  first  suit. 

Upon  appeal,  this  decree  was 
varied,  by  directing  that  so  much 
of  the  second  bill,  as  sought  to 

charge 
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charge  the  executors  personally, 
be  dismissed  with  costs,  and  that 
the  Plaintiffs  pay  to  all  the  De- 
fendants so  much  of  the  costs  of 
the  rest  of  the  suit  as  had  arisen 
since  the  decree  in  the  first  suit, 
and  that  the  residue  of  the  costs 
of  all  parties  be  taxed ;  with  a  de- 
claration thai  the  same  ought  to 
be  paid  out  of  the  estate ;  any  of 
the  parties  to  be  at  liberty  to  ap- 
ply in  the  first  suit  relative  there- 
to, and  all  proceedings  in  the 
second  suit  to  be  stayed. 

The  decree  involved  so  much 
of  principle,  especially  with  re- 
ference to  the  dealing  with  the 
fund  in  the  first  cause,  for  the 
purposes  of  costs  in  the  second, 
as  to  render  the  appeal  an  excep- 
tion to  the  ordinary  rule  which 
prohibits  appeals  merely  on  the 
question  of  costs.  Taylor  v.  South' 
gate.  Page  203 

2.  The  costs  of  the  suit^  which  the 
order  of  the  Court  below  had 
thrown  exclusively  on  the  excess 
of  accumulations  arising  from  the 
annual  produce  of  the  trust  estate, 
after  the  period  allowed  by  the 
Thellusson  Act,  were,  upon  ap- 
peal, directed  to  be  paid  out  of 
the  general  estate  of  the  testator, 
including  the  fund  accumulated 
within  the  permitted  period,  ex- 
cept the  costs  incurred  in  the 
separation  of  the  excessive  accu- 
mulation, which  costs  were  di- 
rected to  be  paid  out  of  such 
excessive  accumulations. 

An  appeal  against  such  an  or- 
der u  an  exception  to  the   or- 


dinary rule  prohibitiDg  appeals 
merely  upon  costs.  Eyre  v.  Mars^ 
den.  Page  231 

3.  Order  varied,  on  appeal,  as  to 
costs,  in  a  case  in  which  they 
formed  the  sole  subject-matter  of 
the  appeal. 

Consideration  of  the  drcum* 
stances  under  which  the  Court 
will  entertain  appeals  limited  to 
the  question  of  costs.  Angdl  ▼• 
Davis.  S60 

4.  Persons,  not  parties  to  the  suit, 
but  intervening  before  the  Master, 
and  making  out  their  claims  as 
next  of  kin  of  an  intestate,  whose 
estate  is  administered  in  the  suit, 
and  afterwards  appearing  at  the 
hearing  on  further  directions,  ought 
to  stand  on  the  same  footing  in 
regard  to  their  costs  of  these  pro- 
ceedings, as  other  next  of  kin 
who  have  been  made  parties. 
Hutchimon  v.  Freeman.  490 

5.  Persons  who,  as  members  of  a 
very  numerous  class,  were  Inte- 
rested in  a  residuary  estate  admini- 
stered in  a  suit,  but  who  were  not 
parties  to  the  suit,  were  allowed 
their  costs  of  proceedings  in  the 
Master's  office  to  establish  their 
claims,  and  of  their  subsequently 
intervening  in  the  suit,  and  apply- 
ing for  such  costs,  in  like  manner 
as  other  members  of  the  same 
class  who  had  been  made  parties. 
Shuttlemorth  v.  Hotoarth.       492 

See  Patent. 

Practice,  15, 16. 

Solicitor. 

Taxatiok. 

S  A  3        *  COSTS 
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COSTS  (APPEAL  FOR). 
See  Costs,  1,  2,  &  3. 

COSTS   (SUBPOENA  FOR). 
See  Practice,  15. 

COSTS  (TAXATION  OF). 
■  See  Taxation  of  Costs. 

COPYHOLD. 

See  Estate  Tail. 

COURT  OF  DEALING. 

See  St.  Croix. 

COUSINS. 
A  bequest  to  the  testator's 
*^  first  cousins  or  cousins  german," 
does  not  include  the  descendants 
of  first  cousins.  Sanderson  v. 
Bayky*  Page  56 

COVENANT  TO  SETTLE. 

1.  A  covenant  to  settle  on  particular 
persons  all  the  covenantor's  per- 
sonal estate,  subject  only^  never- 
theless, and  without  prejudice  to 
any  other  dispositions,  qualifica- 
tions, or  changes,  which  he  should 
make  by  his  will  of  or  concerning 
tlie  same  or  any  part  thereof,  is 
only  a  provision  for  a  case  of  in- 
testacy, and  does  not  prevent  the 
covenantor  from  bequeathing  the 

•  whole  of  his  personal  estate  to 
other  persons.  Stocken  v.  Siocken, 

95 

%  SembUf  that  if  a  person  covenants 
that  be  will^  on  or  before  a  certain 
d»^}8«cure  an  annuity,  by  a  charge 


upon  freehold  estates  or  by  kivett- 
ment  in  the  funds,  or  by  the  best 
means  in  his  power,  such  cofvenant 
will  create  a  lien  upon  any  pro- 
perty to  which  he  becomes  en- 
titled between  the  date  of  tiie 
covenant  and  the  day  so  limited 
for  its  performance.  JVeUesley  v. 
WMedey.  Ptige  561 

CUSTODY. 
See  Practice,  15. 


DEBT. 

See  Limitations,  Statutx  of. 
Partners,  2,  3. 
Order  and  Disposition. 

DEBTS  (CHARGE  OF). 

See    Trustees     RsqEiPxa    Dis- 
charges. 

DECREE  (FORM  OF). 

L  The  bill  stated  that  an  account 
had  been  made  out,  showing  that 
a  certain  sum  was  due  to  the 
Plaintiff,  and  it  alleged  that  the 
Defendants  set  up  that  account 
and  the  payment  of  the  balance, 
as  a  final  settlement.  The  bill 
charged  the  contrary,  and  that 
much  more  was  due  to  the  Plain, 
tiff,  as  would  appear  if  certain 
accounts  were  rendered.  A  deed 
of  release  had,  in  fact,  been  ex- 
ecuted by  the  Plaintiff,  at  the  time 
of  the  payment  of  the  balance  in 
question ;  but  the  bill  made  no 
mcDtion  of  it*    As  this  deed  of 

release 
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release  acknowledged  the  receipt 
of  certain  sums,  it  could  not  be 
wholly  set  aside ;  but  the  Court 
was  of  opinioni  under  the  circum- 
stances of  the  case,  that  it  did  not 
deprive  the  Raintiff  of  his  right 
to  the  accounts  which  he  sought. 
Semble,  that  the  proper  form  of 
the  decree  in  such  a  case  is  to 
declare  that  the  Plaintiff  is  entitled 
to  the  accounts,  notwithstanding 
the  provisions  of  the  deed  of  re- 
lease ;  but  a  decree  which  directed 
the  accounts  without  noticing  the 
deed  of  release,  was  not  considered 
to  require  alteration.  Wedderbum 
V,  Wedderbum.  Page  41 

DECREE  (INROLMENT  OF). 
See  Practice,  23. 

DECREE  (FOR  ACCOUNT). 
See  Suit  in  Scotland. 

DEMURRER. 

A  demurrer  to  a  bill  having  been 
put  in,  on  two  grounds,  viz.  want 
of  equity  and  want  of  parties,  the 
Judge  was  of  opinion  that  it  was 
good,  as  a  demurrer  for  want  of 
parties,  though  not  as  a  demurrer 
for  want  of  equity.  An  order  was 
therefore  made,  which  allowed  the 
demurrer,  but  gave  leave  to 
amend.  The  bill  was  amended 
accordingly. 

The  Defendants,  who  had  de- 
murred, afterwards  presented  a 
petition  of  appeal  to  the  Lord 
Chancellor  against  this  order ;  but 
before  the  appeal  was  heard,  they 


demurred  to  the  amended  bill. 
Under  these  circumstances,  the 
Lord  Chancellor  dismissed  the 
appeal  with  costs.  WeUedey  v. 
Weliedey.  Page  554* 

Observations  upon  the  form  of 
drawing  up  an  order  upon  de- 
murrer, in  a  case  where  the  Court 
is  of  opinion  that  one  of  two 
grounds  of  demurrer  is  good,  and 
the  other  bad.  Ibid. 

See  Parties,  1,  2. 5* 
Practice,  !?• 
Joint  Stock  Company. 
Amendment. 

DEVISE. 

Devise  of  real  estate  to  trustees 
upon  trust  for  the  testator's  son 
JV.  for  life,  and  after  his  decease* 
to  the  heir  male  of  his  body  be- 
gotten of  an  European  woman, 
and  the  heirs  of  such  heir  male ; 
and  in  case  his  son  should  die 
without  leaving  such  heir  male  of 
his  body,  the  trustees  to  pay  the 
rents  equally  between  the  testa* 
tor's  daughters,  M.  and  A.f  for 
their  lives,  and  the  whole  to  the 
survivor ;  and  after  the  decease  of 
the  survivor,  upon  trust  for  the 
heir  male  of  the  body  of  M*  and 
the  heirs  of  such  heir  male,  and 
in  default  of  such  heir  male  of  her 
body  upon  trust  for  the  heir  male 
of  the  body  of  A.  and  the  heirs  of 
such  heir  male.  W.  and  3f.  both 
died  without  issue,  and  A.y  having 
a  son,  suffered  a  recovery  bf  the 
devised  estate,  and  resettled  it  to 
new  uses,  under  which  a  remote 
3  A  4  interest 
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interest  was  limited  to  the  sur- 
viving trustee,  and  died,  leaving 
her  son  surviving,  who  thereupon 
filed  his  bill  against  the  surviving 
trustee  of  the  will  for  a  convey- 
ance of  the  legal  estate. 

Decree  made  against  the  trustee 
with  costs:  the  Court  holding 
clearly  that,  under  the  devise,  A> 
took  a  life  estate  only,  with  re- 
mainder to  her  son  in  fee.  WUlis 
V.  Hiscox.  Page  197 

2.  A  testator  gave  and  bequeathed 
to  his  son  R,  (who  was  his  heir 
at  law)  his  freehold  land  in  Z>., 
and  directed  that  the  residue  of 
the  property  which  he  might  leave 
at  his  deaUi,  should  be  divided 
between  that  son  and  his  two  sis- 
ters in  equal  proportions ;  with  a 
direction,  that  whatever  portion 
might  devolve  to  him  should  be 
placed  in  the  names  of  trustees, 
and  the  interest  paid  to  him  during 
his  life,  and  that  after  his  death, 
his  share  should  be  divided  be- 
tween his  children  and  placed  in 
the  names  of  trustees,  with  a  dis- 
cretionary power  to  employ  a  por- 
tion of  the  capital  for  their  ad- 
vancement ;  and  on  the  children 
respectively  attaining  twenty-five, 
their  shares  to  be  transferred  to 
them.  Should  his  son  die  without 
issuci  the  whole  of  his  portion  was 
to  devolve  to  his  two  sisters, 
during  their  lives,  in  equal  pro- 
portions; and  afler  their  deaths, 
to  their  children  :  Held,  first,  that 
under  the  terms  of  this  devise, 
the  son  took  only  a  life  estate  in 
the   fireehold  land  in  D.;  and, 


secondly,  thatf  under  the  residuary 
clause,  the  reversion  in  fee  of  the 
land  passed  in  equal  undivided 
thirds,  subject  to  the  same  trusts 
and  limitations  as  the  other  resi- 
duary property,  for  the  benefit  of 
the  testator's  son  and  daughters, 
and  their  respective  children. 
Saumarez  v.  Saumarez.  Page  331 

;See  Estate  Tail. 

Trustees'  Receipts  Dis- 
charges. 

DISMISSAL  OF  BILL. 
See  Practice,  10. 

DOMICILE. 
See  Probate. 


EDUCATION. 

See  Jurisdiction,  4. 

ELECTION. 
See  Will  (Construction  of). 

ESTATE  FOR  LIFE. 
See  Devise,  3. 

ESTATE  FOR  LIFE,  OR  IN 
TAIL. 

See  Devise,  L 

ESTATE  TAIL. 

Devise  of  a  copyhold  to  trustees  and 
the  survivor  of  them,  and  the 
executors  and  administratori  of 
such  survivor  for  ever,  upon  trust, 

out 
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out  of  the  rents  and  profits,  to 
pay  certain  yearly  charges^  and 
the  residue  to  T^  for  life ;  and 
from  and  after  his  decease,  to  pay 
the  residue  as  aforesaid  to  T.'s 
children,  and  so  on  for  ever ;  and 
for  want  of  children  lawfully  be- 
gotten, to  the  testatrix's  daugh- 
ter's :  Held,  that  T.  took  an  equit- 
able estate  tail  under  this  devise. 
Traih  v.  Wood.  Page  324 

T.  received  the  rents  during  his 
life, but,  having  an  equitable  estate 
only,  was  not  admitted  tenant  of 
the  copyhold,  and  died,  leaving 
several  sons.  The  custom  proved, 
"with  respect  to  the  descent  of 
copyholds  within  the  manor,  was 
that  upon  the  death  intestate  of 
a  tenant  seized  of  an  estate  of  in- 
heritance, his  younger  son  was  his 
customary  heir:  Held,  that  the 
youngest  son  of  7.,  and  not  the 
eldest,  became  entitled,  on  his 
father's  death,  to  call  for  a  con- 
veyance of  the  copyhold,  as  tenant 
in  tail  under  the  devise.         Ibid. 

EVIDENCE. 
See  Practice,  1. 

EXCEPTIONS. 
See  Practice,  6,  ?»  8. 

EXECUTORS. 

Executors,  whose  testator  was  the 
assignee  of  a  leasehold  estate,  of 
which  the  rent  was  greater  than 
its  yearly  value,  were  ordered  by 
the  Court  to  take  such  steps  as 
might  be  necessary  to  relieve  the 


testator's  estate  from  liability  in 
respect  of  the  rent  and  covenants 
of  the  lease.  The  executors  en- 
^deavoured  to  prevail  upon  the 
lessor  to  accept  a  surrender,  but 
he  refused  to  do  so ;  and  they 
took  no  other  steps  towards  com- 
plying with  the  order. 

Held,  that  the  executors  ought 
to  have  assigned  the  lease  to  some 
other  person ;  and  that,  not  having 
done  so,  they  were  bound  them- 
selves to  exonerate  the  testator's 
estate  from  the  liabilities  to  which 
it  had  been  subject  in  respect  of 
the  lease  since  the  time  at  which 
they  might  have  made  such  an 
assignment.     Rotaley  v.  Adams. 

Page5S4 
See  CoKsioNxx, 

Conversion. 

Leasehold. 

Partners. 


FEME  COVERT. 
See  Separate  Use. 

Trustee    and    Cestui    que 
Trust. 

FIRST  COUSINS. 
See  Cousins. 

FOREIGN  COURT. 
See  Suit  in  Scotland. 

FRAUD. 
See  AoRExiiENT  (set  Aside). 

FREIGHT. 

See  Order  and  DisPiOBiTioN. 

FUND 
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FUND  IN  COURT. 
(Payment  of  income  of.) 

SeeTRACTiCE^  19* 
(Advance  out  of.) 

See  Advance. 


GOODS. 

See  Assignment  (Equitable). 
Chattels. 

GUARDIANS    (TESTA- 
MENTARY). 

&e  JtJRISDICTIONy  4*. 


IMPERTINENCE. 
See  Practice,  22. 

INFANTS. 
See  Practice,  11. 

INFORMATION. 
See  Practice,  IS. 

INJUNCTION  (COMMON). 
See  Practice,  9.  18. 

INJUNCTION  (SPECIAL). 

When  the  court  has  interfered  in  aid 
of  a  legal  right,  by  granting  an 
injunction,  upon  the  terms  of  the 
plaintiff's  bringing  an  action,  it 
will  deprive  the  plaintiff  of  the  in- 
junction, if  he  does  not  commence 
and  proceed  with  his  action  with 
due  promptness;  but  it  will  not 
do  this  if  the  drfendant  has  been 


I     supine  in  Che  cause;.     Bickfwi  v. 
Skewei.  P^e  496 

See  CHATTBLa 

Jurisdiction,  2. 
Patent  Right,  1,  2. 
Practice,  18. 
Suit  in  Scoti.aiid. 
Title. 

INJUNCTION  (BREACH  OF). 

K  a  party  who,  together  with  others, 
has  been  restramed  by  injunction 
from  doing  a  particular  act,  is 
afterwards  present,  aiding  apd 
abetting,  when  that  is  done  which 
the  injunction  has  prohibited,  he 
is  guilty  of  a  breach  of  the  injunc- 
tion. St.  Johns  College^  Oxford, 
V.  Carter.  497 

INROLMENT. 
See  Practice,  28. 

INTEREST  (OF  FUND  IN 
COURT). 

5^^  Practice,  19- 

INTERLOCUTORY  APPLICA- 
TION. 

See  Payment  into  Court. 
Partners,  4^ 
Patent  Right,  1 ,  2. 
Trial  at  Law. 
Practice,  20.  j 

INTERPLEADER. 

One  of  several  part  owners  of  a  ship 
acting  as  ship's  husband,  directs 
a  broker  to  effect  an  insurance 
upon  the  entire^  of  the  ship.  A 
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loss  happenSf  and  the  insorance 
money  being  paid  to  the  broker^ 
who  knew  what  other  persons 
were  part  owners  of  the  ship,  one 
of  the  other  part  owners  demands 
payment  of  his  proportion  of  the 
insurance  money,  and  commences 
an  action  against  the  broker  to 
recover  it;  and  the  part  owner 
who  directed  the  insurance  de- 
mands payment  of  the  whole,  and 
commences  an  action  to  enforce 
such  demand:  Held,  that  the 
broker  could  sustain  a  bill  of  in- 
terpleader against  the  two  claim- 
ante.  Suart  V.  Welch.     Page  305 

IRREGULARITIES. 
iS(pf  Practice,  1L 

JOINT  WILL, 
See  Will  (Joint). 

JOINT  STOCK  COMPANY- 
Bill  by  some  of  the  shareholders  of 
an  insolvent  Joint  Stock  Bank, 
established  under  the  acte  7  O*  4. 
c.  46.  and  S  &  4i  W.  ^.  e.  8S.,  on 
behalfof  themselves  and  all  other 
shareholders  except  the  Defend- 
ante,  against  the  directors,  some 
of  whom  had  become  bankrupt, 
and  the  trustees  and  public  officer 
of  the  company,  and  certain  share- 
holders, who  were  alleged  to  have 
not  paid  up  their  calls,  praying 
that  an  account  might  be  taken 
of  all  the  partnership  assete,  and 
that  such  part  as  was  outetanding 
might  be  got  in  by  a  receiver,  and 
that  tfa^  whole  might  be  converted 


into  money,  and  applied  towards 
satisfaction  of  the  partnership 
debte: 

Demurrer,  for  want  of  equity, 
want  of  parties,  and  multifarious- 
ness, over  ruled.  WahoorA  v. 
Hob.  Pftge  619 

See  PAATits,  S,  4. 

JUDGMENT  CREDITOR. 
See  SsFARATE  Use,  S. 

JURISDICTION, 

1.  The  Court  of  Chancery  has  juris- 
diction to  prevent  the  town  coun. 
dl  of  a  borough  from  abusing  the 
power  given  to  them  by  the  act 
SheW.4i.  c.  76.  of  awarding 
compensation  for  the  emoluments 
of  offices;  and  no  difference  in 
this  respect  is  made  by  the  cir- 
cumstance that  the  compensation 
is  about  to  be  raised  by  means  of 
a  rate. 

Whetlier  compensation  can, 
under  that  act,  be  given  for  the 
emoluments  of  an  office  whidi  the 
officer  has  voluntarily  resigned, 
quare. 

Semblef  that  in  estimating  the 
amount  of  compensation,  the 
emoluments  of  offices  dependent 
upon  that  which  gives  the  right  to 
compensation  may  be  considered. 
Attorney  General  v.  Corporation 
of  Poole.  17 

2.  Principles  upon  which  the  Court 
will  exercise  its  jurisciiction  over 
bodies  to  whom  parliament  has 
given  powers  of  maktsg  compul* 
sory  pmr^Sttofi^  pf  ImjL  ^ 


.1/^ 


16 


INDEX  TO 


PRINCIPAL  MATTERS. 


SenMe^  that  the  Court  will  not 
allow  such  bodies  to  avail  them- 
selves of  their  parliamentary 
powers,  by  taking,  land  which,  they 
do  not  require  for  a  bondjide  pur- 
pose sanctioned  by  their  ..act  of 
parliament. 

Sembk  also,  that  although  an 
attempt  to  obtain  possession  of 
land  has  been,  in  the  first  instance 
made  under  colour  of  the  powers 
of  the  act  of  parliament,  when 
not  really  required  for  the  bond 
fide  purposes  of  the  act,  yet  if  the 
land  afterwards  becomes  really 
necessary  or  desirable  for  such 
bond  fide  purposes,  the  Court  will 
not  interfere  to  prevent  its  being 
taken.  Webb  v.  Manchester  and 
Leedi  Railxoay  Company.  Page  116 

2.  Principles  of  the  Court's  juris- 
diction over  public  functionaries. 
Frevoin  v.  LetnU.  249 

3.  Jurisdiction  of  the  Court  in  con. 
trolling  the  powers  of  testament- 
ary guardians. 

The  circumstance  that  it  will  be 
more  for  the  pecuniary  interest  of 
a  child  to  be  educated  in  one  re- 
ligious faith  than  in  another,  will 
not  induce  the  Court  to  interfere 
with  his  religious  education. 

And,  sembU,  the  Court  will  not 
interfere  with  the  discretion  of  the 
testamentary  guardian  as  to  the 
faith  in  which  he  educates  his 
ward,  particularly  if  that  faith  be 
the  faith  which  the  ward's  father 
professed.  Talbot  v.  The  Earl  of 
Shrewsbury.  672 

See  Practici,  4. 

Statutbs  (Construction  of). 


LEASEHOLDS. 

See  ExBcuTORs. 

Remainderman. 

Tenant  for  Life. 

Will  (Construction  of),  3. 

LEGACY. 
A  testator,  by  his  will,  dated  in  1882, 
gave  to  three  trustees,  upon  cer- 
tain trusts,  a  sum  of  15,000/.  inter- 
est or^share  in  the  three  per  cent 
consols,  to  be  deemed  a  legacy  of 
quantity,  and  to  be  due  at  his  de- 
cease, as  if  the  same  were  a  spe- 
cific legacy ;  and  he  directed  that 
if  he  should  not  die  possessed  of 
three  per  cent,  consols  sufficient 
to  satisfy  the  said  sum  of  15,000^ 
consols  before  bequeathed,  then 
his  executors  should,  within  two 
months  after  his  decea6e,'purchase 
so  much  annuities  in  that  fund  as 
should  make  up  the  deficiency; 
and  should  raise  the  money  re- 
quired for  that  purpose  out  of  his 
real  estate.  He  created  a  term 
in  his  real  estates,  one  trust  of 
which  was  to  raise  the  full  amount, 
or,  as  the  case  might  require,  the 
deficiency  of  the  said  sum  of 
15,000/.  three  per  cent,  consoli- 
dated Bank  annuities^  in  case  he 
should  not  have  at  the  time  of  his 
decease  sufficient  three  per  cent, 
annuities  in  that  fund  to  answer 
that  legacy.  At  the  time  of  the 
testator's  death  in  1835  he  had 
SOOOA  consols  standing  in  his 
name  which  had  been  purchased 
in  1834 ;  but  he  had  in  1824  sold 
out  12,000(.  consols,  which  then 
stood  in  his  name^  and  paid  the 

produce 
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produce  to  his  brother,  who  had 
mortgaged  to  him  a  freehold  es- 
tate, subject  to  a  proviso  for  re- 
demption upon  retransfer  into  his 
(the  testator's)  name,  when  re- 
quested so  to  do,  of  12,0002.  con- 
sols, and  payment  of  interest  equal 
to  the  dividends  in  the  meantime, 
and  had  entered  into  a  covenant 
for  the  retransfer  in  the  terms  of 
the  proviso : 

Held,  that  the  12,000/.  consols 
secured  by  the  mortgage,  was  well 
bequeathed  to  make  up  the  legacy 
of  15,000/.  three  per  cent,  consols. 
CoUUon  v.  Girling.  Page  63 

See  Assets. 

Trustees'  Receipts  Dis- 
charges. 

LEGACIES  (CHARGE  OF). 

See   Assets. 

Trustees'  Receipts  Dis- 
charges. 

LEGATEES. 
See  Costs,  4. 

LENGTH  OF  TIME. 

iSee  Trustee'  and  Cestui  que 
Trust. 

LIABILITY. 

See  Executors. 

LIEN. 

1.  On'a  bill  filed  by  a  solicitor,  seek- 
ing to  establish  alien  for  costs  upon 
a  policy  of  assurance  which  a 
client  had  placed  in  his  hands 
professionally,  and   upon  which 


the  Court  had,  in  another  cause, 
directed  an  action  to  be  brought, 
a  special  injunction  was  obtamed, 
restraining  all  proceedings  upon 
the  policy;  but  this  injunction  was 
dissolved,  upon  appeal ;  the  Lord 
Chancellor  holding  that  the  Plain- 
tiff's proper  course  was  to  make 
an  application  in  the  other  cause. 
Whether  such  a  lien  could  be 
enforced  by  suit;  and  if  so,  to 
what  extent,  quaere  f  Stedman 
V.  Webb.  Page  S46. 

2.  If  a  solicitor  whom  his  client 
has  ceased  to  employ,  by  the  pro- 
duction of  a  deed  in  his  hands 
belonging  to  the  client,  and  upon 
which  he  claims  a  lien  as  solicitor, 
enables  the  client  to  recover  a 
fund  in  a  suit,  his  lien  over  the 
fund  so  realized  is  confined  to  the 
costs  of  that  suit,  but  is  a  lien 
which  he  is  entitled  actively  to 
enforce.  Secus  as  to  his  general 
lien  upon  his  client's  papers,  which 
applies  to  all  his  bills  of  costs,  but 
is  merely  a  right  to  retain  the 
papers,  and  cannot  be  actively 
enforced.  Boxon  v.  BoUand.  354. 

See  Covenant  to  Settle. 

LIMITATIONS  (STATUTE  OF). 

After  the  death  of  one  of  two  part- 
ners, the  survivor  cannot  set  up  the 

.  Statute  of  Limitations  lu  a  bar  to 
a  demand  against  the  assets  of  the 
deceased.  Whether  the  deceased's 
representatives  can  set  up  the 
statute,  so  long  as  the  survivoi; 
continues  liable  to  the  payment  of 
the  debt,  and  the  deceased's  estate 

1  I. 
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ia  consequently  liable  lo  be  called 
upon  by  fhe  survivor  for  contribu- 
tioDi"  quare.      Winter  v,  Innes. 

Page  101 

LUNATIC. 

1.  Tbeordinary  repairs  upon  a  Luna- 
tic's real  estate  will  be  directed  to 
be  borne  by  the.  personal  estate ; 
but  any  extraordinary  outlay  of 
the  personal  estate  on  the  land, 
should  retain  its  character  of  per- 
sonalty.   In  re  Badcock.  440 

2.  In  a  competition  between  the 
brother  and  the  wife  of  an  alleged 
lunatic  for  the  carriage  of  the 
commbsion,  the  Lord  Chancellor 
gave  a  preference  to  the  brother, 
on  the  ground  that,  in  the  particu- 
lar case,  the  wife  had  an  interest 
in  preventing  the  proof  of  the 
lunacy  being  carried  back  beyond 
a  certain  period.  In  re  Whiita' 
her.  441 


MAINTENANCE. 

By  a  marriage  settlement*  personal 
estate  was  settled  by  the  father  of 
the  wife,  in  trust  for  her  for  life, 
with  remainder  to  her  children, 
equally,  as  tenants  in  common,  and 
in  default  of  a  child  attaining  a 
vested  interest,  in  trusf  for  the 
husband,  with  a  direction  that, 
after  the  wife's  death,  the  trustees 
should  apply  the  income,  at  their 
discretion,  forthe  maintenance  and 

,    education  of  the  children  during 
their  minorities. 
Held,  that  after  the  wife's  death 


the  husband  was  cMstitled  to  require 
that  the  income  should  be  appHed 
to  the  maintenance  and  education 
of  the  children,  notwithstanding 
that  he  was  himself  of  ample 
ability  to  maintain  and  educate 
them.  Stockeny.Sioden.    Page 95 

MEDICAL  ATTENDANT. 
See   AoRBKMKNT  (Sbt  asidb). 

MORTGAGE. 

See  Trustees  Receipts  Dis- 
charges. 
Pledge  of  Chattels. 

MULTIFARIOUSNESS. 

Where  the  case  against  one  Defend- 
ant is  so  entire  as  to  be  incapable 
of  being  prosecuted  in  several 
suits,  but  yet  another  Defendant 
is  a  necessary  party  in  respect  of 
a  portion  only  of  that  case,  such 
other  Defendant  cannot  object  to 
the  suit  on  the  ground  of  multifa- 
riousness. Attorney  General  ?. 
Corporation  qfPooUm  17 

<Seff  Joint  Stock  Compant. 


NEW  ORDERS. 
See  Practice,  2. 12.  22. 

NEXT  OF  KIN. 

See  Costs,  4. 

NOTICE. 
See  Order  and  Disposition. 


ORDER 
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ORDER  AND  DISPOSITION. 

A,,  on  behalf  of  the  owner  of  a  ship, 
entered  into  a  charter-party  with 
B.y  by  which  B.  agreed  to  pay  to 
A.f  on  the  owner's  behalf,  a  cer- 
tain sum  for  freight.  The  owner 
afterwards  assigned  all  the  freight 
accruing  under  the  charter-party 
to  C,  as  a  security  for  a  debt ; 
and  C.  gave  notice  of  the  assign- 
ment to  A.  but  not  to  B.  The 
owner  having  subsequently  be- 
come bankrupt,  it  was  held  that 
the  arrears  of  freight  were  not  in 
his  order  and  disposition  at  the 
time  of  his  bankruptcy.  Gardner 
V.  Lachlan.  Page  129 

Where  a  trader  assigns  a  debt, 
the  only  person  to  whom  notice  of 
the  assignment  need  be  given,  in 
order  to  vest  a  good  equitable 
title  in  the  assignee,  is  the  party 
from  whom  the  trader  was  to  have 
received  payment  of  the  money ; 
in  other  words,  the  party  holding 
the  property  at  the  order  and  dis- 
position of  the  trader.  Ibid. 

See  Assignment  (Equitable). 


PARTIES. 

1.  Wliether  it  is  essential  to  the  va- 
lidity of  a  demurrer  for  want  of 
parties,  that  it  should  point  out 
who  the  necessary  parties  not  be- 
fore the  Court  are,  gjuere*  At- 
torney General  v.  Corporation  of 
Poole.  17 

2.  Upon  allowing  a  demurrer  for 
want  of  parties,  leave  given  to 
amend  by  striking  out  that  part  of 


the  bill  which  rendered  such  par- 
ties necessary.  Page  17 
S.  To  a  suit  by  the  directors  of  a 
joint  stock  company,  on  behalf  of 
themselves  and  all  other  the  share- 
holders, seeking  to  have  the  bene- 
fit of  an  agreement  altered  into 
by  an  agent  of  the  company,  it  is 
not  necessary  that  all  the  share- 
holders should  be  made  parties. 
Tayhr  v.  Salmon.  134 

4.  A  person  who  sets  up  a  title  ad- 
verse to  the  company,  may  be 
properly  made  a  Drfendant  in 
such  a  suit,  although  he  also  sus« 
tains  the  character  of  a  share- 
holder.   Ibid* 

5.  A  bill  may  be  demurred  to,  as  a 
whole,  for  want  of  parties,  if  any 
part  of  the  relief  prayed  is  such  as 
cannot  be  granted  in  the  absence 
of  a  person  who  is  not  made  a 
party  to  the  bill.  Lidbetier  v. 
Long.  286 

See  Demurrer. 

Joint  Stock  Company. 
Specific  Performance,  2. 

PARTNERS. 

1.  By  articles  of  partnership,  be- 
tween three  persons,  it  was  stipu- 
lated that,  in  case  of  the  death  of 
any  one  of  them,  the  partnership 
should  cease  on  a  certain  subse- 
quent day,  and  the  property  of 
the  partnership  be  then  divided 
between  the  surviving  partners 
and  the  executors  of  the  deceased 
partner.  One  partner,  by  his  will, 
directed  all  his  property  to  be 
converted  and  invested  for  the 

benlefit 
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benefit  of  his  chUdreOi  and  ap- 
pointed his  co-partners  his  execu- 
torsy  and  died,  leaving  his  children 
all  infants.  The  two  surviving 
co-partnersy  having  proved  the 
will,  had  the  property  of  the 
partnership  valued,  and  then  pro- 
ceeded to  continue  the  business 
under  a  new  firm,  and  debited  the 
new  firm  with  the  value  of  the  tes- 
tator's share  of  the  partnership 
property,  but  did  not  otherwise 
execute  the  directions  either  of 
the  articles  or  of  the  will :  Held, 
that  this  transaction  must  be 
treated  as  a  nullity,  so  far  as  the 
children's  interests  were  concern- 
ed.    Wedderhum  v.  Wedderbum. 

Page  41 

2.  The  executors  of  a  testator,  who 
were  also  his  surviving  partners, 
and  had  continued  to  employ  his 
share  of  the  partnership  capital  in 
trade,  held  answerable  for  a  pro- 
portionate share  of  the  profits  of 
the  trade,  notwithstanding  that 
the  capital  of  the  partnership  at 
the  time  of  the  testator's  decease 
consisted  only  of  debts  due  to  the 
partnership.    Ibid. 

3.  The  estate  of  one  of  two  partners 
is  not  after  his  death  discharged 
from  a  partnership  debt  by  the 
circumstance  that  the  creditor 
continues  his  transactions  with  the 
survivor,  and  forbears,  for  some 
years,  at  the  survivor's  request,  to 
take  any  steps  to  enforce  pay- 
ment of  his  debt. 

Secus,  where  the  transactions 
shew  that  the  creditor  has  ac- 
cepted the  liability  of  the  survivor 


.  in  discharge  of  the  liability  of  the 
partnership.     Winter  v.  Innes. 

Page  101 
4.  The  advances  made  by  one  part- 
ner to*  the  partnership,  and  those 
received  by  another  from  it,  until 
the  concern  has  been  wound  up, 
only  constitute  items  in  the  ac- 
count between  the  partners,  and 
cannot  be  treated  as  debts;  and 
the  Court,  therefore,  will  not, 
upon  an  interlocutory  application, 
order  the  amount  of  such  advances 
to  be  paid  in  and  secured,  pend- 
ing a  suit  for  taking  the  partner- 
ship accounts.  Richardson  Y.  Bank 
of  England.  165 

See  Limitations  (Statutx  of). 

PATENT  RIGHT. 
1.  In  August  1835  a  patentee  filed 
a  bill  to  restrain  an  alleged  in- 
fringement of  his  patent,  and  the 
Defendant  having  by  his  answer 
denied  the  validity  of  the  patent, 
and  also  the  fact  of  the  alleged 
infringement,  the  Plaintiff  made 
no  interlocutory  application  for  an 
injunction,  but  went  into  evidence 
in  support  of  his  case,  and  in  May 
1839  brought  the  cause  to  a  hear- 
ing. The  Master  of  the  Rolls, 
being  of  opinion  that  the  Plaintiff, 
upon  the  evidence,  had  not  made 
out  a  case  which  would  have  sup- 
ported an  injunction  if  applied  for 
in  the  interlocutory  stage,  refused 
to  give  him  an  opportunity  of 
,  establishing  his  title  at  law  by  re- 
taining the  bill,  with  liberty  to 
bring  an  action ;  and  dismissed  the 
bill    with   costs;   and  the  Lord 

Chan- 
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Chancellor,  on    appeal,'  affirmed 
this  decision.     Bcxon  v.  Jones, 

Page  433 
Consideration  of  the  principles 
and  practice  of  the  Court  in  grant- 
ing injunctions  in  patent  cases, 
upon  interlocutory  motions  and  at 
the  hearing.  Ibid. 

2.  Although  a  patent  is  of  long 
standings  yet  if,  from  the  nature 
of  the  alleged  invention,  or  the 
conflicting  evidence  as  to  its  no- 
velty, its  validity  appears  to  be 
doubtful,  or  if  the  evidence  of 
exclusive  possession  is  not  satis- 
factory,  the  Court  will  not  grant 
an  injunction  until  the  title  has 
been  established  at  law.  Collard 
V.  Allison.  487 

After  the  patentee  had  obtained 
a  verdict  in  an  action  brought  to 
try  the  validity  of  the  patent,  the 
Court  refused  to  grant  an  injunc- 
tion to  restrain  the  infringement 
of  the  patent,  on  the  ground  that 
a  rule  nisi  for  a  new  trial  had  been 
obtained  and  was  pending  in  the 
court  of  law,  and  that  the  legal 
title  of  the  patentee  was  therefore 
still  undecided.  Ibid. 

S.  A  party,  who  had  lodged  an  un- 
successful cao^a^ against  the  grant- 
ing of  a  patent,  ordered  to  pay  to 
the  patentee  the  taxed  costs  occa- 
sioned by  the  caveat. '  Sembley  such 
costs  will  be  taxed  upon  the  prin- 
ciple upon  which  costs  in  a  cause 
are  taxed  as  between  party  and 
party.  In  re  Cutler's  Patent,  510 


PAYMENT  INTO  COURT. 

1.  Review  of  the  principles  upon 
which  money  is  ordered  to  be  paid 
into  Court  in  consequence  of  ad- 
missions made  in  a  defendant's 
answer.  Richardson  v.  Bank  of 
England.  Page  165 

2.  When  a  plaintiff  claims  to  be  en- 
titled, in  a  particular  character,  to 
a  fund  in  the  hands  of  a  trustee, 
and  the  trustee,  by  his  answer,  says 
he  does  not  know  whether  the 
Plaintiff  fills  that  character  or  not, 
the  Plaintiff  cannot  have  the  fund 
brought  into  Court  in  the  suit. 
Dubless  V.  Flint.  502 

See  Partners,  4. 

PERPETUITY. 
See  Power,  2. 

PERSONAL  ESTATE. 
See  Lunatic. 

PETITION. 
See  Practice,  4.  6. 

PLAINTIFF. 

See  Advance  out  of  Fund  in 
Court. 
Jurisdiction,  5. 
Practice,  10. 13.  20. 

PLEADING. 

See  Joint  Stock  Company. 
Multifariousness. 
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FLBDGB  OF  CHATTELS. 

See  CHATTtLS. 

POWER  TO  SELL- 

See  Trubtus'  Rjbgxipts   Dis- 
charges, 1,  2. 
P0WBR9  2. 

POWER. 

!•  AhasbRod,  upon  marriage,  set- 
tladRR  estate  to  the  use  of  him- 
self for  lifei  with  remRinder  to  the 
list  of  trustees  to  presenre  contin- 

f  gent  remainders,  with  remainder 
to  the  use  of  trustees  for  a  term 
of  yean,  to  secure  a  jointure  for 
the  wife,  with  remainder  to  the 
use  of  such  children  of  the  mar- 
riage as  the  husband  and  wife 
jointly,  or,  in  default  of  a  joint 
appointment,  the  survivor  of  them 
should  appoint,  with  remainder, 
in  default  of  such  appointment, 
to  the  children  of  the  marriage, 
equally,  with  remainder  to  the 
right  heirs  of  the  husband.  The 
husband  became  bankrupt,  and, 
after  his  bankruptcy,  he  and  his 
wife  made  a  joint  appointment  in 
favour  of  two  of  the  children  of 
the  marriage.  The  husband  then 
died ;  and  a  bill  having  been  sub- 
sequently filed  by  a  person  claim- 
ing under  the  bankruptcy,  for  an 
account  of  the  rents  of  the  settled 
estate,  the  wife  thereupon  exe« 
cuted  a  separate  appointment  in 
favour  of  the  same  children,  which 
she  stated  in  her  answer : 

Held,  first,  that  the  joint  ap- 
pointment was  inoperative,  on  the 


ground  that  the  hoibRnil  oould 
not,  by  R  sobseqaeRtRSRCutioB  of 
the  power,  deprive  his  assignees 
of  Rn  estatiB  which  faad  Koeo  once 
vested  in  them  by  his  bRokruptcy ; 
secondly  (by  inplicRtion),  that 
such  joint  appoiotiBeiiC  ooold  not 
be  considered  as  the  separate 
Rppointment  of  the  wH^  who  sur- 
vived ;  and,  thirdly,  that  the  iHfe's 
sepRrRte  appointnient  after  the 
husband's  death  was  r  good  exer- 
cise of  the  power;  R»d  ttet  the 
account  of  the  rents  prayed  bj 
the  bill  couTd  not  be  extimded 
beyond  the  date  of  that  appoint- 
ment. Hole  V.  EicoH.  Yn%B  187 
2.  A  testRtor,  by  his  will,  after  dis- 
posing of  three  one  fifths  of  his 
residuary  real  and  personal  estate, 
gave  another  one  fifth  *fai  trust  for 
his  son  fFtSfffmand  hts  diildren; 
and  the  remaining  one  fifth  in  trust 
for  his  daughter  till  tw^ity-five  or 
marriage,  with  a  direction,  that  if 
she  married  under  that  age,  her 
fifth  should  be  conveyed  and  set* 
tied  upon  the  trusts  therein  men- 
tioned ;  and  he  gave  the  trustees 
a  general  power  of  sale  during  the 
continuance  of  the  trusts  thereby 
reposed  in  them.  WUIimm  sur- 
vived the  testator,  and  dted»  leav- 
ing infant  children :  and,  upon  the 
daughter's  marriage  under  twenty- 
five,  a  settlement  wais  executed, 
which,  recitinjg  that  no  part  of  the 
real  estate  had  been  sold,  although 
it  was  intended  that  the  same 
should  be  sold  under  the  power 
contained  in  the  will,  assigned  to 
trustees^  their  executors,  &c.  all 

the 
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the  daughter's  share  of  the  monies 
to  be  produced  by  the  sale  of  the 
real  estate,  upon  cei tain  trusts  in 
favour  of  her  intended  husband, 
herself  and  her  issue : 

Held,  as  to  WiUiam's  fifth,  that 
the  power  of  sale  under  the  will 
continued  after  his  death;  and 
that,  although,  as  to  the  daugh- 
ter's ifth,  the  power  had  deter- 
mined upon  her  marriage,  yet  the 
^  settlement  created  a  new  power 
of  sale  by  implication.  Wood  v. 
fVAUe.  FBge  460 

Whatever  objections  may  exist 
to  an  indefinite  power  of  sale,  on 
the  ground  of  its  tending  to  a 
perpetuity,  such  objections  will 
not  prevent  the  valid  exercise  of 
the  power  during  the  continuance 
of  limitations,  which  are  within  the 
prescribed  legal  limits:    Sembk. 

Ibid. 

PRACTICE. 

]•  The  Court  will  not,  upon  an  in- 
terlocutory supplication,  after  the 
cause  is  set  down  for  hearing,  de- 
clare that  at  the  hearing  a  parti- 
cular document  may  be  produced 
and  jread  aa  evidence.  The  Attor- 
mey^Qeneral  v*  the  Ffshmongers* 
Company.  1 

8.  A  Phantiff  applying  for  leave  to 
amend,  afler  replication,  must  give 
the  Court  as  much  information  as 
to  the  nature  of  the  proposed 
amendments  as  the  Court  requires 
upon  aa  application  for  leave  to 
amend  a  second  time  after  answer. 

Ibid. 


S.  Whether  it  is  necessary,  and  if  so, 
in  what  cases,  to  obtain  the  leave 
of  the  Court  before  filing  a  supple- 
mental bill  for  the  purpose  of  put- 
ting in  issue  matter  discovered 
since  the  origmal  bill  was  suscep- 
tible of  amendment,  quare. 

But  if  such  leave  is  necessary, 
the  application  for  it  must  give  the 
Court  as  much  information  as 
would  be  required  for  the  purpose 
of  obtaining  leave  to  amend  a  se- 
cond timeafteranswer«ii«(!>  Page  1 

4>.  A  petition  which  the  Court  has 
no  jurisdiction  to  entertain  may  be 
dismissed  with  costs ;  SembU.  In 
n  Isaac*  11 

5.  N.  was  made  a  Defendant  to  a 
cause  as  a  creditor  in  respect  of  a 
debt  which  he  had  assigned  to 
trustees,  and  to  recover  which  he 
had  given  them  power  to  use  his 
name.  The  trustees  were  not 
themselves  parties  to  the  suit,  but 
they  obtained  an  order  authorising 
them  to  appear  for  him,  and  to 
use  his  name  in  all  proceedings  in 
the  cause,  and  directing  that  all 
warrants  and  proceedings  served 
on  his  clerk  in  Court,  should  be 
forwarded  to  their  solicitor. 

Held,  that  such  an  order  was 
irregular.    Drever  v.*  ^awUdey. 

94 

6.  When  the  Master  has  omitted  to 
report  upon  one  of  the  questions 
referred  to  him,  it  is  irregular  to 
present  a  petition  praying  a  decla- 
ration upon  that  question.  The 
right  course  is  to  except  to  the 
Master's  report.  An  order  upon 
a  petition  may  be  a  proper  mode 
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of  suppljriDg  any  omisiion  in  the 
directions  which  the  decree  has 
given  to  the  Master,  but  it  cannot 
be  the  proper  mode  of  supplying 

>  any  defect  or  correcting  any  error 
in  the  report     Winter  v.  Innes. 

Page  101 

7*  A  part  of  an  exception  may  be 
allowed  unless  it  be  so  specially 
framed  as  to  prevent  such  partial 
allowance.     Hoare  v.  Johnstone. 

127 

8.  On  the  argument  of  exceptions  to 
the  Master's  report,  an  objection 
as  to  the-admissibility  of  evidence 
may  prevail,  although  it  does  not 
form  the  subject  of  an  exception. 
lUd. 

S«  The  common  injunction  having 
issued  against  one  of  two  Defend- 
ants for  want  of  answer^  the  Plain- 
tiff afterwards,  by  an  order  of 
course,  obtained  leave  to  amend 

|i  without  prejudice  to  the  injunction. 

\  8uch  an  order,  it  seems,  is  not 
irregular ;  and,  at  any  rate,  cannot 
be  impeached  by  the  Defendant 
against  whom  no  injunction  has 
issued.    Ferrand  v.  Hamer.     143 

10.  A  Plaintiff  may  obtain  the  com- 
mon order  dismissing  the  bill  with 
costs,  at  any  time  before  the  cause 
has  beea  actually  heard ;  and  even 
after  it  has  been  called  on  for 
hearing.  Curtis  v.  lAoyd.  194 

11.  The  Court  will  not  suffer  the 
proceedings  in  a  cause  to  be  im- 
peached on  the  ground  of  irregu- 
larities of  which  the  persons  com- 
plaining have  been  themselves  the 
authors ;  and  if  all  persons  inter- 


ested in  the  subject  matter  of  the 
suit  have  been  substantially  parties 
to  all  the  subsequent  proceedings, 
none  of  them  can  be  permitted  to 
escape  from  the  effect  of  such 
subsequent  proceedings,  by  shew- 
ing prior  irregularities;  and  no 
difference  in  this  respect  is  caused 
by  the  circumstance  that  some  of 
such  parties  arc  infant  Plaint]& 
Morrison  v.  Morrison.    P^e  215 

12.  After  the  six  weeks  limited  by 
the  ISth  order  of  1828,  as  amend- 
ed in  1831  have  expired,  the 
Master  has  no  jurisdiction  to  en- 
tertain applications  for  leave  to 
amend,  lioydw.  Wait*   Page  257 

13.  A  Relator  and  Plaintiff  cannot 
be  heard  in  person.  Altorneif  Gt* 
neral  v.  Barker*  262 

14.  When  a  Defendant,  by  his  answer, 
admits  the  possession  of  books  and 
papers  relating  to  the  matters  in 
question,  but  states  that  they  are 
in  constant  use  in  his  business, 
and  necessary  for  that  purpose, 
the  Court  only  orders,  in  the  first 
instance,  that  they  shall  be  pro- 
duced to  the  Plaintiff  at  the  place 
of  business  at  which  they  are 
stated  to  be  in  use ;  leaving  it  open 
to  the  Plaintiff,  if  he  does  not  ob- 
tain a  satisfactory  inspection  of 
them  there,  to  apply  to  the  Court 
for  a  further  order.  Grane  v. 
Cooper.  263 

15.  A  subpoena  for  costs  cannot  be 
served  upon  a  party  who  is  in 
custody  under  an  irregular  attach- 
ment sued  out  by  the  party  serv- 
ing him  with  such  subpcena. 

SemNef 
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Sembkf  that  the  senrice  would 
also  be  bad  if  the  Defendant  was 
in  irregular  custody  at  the  suit  of 
any  other  person.  Hatokins  v. 
Hatl.  Page  280 

16.  The  common  undertaking  upon 
an  appeal)  to  pay  such  costs  (if 
any)  as  the  Court  shall  think  fit  to 
award  in  respect  of  any  proceed- 
ings had  since  the  decree,  applies 
only  to  costs  incurred  in  the  pro- 
secution of  the  decree,  and  not  to 
the  costs  of  the  appeal.  Price  v. 
Detvhurst.  282 

17.  When  a  demurrer  for  want  of 
parties  is  allowed,  with  leave  to 
amend,  the  Plaintiff  does  not,  by 
undertaking  to  amend,  preclude 
himself  from  appealing  against  the 
allowance  of  the  demurrer.  Lid- 
better  v.  Long*  286 

18.  If  a  Defendant,  in  his  answer, 
states  portions  of  pleadings  at  law, 
but  for  greater  certainty  as  to 
those  pleadings  refers  to  a  copy 
thereof  when  produced,  the  Plain- 
tiff may,  on  a  motion  for  an  injunc- 

;  tion,  read  the  whole  of  such  plead- 
ings from  a  copy  verified  by 
affidavit.   Ratoson  v.  Samuel.  SSO 

19.  When  a  fund,  the  title  to  which 
is  litigated  in  the  cause,  has  been 
brought  into  Court,  it  is  contrary 
to  the  practice  of  the  Court  to 
determine  the  question  of  title 
upon  interlocutory  application,  so 
far  as  to  direct  that  the  interest  of 
the  fund  shall  be  paid  to  one  of 
the  parties  claiming  it,  until  fur- 
ther order.  Nedby  v.  Nedby.  367 

20.  A  Plaintiff,  although  appointed 
receiver  in  the  causot  cannot,  be- 


fore decree,  be  ordered,  as  Plain- 
tiff, to  produce  books  or  accounts 
in  his  possession,  for  the  inspec- 
tion of  a  Defendant.  Maund  ▼• 
AUiet.  Page  503 

A  party  in  possession  of  documents 
cannot,  except  by  consent,  be 
compelled  to  produce  them*  for 
inspection  elsewhere  than  before 
an  officer  of  the  Court.  Ibid* 

21.  An  order  for  a  comnussion  to 
examine  witnesses,  returnable  upon 
a  day  subsequent  to  that  to  which 
publication  stands  enlarged,  with 
liberty  to  apply  to  the  Master  to 
enlarge  publication,  is  irregular. 
Maundy.  Allien,     "  503 

22.  After  an  attachment  against  a 
Defendant  for  want  of  his  answer 
has  been  sealed,  he  cannot  refer 
the  bill  for  impertinence;  and  if 
the  attachment  bears  date  on  the 
same  day  as  the  order  of  reference 
it  will  take  precedence  of  the 
order.    Petty  v.  Lonsdale*      S4tS 

SemUe  also,  that  the  order  of 
reference  will  not  stand  unless  it 
be  not  only  obtained  but  served 
before  the  date  of  the  attachment. 

Ibid. 

23.  The  enrolment  of  a  decree  or 
order  will  not  be  stopped  by  an 
appeal,  if  the  order  setting  down 
the  appeal  is  not  served  before  the 
enrolment  is  made.  Dearman^  v. 
Wych.  550 

See  CONVETAHCX. 

Resalx. 

Sale  under  Decrxe. 
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PRECEPT- 

When  a  company  empowered  by 
parliament  has  given  notice  to  an 
owner  of  land  to  treat  for  the  pur- 
chase of  a  part  of  it,  but  the 
owner  and  the  company  cannot 
agree  upon  the  terms,  and  the 
coropanyy  therefore,  issues  a  pre- 
cept to  the  sheriff  to  summon  a 
juiy  to  assess  the  valuer  the  part 
of  the  land  which  is  described  in 
the  precept  as  being  that  of  which 
th»*jury  are  to  assess  the  Talue, 
must  be  neither  less  nor  more  than 
that  for  tke  purchase  of  which  the 
owner  has  already  been  required 

'  by  the  notice  to  treat.  Sione  v« 
Commercial    RaUxoay    Company. 

Page  122 


PROBATE. 
A  husband  and  wife,  who  were 
British  subjects,  and  were  domi- 
ciled and  resident  in  England^  but 
were  jointly  entitled  to  a  sum  of 
money  secured  upon  mortgage  of 
an  estate  in  the  Danish  island  of 
St.  CroiXf  made  a  joint  will  ac- 
cording to  the  Danish  law,  be* 
qneathing  all  their  personal  estate, 
and  afterwards  the  husband  made 
a  sole  will,  bequeathing  all  his 
personal  estate,  and  particularising, 
amongst  other  things,  money  due 
on  mortgage  of  an  estate  in  St. 
Croix,  and  the  wife  having  sur- 
vived him  also  made  a  sole  will 
bequeathingallher  personal  estate. 
The  two  sole  wills  were  proved  in 
Engfandf  but  the  joint  will  was 


not.  It  appeaitd  b  evfdMeei  that 
for  the  purpoaca  Irf  Munmiaskm 
the  Danish  law  tMmaidert  noBey 
due  upon  mortgage  of  land  .as 
personal  estate:  Held,  that  she 
Court  could  pot  take  notice  of 
the  jomt  will,  and  that  the  mort- 
gage money  passed  under;  ea^  of 
the  sole  willa..  Price  ▼•  JDeeJisini. 

fegele 

PRODUCTION. 
Set  Praoticx)  14.  20l 

PROFITS. 
See  Trade  (Pbovits  of). 

PUBUCATION. 
See  PjiACTiCBt  21. 

PURCHASE  (COMPULSORT> 

See  JuRismcTiov,  2. 


PURCHASER. 

See  CoKTETAVcx. 
Resale. 


RAILWAY  ACTS. 
See  Jurisdiction,  2. 

REAL  ESTATE. 
See  AxiENE. 

RECEIVER. 
See  Praotioi^  20l 


RELATOR. 
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RELATOR. 
See  Practics,  IS. 

.<RELEA8£. 
Degree  of  we^ht  tobe  attached  to 
deeds  of  release  executed  by 
cestuis  que  trust  within  a  few  days 
of  their  respectively  coming  of 
AgCyVheD  such  releases  profess  to 
proceed  upon  the  examination  of 
complicated  accounts.  Wedder- 
hum  Y.  Wedderburn.         Page  41 

EPLIGIOUS  FAITH. 

iS^^  jfuBISDICTION,  4. 

Education. 

REMAINDERMAN. 
Whether  a  devisee  in  remainder  of 
leaseholdsi  who  is  hunfl^^lf  the  ex- 
ecutor of  the  testator,  could,  after 
having  acquiesced  for  nearly  thirty 
years  in  the  tenant  for  life's  re- 
ceiving the  rents,  insist  that, 
according  to  the  terms  of  the  will, 
the  property  ought  to  have  been 
converted  immediately  after  the 
testator's  death,  quare*  Pickering 
v.  Pickerifig.  289 

RENTS. 
See  Apportionmbnt. 

REPAIRS. 
See  Lunatic,  1. 

RESALE. 
An  order  fiir  aresale,' made  in  con- 
sequence of  the  purchaser's  de- 


fiiuU  in  completing  his  purchase, 
should  not  discharge  him  from  his 
purchase. . .  Harding  y,  Harding. 

.    Page  514 

RESIDUARY  LEGATEES. 
See  Costs,  4. 

ROMAN  CATHOLIC  EDUCA- 
TION. 

«%e  Jurisdiction,  4. 


«ri« 


ST.  CROIX. 
Nature  and  jurisdiction  of  an  fi^Hni- 
tor's  Court  of  Dealbg  in  Sf.  (froix. 
Price  V.  Detvhurst*  76 

See  Probate. 

(SALE  UNDER  DECREE). 
See  Resale. 

CoNVi^ANCE. 

SALE  (POWER  OF). 
See  TruI^tees'  Receipts  Dis- 
charges. 

SCOTLAND. 

See  Suit  in  Scotland.  ; 

SEPARATE  USE.      » 

1.  Discussion  of  the  validity  of  a 
limitation  to  the  separate  use  of 
a  woman  who  is  single  when  the 
instrument  comes  into  operation. 
Nedby  v.  Nedbif.  367 

2.  If  property  be  given  or  settled  to 
the  separate  use  of  a  wonum  un- 
married when  the  settlement  or 
gift  takes  effect,  and  she  be  pro- 
hibited against  aftticipAting  it,  it 

3  B  4  will. 
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will,  if  not  alienated  by  her  when 
discovert,  be  enjoyed  by  her  as 
her  separate  estate,  during  any 
coverture  or  covertures  to  which 
she  may  afterwards  be  subject; 
and  she  will,  during  the  existence 
of  such  coverture  or  covertures, 
be  unable  to  anticipate  it.  Tul' 
lett  v*  Armstrong.  Scarborough  v. 
Barman.  Page  377 

S.  Personal  chattels  bequeathed  to 
a  single  woman  for  her  separate 
use,  but  without  the  intervention 
of  any  trustee,  cannot  be  seized 
in  execution  by  a  judgment  cre- 
ditor of  an  after- taken  husband. 
Ntvdands  v.  Paynter.  408 

SERVICE. 
See  Practice,  15.  22,  23. 


SET  OFF. 
/.9  being  indebted  to  his  sister  C, 
became  a  bankrupt :  shortly  after- 
wards   C.   made    her   will,    and 
thereby    gave   certain    sums    to 
her   trustees    and    executors   as 
pecuniary  provisions  for  the  be- 
nefit of  /.  in  a  form  apparently  ■ 
intended  to   exclude  the  claims 
of  creditors.     She  never  proved 
her  debt  against  the  bankrupt's 
estate,  and  died  before  he   ob- 
tained his  certificate.     On  a  bill 
by  the  assignee   against  the  exe- 
cutors of  C.  for  payment  of  the 
money. bequeathed  for  the  use  of 
the  bankrupt,  the  Lord  Chancellor 
held,  affirming  the  decree  of  the 
Master    of  the  Rolls,    that  the 
executors  were  not  enditled  to  set 
off  the  amount  of  the  unproved 


debt  against  the  demand  of  the 
assignee.     Cherry  v.  Boultbee. 

Page  442 

SETTLEMENT. 
See  Covenant  to  Settle. 
Maintenance. 
Power,  2. 

SETTLEMENT  (VOLUNTARY 
AND  IMPERFECT). 

A   father  being  seised   of    certain 
freehold  property,  and  being  pos- 
sessed of  certain  East  India  stock, 
and  shares  in  the  Globe  Insurance 
Company,  by  a  deed-poll,  reciting 
that,  with  a  view  of  making  some 
provision  for  Mrs.  C.  one  of  his 
married  daughters,  and  her  hus- 
band and  children,  he    had  de- 
termined to  convey,  assign,  and 
transfer    the   freehold    property, 
stock,  and  shares  in  manner  after 
stated,  and  that  he  was  about  to 
transfer  the  stock  in  order  to  effect 
his  intention  thereinafter  declared 
in  respect  of  the  same  stock,  pro- 
ceeded to  make  known  that,  in 
consideration  of  natural  love  and 
affection,  and  of  lOf.,  he  released 
the  freehold  property  to  his  daugh- 
ter's husband  (in  whose  favour  he 
had  executed  a  lease  for  a  year), 
to  hold  to  him  in  fee,  to  the  use 
of  his  (the  settlor's)  daughter  for 
life,  remainder  to  her  husband  for 
life,  remainder  to  her  children  as 
tenants  in  common  in  fee.     And 
he  further  made  known  that,  for 
settling  and  assuring  the  stock 
and  shares,  and  for  eflfectiog  his 
intention  in  that  behalf,  and  for 

the 
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the  cooBiderations  befdVe  express- 
ed,  he  thereby  granted,  bargainedy 
soldy  and  assigned  the  stock  and 
shares  to  his  daughter,  her  exe- 
cutors, Scc.f  with  full  power,  in 
his  name  or  otherwise,  either  per- 
sonally, or  by  attorney,  to  recover 
and  receive  such  part  of  the  pre- 
mises as  a  mere  assignment  would 
not  enable  her  to  recover  or  re- 
ceive: to  hold  to  her,  her  exe- 
cutors, &c«  for  her  separate  use ; 
and  in  case  her  husband  should 
survive  her,  then  with  power  for 
him  to  receive  the  dividends  for 
his  life,  and  after  the  death  of  the 
survivor  of  them,  then  for  the 
benefit  of  their  children  equally. 
And  by  the  same  deed-poll  the 
settlor  directed  his  real  and  per- 
sonal representative  to  make  and 
execute  all  acts,  conveyances, 
transfers,  or  other  assurances  for 
more  effectually  conveying,  trans- 
ferring, or  otherwise  assuring  the 
premises.  This  deed  (as  well  as 
the  lease  for  a  year)  was  sealed 
and  delivered  by  the  intestate  in 
the  usual  way,  but  he  retained  it 
in  his  possession  until  his  death, 
which  happened  two  months  after- 
wards, and  it  was  then  found  in  a 
chest  belonging  to  him,  enclosed 
in  an  envelope,  bearing  an  en- 
dorsement in  his  handwriting  in 
the  following  words:  *< Papers 
concerning  Mr.  and  Mrs.  C.  and 
their  children,  in  regard  to  there 
being  no  settlement  made  on  them 
at  the  marriage.  To  be  given  up 
to  Mrs.  Ci  at  my  deaths  and  im- 
mediately." 


The  existence  of  the  deeds  did 
not  become  known  to  the  daugh- 
ter, or  her  husband  or  children, 
till  after  the  intestate's  death. 

Tlie  deed-poll  was  not  an  ef- 
fectual mode  of  transfer,  either 
of  the  East  India  stock  or  of  the 
Globe  shares ;  but  Mrs.  C,  after 
the  intestate's  death,  havmg  taken 
out  administration  to  his  estate, 
transferred  the  stock  and  shares 
into  the  names  of  her  husband 
and  herself. 

A  bill  having  been  filed  by  one 
of  the  co-heiresses  and  next  of 
kin  of  the  intestate,  praying  that 
the  deeds  might  be  declared  void 
and  delivered  up,  and  praying  a 
declaration  that  the  stock  and 
shares  formed  part  of  the  intes- 
tate's personal  estate,  or,  if  the 
conveyance  should  be  held  good, 
then  that  the  freehold  property 
might  be  brought  into  hotchpot ; 

The  Court  declined  to  decide 
the  question  of  the  validity  of  the 
deed  as  to  the  freehold  property, 
or  the  question  of  hotchpot,  as  the 
former  was  a  question  at  law,  and 
the  latter  depended  on  the  former, 
and,  further,  could  be  properly 
determined  only  in  another  suit 
which  was  pending,  for  the  ad- 
ministration of  the  intestate's  es- 
tate :  but  the  Court 

Held,  as  to  the  East  India  stock 
and  the  Globe  shares,  that  the 
deed  poll  was  inoperative ;  and  it 
declared  that  the  stock  and  shares 
formed  part  of  the  intestate's  per. 
sonal  estate.    Dillon  v.  Coppin. 

SOLICITOR. 


790 


INDBX  TD  TBC  PRINCIPAL  MATTERS. 


SOLiaTOR. 
Sec  Tajcatioh  of  Costs. 

SPECIFIC  LEGACY. 
See  LsGACT. 

SPECinC  PERFORMANCE. 

L  Decree  for  the  execution  of  a 
lease  to  the  Plaintifisy  according 
to  the  terms  of  an  agreement  en- 
tered  into  between  the  two  De- 
fendantji;  it  appearing  that  one  of 
the  Defendants^  who  resisted  the 
decree  and  claimed  the  benefit  of 
the  agreepaent  for  himself,  acted 
as  agent  of  the  Plaintiffis  in  nego- 
ciating  the  lease  from  his  Co- 
defendanty  so  that  his  own  inten- 
tion was  immaterial:  and  the 
Court  being  satisfied,  moreover, 
upon  the  evidence,  that  the  real 
object  and  understanding  of  the 
contracting  parties  was  an  agree- 
ment for  a  lease  for  the  benefit  of 
the  Plaintiffs.      Taylor  v.  Salmon. 

Page  13^ 

2.  To  a  common  bill  for  the  specific 
performance  of  a  contract  of  sale, 
the  parties  to  the  contract  are  the 
only  proper  parties.  Wood  v. 
WhUe.  460 

STATUTES, 

CONSTaUCTION   OF. 

1.  6  Ann.  c.  18*  The  Court  has  no 
power  to  order  a  remainderman 
expectant  upon  the  determination 
of  an  estate  jmr  atUer  vie  to  pay 
fo  the  tenant  pur  auier  vie  the  ex- 


pencea  bf  prodncii^  the  ofihd 
que  vie  under  the  act*  6  Ann. 
e.  18.    In  Re  Jbaae.         Page  1 1 

See  JuRiSDioTioNf  1. 

8.  1  &  2  Vict.  c.  110.  s.  14.  A 
Judge  of  the  Court  of  Chancery  is 
not  a  Judge  of  one  of  the  Superior 
Courts  at  WeetmmUerf  within  the 
meaning  of  the  fburteenth  section 
of  the  1&2  Vict.c\\0.  Milesr. 
Prestand.  iSl 

4.  4&5  fr.4.c.22. 

See  AppoRTiemtlKMT. 

STATUTE  OF  LIMITATION& 
See  Limitations  (Statute  or). 

STAY  OF  PROCEEDINGS. 
See  Suit  in  Scotland. 

STOCK,  LEGACY  OF. 
See  Lboacy. 

SUIT  IN  SCOTLAND. 

Plaintifis  who  had  obtained  in  this 
Court  a  decree  for  an  account 
against  three  Defendants,  two  of 
whom  resided  in  Scotland^  and  all 
of  whom  had  real  property  there, 
brought  actions  in  Scotland  m^hmX. 
the  same  Defendants  for  the  same 
demand ;  and  they  obtained  leave 
from  this  Court  to  prosecute  the 
Scotch  actions  so  far  as  should  be 
necessary  for  the  purpose  of  ob- 
taining such  security  as  it  is  in  the 
power  of  the  Scotch  court  to  give 
for  the  amount  which,  ^m>d  taking 
the  accounts  directed  by  the  de- 
cree? 
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er86»  siMmld  tdtiiitfitely  be  found 
due  ta  the  Plainti&  Weddtr- 
bum  ▼*  Weddirlmrn.       F^  585 

SUPPLEMENTAL  BILL 

(LEAVE  TO  FILE). 

See  PRACTicKy  3. 

SURVIVOR  AND   SURVIVING. 
See  Will  (Comstructiok  or),  4. 


TAXATION  OF  COSTS. 

If  an  order  for  taxation  of  costs  is 
obtained  of  course  in  a  case  in 
which  it  ought  to  have  been  ob- 
tained upon  special  application,  it 
will  be  discharged.  Harris  v. 
Siari.  261 

TENANT  FOR  LIFE. 
See  Conversion. 
Lbaskrolds, 

TIMBER. 
See  Ti^HRs. 

TITHES. 
Trees  of  the  growth  of  twenty  years 
or  upwards,  sprang  from  the  ropts 
or  stools  of  old  trees  formerly  cut 
down,  are  within  the  exemption  of 
the  45  Edvo.  3»  e.  5.  and  are  not 
titheable.    Loxon  ▼•  Pryse.     600 

TITLE  (CONCEALMENT  OF). 
A  party  claiming  a  title  in  him- 
self^  but  privy  to  the  fiict  of  an- 


other dealing  with  Ae  property 
as  hia  own,  will  not,  in  eqaity>  be 
permitted  to  assert  his  own  title 
against  a  title 'Created  by  that 
other,  although  he  deriTei  no  be- 
nefit from  the  transaction.  NicM* 
eon  ▼•  Hooper,  Page  179 

.  TITWB  (QOOD  IN  EQUITY). 

See  AssiGNMBNT  (  Equitable ). 

TRADE  (PROFITS  OPJ. 

Difficulties  of  enforcing  in 
Chancery  a  cestui  que  trusiU  right 
(however  clear)  to  participate  in 
profits  of  a  trade  carried  on  in 
part  with  the  trust  fund.  Wedfter* 
hum  V.  fVedderbum,  41 

See  PAaxNEiUi  l»  2. 

TRIAL  AT  law:  ^^  '' 
Where  upon 'an  ihteittieUfory 
application,  an  issue  has  bcfeti  ^di- 
rected to  try  a  question  of  filet, 
upon  which  die  title  of  the  parties 
depends/  and  a  verdidt  has  1)600 
found  in  favour  of"  6tib '  pftlty, 
which  the  Courti  on  a  motion  for 
a  new  trial,  refuses  to  disturb,  the 
other  party  mayi  notwithstanding, 
proceed  with  the  cause,  and  go 
into  evidence  in  support  of  hia 
case  in  opposition  to  the  finding 
of  the  Jury :  and»  if,  at  the  hear- 
ing, his  evidence  is  sufficient  to 
raise  a  reasonable  douj^t  of,  the 
correctness  of  the  verdict,  the 
same  question  will  be  sent  to  fui- 
other  jury.  But  the  inconveni- 
ences of  ibis  course  are  so  great 

that 
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that  the  Court  will  be  strongly 
iDclinedy  when  it  grants  such  an 
interlocutory  issue,  to  require 
from  both  parties  an  undertaking 
to  be  bound  by  the  result.  AnsdM 
▼•  Ansdell,  Gompertx  v.  AmddL 

Page  449 

Se0  Injuvctiok  (Special). 
.  Patbnt  Right,  1, 2. 

TRUSTS. 

Persons  who  had  obtained  pos- 
sesion of  mortgage  money,  under 
colour  of  being  personal  repre- 
sentatives constituted  by  a  joint 
will  of  husband  and  wifey  and  be- 
neficially interested  in  part  under 
that  will,  and  with  the  assistance 
of  an  Executor's  Court  of  Dealing 
in  St.  Croixt  which  appeared  to 
have  had,  in  fact,  under  the  cir- 
cumstances of  the  case,  no  juris- 
diction, held  to  be  trustees  of  the 
money  for  the  personal  represent- 
atives of  the  husband  and  wife, 
who  claimed  under  their  respective 
sole  wills.    Price  v.  DewhursU  76 

See  Trustees'   Receipts  Dis- 
charges. 

« 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 

1.  Between  cestui  que  trust  and  trus- 
tee, no  lapse  of  time  will  preclude 
the  account  from  the  commence- 
ment of  the  trust,  in  a  case  in 
which  the  relation  of  trustee  and 
cestui  que  trust  continues,  the 
'transactions  between  them  are 
not  closed,  and  the  delay  of  the 


daim  is  attributable  to  the  trustee 
not  having  given  to  his  cestui  que 
trust  that  information  to  which  he 
was  entitled,  and  accounted  with 
him  in  such  manner  as  he  ought. 
Wedderbum  v.   Wedderhum. 

Page  41 
2.  A  testator  bequeathed  a  sum  of 
long  annuities  to  trustees,  upon 
trust  for  his  daughter  for  life,  for 
her  separate  use,  and,  after  her 
death,  upon  trust  for  such  persons 
as  she  should  by  will  appoint. 
One  of  the  trustees  purchased  of 
the  daughter  and  her  husband  the 
absolute  interest  in  the  long  annu- 
ities, and  took  an  assignment  to 
himself  of  the  daughter's  life  in- 
terest in  them,  accompanied  by 
whatpurportedtobean  execution, 
by  the  same  instrument,  of  her 
testamentary  power  over  the  re- 
version, with  a  covenant  by  the 
daughter  and  her  husband  for  quiet 
enjoyment,  and  for  further  assur- 
ance. It  was  alleged  that  the  price 
paid  was  inadequate:  Held  that,  in- 
dependently of  any  question  of  in- 
adequacy of  price,  the  transaction 
could  not  stand;  and,  upon  the 
daughter's  offer,  after  her  hus- 
band's death,  to  repay  the  con- 
sideration money,  with  interest, 
the  deed  was  set  aside.  Scott  v. 
Davisl  87 

See  Consignee* 
Devise. 

Payment  into  Court,  2. 
Separate  use,  8. 
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TRUSTEES'  RECEIPTS,  DIS- 
CHARGES. 

1.  A  testamentary  charge  of  real 
estates  with  the  payment  of  debts 
generally,  authorises  a  trustee  to 
whom,  after  imposing  the  charge, 
the  testator  has  devised  the  es- 
tates upon  trust  for  other  persons, 
to  sell  or  mortgage  the  estates 
charged,  and  exempts  the  pur- 
chaser or  mortgagee  from  liability 
to  see  to  the  application  of  the 
purchase  or  mortgage  money. 
Ball  V.  Harris.  Page  264 

2.  A  testator  devised  his  real  estate, 
charged  with  the  payment  of  his 
debts  and  legacies,  to  his  eldest 
son,  in  fee,  and  appointed  him  exe- 
cutor. Nine  years  after  the  tes- 
tator's death,  the  devisee,  being 

'  then  in  possession,  mortgaged  the 
estate,  and  covenanted  against  all 
incumbrances  except  the  legacies. 
In  a  suit  subsequently  instituted 
by  one  of  the  legatees  for  pay- 
ment of  his  legacy,  the  estate 
was  sold,  and  the  proceeds  proved 
insufficient  to  satisfy  the  testator's 
unpaid  debtsand  legacies,  together 
with  the  mortgage  money.  Held, 
that  the  mortgagee's  title  was  com- 
plete, subject  onlyto  the  amount 
of  the  legacies,  and  therefore, 
that  after  reserving  the  amount  of 
the  legacies,  the  mortgagee  was 
entitled  to  the  residue  of  the  fund 
as  a  security  for  his  debt,  and  that 
the  amount  so  reserved  was  assets 
of  the  testator  unadministered, 
and  was  therefore  to  be  applied, 
first,  in  satisfaction  of  his  debts. 


and  then,  so  far  as  it  would  ex- 
tend, in  payment  of  his  legacies. 
Eland  v.  Eland.  Page  420 

8.  The  rule  relieving  a  purchaser 
from  seeing  to  the  application  of 
his  purchase  money,  where  there 
is  a  general  charge  of  debts  and 
legacies,  has  reference  to  the  state 
of  things  at  the  death  of  the  tes- 
tator; and  if  the  debts  are  after- 
wards paid,  leaving  the  legacies 
charged,  that  circumstance  can- 
not vary  the  rule.  JUd. 


UNDUE  INFLUENCE. 
See  Agrkbmsnt  (skt  Asidb). 


VENDOR  AND  PURCHASER. 
See  Spscific  Pertormancb,  2. 
conveyancb. 
Resale. 
Sale  under  Decree. 

VOLUNTARY  SETTLEMENT 

See  Settlement  (Voluntary  and 
Imperfect). 


WILL  (JOINT). 
See  Probate. 

WILL  (CONSTRUCTION  OF). 

1.  The  wife  of  F.  ShutUenortk  was 
the  only  child  of  a  person  who 

was 
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>.cntideA  to  ccitam  tlura  in 
Ae  NoUim^kam  canal,  which,  op- 
an  thai  person's  deaih,  wera  trans- 
fened  into  tha  aamas  of  **F. 
UtOilemmrik  and  wife  *'— tha  wife 
having  bcoo  her  father's  adminis- 
Irafrix.  F.  8.  was  erer  after- 
wards, until  his  death,  treirted  by 
theeanal  oompany  as  proprietor 
#f  the  shares,  and  received  the 
dividends  upon  them,  and  was 
deeted  to  be  and  acted  as  a  mem- 
ber of  a  committee  which,  by  the 
company's  act  of  parliament,  was 
required  to  consist  of  proprietors 
of  two  or  more  shares.  F.  S.,  by 
his  will,  bequeathed  what  he  called 
**  ari  my  thnres'in  the  Nottingham 
canal  navigation,"  and  all  other 
his  personal  estate,  to  trustees,  in 
trust  for  his  wi&  for  life;  and 
after  her  death,  if  he  should  leave 
noissue  (which  happened),  in  trust 
to  pay  and  apply  the  «ame  equally 
between  all  and  every  his  brothers 
and  sisters,  their  respecii^  execu' 
torSi  adminittrators,  and  assigns^ 
abtoluiely  and  for  ever.  The  tes- 
tator had  no  canal  shares  at  a{l, 
unless  those  so  transferred  into 
the  names  of  himself  and  his  wife 
could  be  considered  his.  Two  of 
his  brothers  and  a  sister,  who 
were  all  living  when  he  made  his 
will,  died  in  his  lifetime. 

Held^  first,  that  the  words  of 
the  will  amounted  to  a  bequest  of 
the  particular  shares  before  men- 
tioned, and  that  the  widow  was 
bound  to  elect. 

field,  also,  that  the  representa- 
tives of  the  brothers  and  sister  who 


died  in  the  testator's  lifetime 
not  entitled  to  any  share  of  his 
personal  estate  nfider  his  will,  but 
that  the  whole  vested  in  the  bro- 
thers sgad  sieters  who  survived 
hiss.     SkuUUmarik  v.  Crreavci, 

Fage35 
8*  A  testator  gave  hu  real  and  per- 
aonal  estate  npon  trust,  after  pay- 
ment of  his  debts  and  funeral  and 
testaasentary  oKpenses,  and  the 
coau  and  charges  attending  the 
execotion  of  hn  will,  to  pay  out 
of  the  annoal  produce^  certain 
annnities  to  his  three  chHdren  for 
their  lives,  requosting  that  the  sur- 
plus of  the  annaal  income  might 
be  applied  in  accumulation  of  the 
capital  of  hia  peoperty  for  the 
benefit  of  has  grandcUldran ;  and 
that  al  the  death  of  the  survivor 
of  hia  children^  the  trustees  should 
eoQvert  all  his  property  intOBoney, 
and  divide  the  same,  after  deduct- 
ing, the  expenses  of  performing 
his  will,  among  all  his  grandchil- 
dren Inring  al  his  decease  ;  and  in 
case  any  of  his  grandchildren 
should  die  before  their  shares 
should  become  payable  by  virtue 
of  his  will,  leaving  issue,  such 
issue  should  be  entitled  to  the 
share  which  their  parent  would 
have  been  entitled  to  if  then  liv- 
ing ;  but  in  case  of  the  death  of 
any  of  his  said  grandchildren 
without  leaving  issue,  and  before 
becojmiog  entitled  to  receive  their 
respectiveshares,the  testator  then 
gave  the  shares  of  such  deceased 
grandchildren  equally  among  his 
surviving  grandchildren,  to  be  paid 

at 
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at  the  same  time  and  in  the  same 
manner  as  before  mentioned  touch- 
ing the  original  shares  of  his 
grandchildren* 

The  testator  left  his  three  chil- 
dren, and  also  ten  grandchildren, 
surviving  him.  A  suit  was  after- 
wards instituted  for  the  adminis- 
tration of  the  estate,  in  which  the 
annual  income  was  paid  into  Court, 
and  accumulated  during  the  lives 
of  the  annuitants.  At  the  death 
of  the  last  surviving  annuitant, 
which  took  place  about  thirty 
years  after  his  death,  only  five  of 
the  grandchildren  were  living; 
but  two  of  those  who  were  dead 
had  issue  living,  and  the  remain- 
ing three  were  dead  without  issue. 
It  was  held,  thi^t  the  issue  of  the 
two  deceased  grandchildren  were 
entitled,  not  only  to  the  original 
shares  of  their  respective  parents, 
but  also  to  the  interests  which 
such  parents,  if  living,  would  have 
taken  in  the  shares  of  those  grand- 
children who  were  dead  without 
issue.     Eyre  v.  Marsden. 

Page  231 
3.  Where  leasehold  or  other  perish- 
able property  is  included  in  a  gift 
of  all  the  testator's  estate  and 
effects  to  one  person  for  life,  with 
remainder  over  after  his  decease, 
the  property  is  not  to]  be  con- 
verted into  money  at  the  testa- 
tor's death,  if  the  will  contains 
indications  of  an  intention  that  the 
tenant  for  life  should  enjoy  the 
property  in  its  existing  state. 
Pickering  v.  Pickering.  289 


A  testator,  after  dispodog  of  cer- 
tain propertyi  gave  Co  his  wife, 
for  her  life  only,  all  his  remaining 
estates,  and  then  proceeded  in  the 
following  words :  —  ^'  As  also  I 
leave,  give,  and  bequeath  to  my 
said  dear  wife  all  my  capital  in 
trade,  with  the  three  quarters  of 
the  profits  arising  therefrom,  for 
her  life ;  but  nevertheless  in  trust, 
at  her  death,  for  my  then  surviving 
children,  share  and  share  alike; 
independent  of  the  rental  of  my 
said  estates,  which  I  give  and  be- 
queath to  my  surviving  female 
children,  to  be  paid  to  them  as 
follows,  by  my  executor  «/•  C  W. 
or  bis  heirs  or  assigns,''  &c.  The 
testator  then,  after  directing  his 
executor  to  pay  such  rents  at  cer- 
tain particular  times,  proceeded 
thus :  —  '<  On  the  decease  of  any 
of  the  children,  should  they  die 
without  issue  lawfully  begotten, 
that  share  to  fall  to  the  rest,  and 
so  on  to  the  last  female  child ; 
but  should  they  marry  and  have 
children,  then  their  share  to  go  to 
the  said  child  or  children,  and 
from  the  last  female  child  to  the 
males  of  my  body  lawfully  begot- 
ten, with  the  same  restrictions  as 
before  expressed,  and  to  the  heirs 
and  assigns  of  the  last  of  them. 
But  be  it  remembered,  that  my 
daughter  Mrs.  Eliza  «/.  is  exempt 
from  any  benefit  arising  from  this 
will,  the  said  Mrs.  J.  having  had 
her  share  of  my  property  at  her 
marriage." 
One  of  the  daughters  having 

survived 
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forviTed  the  testator,  uMrried,  and 
afterwards  died,  in  the  lifetime  of 
his  widow,  learing  children*  Held, 
that  SQch  children  did  not  become 


to  their  mother's 
Wanbwortk  ▼•  Wood. 
ArDcvisB,  1.3 
Power,  2. 


share. 
Ml 
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